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Errata. — Onpiige  o7,  in  the  title  of  the  Sprint^'tield  F.  and  M.  Ins.  Co.  vs.  AJlen, 
the  name  of  the  respondent  is  by  mistake  given  as  Brown. 

On  page  48,  in  Bradley  vs.  The  Mutual  Benefit  Life  Ins.  Co.,  the  opinion  of 
Rajmllo,  J.,  is  the  opinion  of  the  court,  and  that  of  Grover,  J.,  the  dissenting 
opinion  ;  and  §  13  of  the  digest  is  erroneous  and  §  212  is  correct. 

This  volume  is  complete  in  ton  numbers.  Numbers  four  and  five,  pages  241  to 
400,  were  not  published. 
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PROSPECTUS. 


The  iNSXJRANCipi  Law  Journal  will  be  devoted  to  In- 
surance Law  and  the  interest  of  Insurance  generally. 
There  is  no  branch  of  law  or  business,  which  seems  so 
much  to  need  a  legal  journal,  specially  devoted  to  its 
interests,  as  that  of  insurance.  The  law  pertaining  to 
this  subject  is  of  recent  origin  and  much  in  regard  to  its 
principles  and  application  remains  unsettled,  while  the 
growth  and  changing  character  of  insurance  business, 
the  increasing  wealth  and  power  of  insurance  companies, 
and  the  number  of  States  over  which  the  operations  of 
these  companies  extend,  are  raising  new  and  important 
questions,  and  the  courts  are  continually  rendering  de- 
cisions modifying  the  law  in  its  application  to  old  sub- 
jects, or  adapting  it  to  new  subjects  and  circumstances. 
Our  legislatures  are  constantly  changing  and  adding  to 
the  statutory  laws,  as  the  necessities  of  the  case,  or  the 
caprice  of  the  public,  demands.  With  the  exception  of 
works  upon  marine  insurance  the  treatises  upon  this  sub- 
ject are  comparatively  meager.  There  is  not  a  single 
work  in  this  country  devoted  to  Life  insurance,  that  sub- 
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y<r^  and  even  Fir?  insurance.  l>^:n^  ns^allv  crcw-i-td  into 
cce  or  rsTO  volomes  on  Marine  in^arance. 

Few  lawyers  tave  the  opx-orr-riTv  of  consnlrlnz  the 
rep-jits  of  more  tLan  three  or  fcnr  S'^te^,  while  in  o:ir 
large:st  libraries  we  are  often  <X'inp»ell»r«i  to  wait  two  or 
three  vears  for  some  of  the  regular  rep-orts.  Bi^ir.^s 
men  interested  in  insurance,  who.  of  all  others,  n-^^i  to 
to  be  familiar  with  the  law  afTectir.g  th^m.  are  still  l^rss 
provided  for.  There  is  not  a  single  ^rk  in  anv  d-part- 
men:  calculated  to  meet  their  wants,  and  the  II^ urance 
journals  do  not  prof*rss  to  cover  the  gr^juni  exorit  in 
g^rneral  matters  of  news. 

This  Journal  is  intended  to  m^^^t  the  wants  cf  b-:th 
lawyer^  and  business  men.  It  will  each  m<:n:h  c  •!::ain 
two  or  three  lea'iing  arrlcles  up*:»n  1-gal  sabjei.^is.  I:  wilh 
also,  diring  the  year,  give  a  digest  of  every  ins'iranoe 
case  d^;id»r^i  in  the  Unit^^  States  S-pr-me  C:-:irt,  ani 
in  the  State  Supreme  Courts,  with  a  rerv-rt  in  f.:!!  of 
the  most  imp^onant  cases.  This  digest  and  r-p-rt  '^11: 
in  every  instance  be  made  from  trans^?ripts  o^-rirl-i 
by  the  clerk  or  report*^r  of  the  c-jurt  in  whioli  the  d^:-- 
cision  was  rendere*L  The  most  impc»rtant  cas-s  d--«?id-r'i 
in  the  Unit^  Stat*rs  Circuit  Courts,  and  in  foreign  coun- 
tries, will  \yit  noticed :  and  the  acts  of  :h-  Sra^  i-cisia- 
ture.  aff-cting  th*-  insurance  laws,  pass*^i  sinc^  January 
1st,  1871,  will  be  pmblishe^i  in  full.  We  shall  also  discuss 
the  means  of  securing  the  passage  of  such  laws  as  the 
*rXpansion  and  int*rrests  of  insuitinc*^  and  the  pro:*rc:i«.»n 
of  the  p;ublic  may  r^^puire.  and  of  preventing  un^^■:se  and 
adverse  legislation. 

The  JornxAL  will  also  contain  matters  of  gen-ral 
interest  to  lawyers,  and  to  those  engaged  in  business  oi 
Life,  Fire  and  Marine  insurance  :  articles  relating  to  the 
cliaracter  and  standing  of  insurance  companies,  the  re- 
p>orts  of  the  Insurance  Departments  of  the  different  States, 
scientific  and  medical  subjects  connected  with  insumnce, 
insurance  business,  and  general  insurance  and  legal  news. 

"We  have  made  arrangements  for  securing  contribu- 
tions from  several  of  the  most  eminent  lawvers  and 
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insurance  men  in  the  conntry.  The  value  of  such  a  jour- 
nal, properly  conducted,  will  be  apparent.  We  intend 
to  make  this  a  journal  that  no  lawyer,  or  person  interested 
in  insurance,  can  afford  to  be  without. 


THE    DIGEST. 


This  digest  of  Insurance  cases  is  intended  for  the  use, 
as  well  of  those  connected  with  the  business  of  insurance, 
as  of  practising  lawyers.  We  shall  give  every  insurance 
case  decided  in  the  United  States  Supreme  Court,  and 
in  the  State  Supreme  Courts,  since  January  let,  1871, 
whether  reported  in  the  Journal  or  not,  and  also  such 
cases  in  the  United  States  Circuit  Courts  as  may  be 
worthy  of  notice.  All  the  points  of  each  opinion  which 
relate,  even  in  a  remote  degree,  to  insurance,  will  be  no- 
ticed. The  digest  of  each  case  will  be  completed  in  a 
single  number,  and  under  the  first  point  given  in  the  case, 
the  State  and  Court  in  which  the  decision  was  rendered, 
and  the  date  of  the  decision  will  be  stated.  If  the  case 
is  reported  in  full  in  the  Journal,  the  page  at  which  it 
may  be  found  will  be  indicated.  We  shall  also  give  the 
volume  of  the  State  or  United  States  Reports,  in  which  it 
is  to  be  reported,  when  known.  The  authorities  quoted 
by  the  Court  in  direct  support  of  the  point  decided  will 
be  given,  and  occasionally,  authorities  alluded  to  in  a 
general  manner,  in  the  course  of  the  opinion.  The  latter 
will  be  separated  from  the  others  by  a  dash.  We  shall 
endeavor  to  state  the  points  decided,  even  at  some  sacri- 
fice of  smoothness  and  elegance,  as  nearly  as  possible  in 
the  form  adopted  in  the  decision,  and  whenever  we  can, 
we  shall  give  the  exact  language  of  the  Court,  which  will 
be  indicated  by  marks  of  quotation.  At  the  close  of  the 
year  we  shall  give  a  classified  index. 
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DIGEST  OF  DECISIONS, 

IN  INSURANCE  CASES,  RENDERED  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE   STATE 

SUPREME  COURTS,    SINCE  JANUARY  1,    1871. 


From  certified  transcripts  in  our  possession. 


AGENCY. 

§  1.  Life — Hrtshand  and  Wife — Estoppel  in  pais. — 
The  husband  took  out  a  policy  upon  his  life  for  the  bene- 
fit of  his  wife,  and  payable  to  her,  and  gave  his  notes  in 
payment  of  the  premium.  The  notes  and  the  policy  each 
contained  a  condition  that  upon  a  failure  in  the  payment 
of  the  notes,  or  any  one  of  them,  at  maturity,  the  policy 
should  become  immediately  void  and  the  insurer  should 
be  released  from  all  obligation  under  it. — Held  that  the 
policy  was  "a  contract  with  the  husband,  and  the  terms 
and  conditions  to  which  he  assented  attach  to  and  qualify 
the  policy,  and  determine  the  liability  of  the  insurers." — 
Held^  also,  that  if  the  policy  is  regarded  as  having  been 
procured  by  the  wife,  as  the  result  of  an  agreement  made 
between  her  and  the  company,  the  husband  ''was  the 
actor  in  the  transaction  and  represented  the  plaintiff,  and 
claiming  the  beneiit  of  his  acts  and  of  the  policy  procured 
by  his  agency ;  she  necessarily  ratifies  and  affirms  tlie 
contract  as  it  was  made,  with  all  its  terms  and  con- 
ditions;" and  Held^  also,  that  there  is  no  question  of 
estoppel  in  pais  in  the  case.  There  can  be  no  estoppel 
in  behalf  of  one  having  full  knowledge  of  all  the  facts, 
and  "as  the  payment  of  the  premium  by  a  note,  with  con- 
ditions affecting  the  policy,  instead  of  in  cash,  was  the 
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act  of  the  plaintiff's  agent,  and  as  the  principal  is  cl^rg- 
able  with  knowledge  of  the  act  of  the  agent,  and  notice 
to  the  agent  is  notice  to  the  principal,  it  follows  that  the 
defendants  are  not  estopi)ed  from  alleging  the  tmth  of 
the  transaction  against  the  plaintiff.'' 

Dunlap's  Paley  on  Agency,  261 ;  Hutchins  vs.  Hubbard,  84  N. 
Y.,  24 ;  Lawrence  vs.  Belden,  1  Selden,  401 ;  Plumb  vs.  Cattaraugus 
Ins.  Co.,  18  N.  Y.,  394;  Story  on  Agency,  3  140;  DezeU  vs.  OdeU,  8 
Hill,  219. 

Reynolds  vs.  Lounsbury,  6  Hill,  684;  Andrews  Vs.  Lyons,  11 
Allen,  849 ;  Howard  vs.  Hudson,  2  El.  and  Bl.,  10 ;  Dewey  vs.  Field, 
4  Met.,  881 ;  Pitt  vs.  Berkshire  Life  Ins.  Co.,  100  Mass.,  500. 

Baker  vs.  T?ie  Union  Mutttal  Life  Ins.  Co.  * 

Rep»d  Jour'i  No.  2,  p.  97.  N.  Y.  C.  A. 


AGENTS. 

§  2.  Life — Itesponsihility  of  Company  for  acts  of— 
Notice  to. — ^Dr.  Sprague,  the  physician  of  the  person  on 
whose  life  the  policy  was  issued,  in  answer  to  the  ques- 
tion in  the  application,  taken  by  Case,  the  company's 
agent,  *  'Is  he  sober  and  temperate  ? "  said  ''Cannot  say." 
Rogers,  his  friend,  in  answer  to  the  question,  "Are  his 
habits  of  life  temperate?"  said  "I  think  so;"  but  told 
Case  that  he  had  been  intemperate  in  past  years.  Case 
informed  Thornton,  another  agent  of  the  company,  who 
had  sent  him  to  make  the  inquiries,  "that  Mr.  Miller 
was  not  insurable  on  account  of  Mr.  Rogers'  statement 
that  he  had  not  always  been  temperate,  and  that  Mr. 
Rogers  had  not  tilled  the  blank  in  answer  to  the  ques- 
tion "Has  he  always  been  temperate  T'  Thornton,  then, 
in  answer  to  this  question  to  Rogers,  which  had  been  left 
blank  by  request  of  Case,  wrote  the  answer,  "  So  far  as  I 
know;"  and  also  wrote  the  same  answer  to  the  same 
question  which  Dr.  Sprague  had  left  unanswered.  Case 
also,  in  answer  to  the  question  in  the  application,  "Do 
you  consider  him,  from  the  information  you  have,  a  lit 
person  to  be  insured,  and  do  you  recommend  him  to  the 
directors  as  such,"  wrote  "Yes."    The  person,  on  whose 

life  the  policy  was  issued,  had  for  many  years  prior  to 

« 

*  Decision  Rendered  January  21th.    To  appear  in  43  N.  Y. 
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the  date  of  the  policy  been  a  man  of  very  intemperate 
habits,  and  the  evidence  tended  to  show  that  his  death 
was  occasioned  by  the  use  of  intoxicating  liquors. — 
Held  that  "an  insurance  company  transacting  business 
through  an  agent  having  authority  to  solicit,  make  out 
and  forward  applications  for  insurance,  to  deliver  over 
policies  when  returned,  and  to  collect  and  transmit  pre- 
miums, is  affected  by  the  knowledge  acquired  by  such 
agent  when  engaged  in  procuring  an  application,  and 
bound  by  his  acts  at  such  time  done  with  respect  thereto," 
and  that  "the  court  did  not  err  in  instructing  the  jury 
that  the  defendant  was  bound  by  notice  communicated 
to  its  agents." 

Vose  V8,  Eagle  Life  and  HeaUh  Ins.  Co.,  6  Cush.,  42;  Smith  vs, 
Ins.  Co.,  24  Pa.  St.,  320 ;  Mitcliell,  et  al,  vs.  Lycoming  Mut.  Ins.  Co., 
51  Pa.  St.,  402;  Lowell  vs.  Middlesex  Mut.  Fire  Ins.  Co.,  8  Cusli., 
127;  Forbes  va,  Agawam  Ins.  Co.,  9  id.,  470;  Lee  vs.  Howard  Ins. 
Co.,  3  Gray,  583. 

Rowley  vs.  Empire  Ins.  Co.,  36  N.  Y.,  550;  Masters  vs.  Madison 
Co.  Mut.  Ins.  Co.,  11  Barb.,  624;  Sepson  vs.  Montgomery  Co.  Mut. 
Ins.  Co.,  9  Barb.,  191;  McEwan  vs.  Montgomery  Co.  Mut.  Ins.  Co., 
5  Hill,  101 ;  Anson  vs.  The  Winnesheik  Ins.  Co.,  23  Iowa,  84. 

Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co.* 

Rep'd  Jour'l,  p.  25.  Iowa  S.  C. 


§  3.  Fire — Authority  of — Waiver. — Richmond  in- 
sured as  owner,  the  loss,  if  any,  payable  to  the  plaintiff 
and  Wylie,  mortgagees,  who,  before  the  renewal,  had 
purchased  at  foreclosure  sale  under  the  mortgage.  "The 
renewal  receipt  ran  to  Richmond,  showing  the  premium 
to  have  been  received  of  him  per  Wylie,  thus  continuing 
the  policy  in  the  same  form."  The  policy  contained  the 
condition  that  "if  the  property  be  sold  or  transferred,  or 
any  change  take  place  in  title  or  possession,  whether  by 
legal  process  or  judicial  decree,  or  voluntary  transfer  or 
conveyance  *****  then  *  * 
*  *  *  this  policy  shall  be  void."  The  local 
agent  of  the  company,  "duly  authorized  to  issue  and 
renew  policies  of  insurance,  and  to  receive  the  premium 

*  Decision  llendered  April  5th,    To  appear  in  29th  Iowa. 
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therefor,"  received  the  premium  and  made  and  delivered 
the  renewal  receipt,  and  knew  at  the  time  that  the  legal 
title  to  the  property  had  passed  from  Kichmond  to  the 
plaintiff.  Held  "that  it  was  competent  for  the  agent  in 
this  case  to  waive  the  condition  that  any  change  in  title 
or  possession  shall  render  the  policy  void." 

Viole  V9,  Oermania  Ins.  Co.,  26  Iowa,  9;  Franklin  vs.  The  At- 
lantic Fire  Ins.  Co.,  42  Mo.,  456;  Columbia  Ins.  Co.  va.  Cooper,  60 
Pa.  St.  B.,  331;  N.  E.  F.  <&  M.  Ins.  Co.  va.  Schettler,  38  111.,  166; 
Peoria  M.  da  F.  Ins.  Co.  va,  HaU,  12  Mich.,  202;  Clark  va.  Union 
Mut.  Ins.  Co.,  40  N.  H.,  333;  Masters  va.  Madison  County  Mut.  Ins. 
Co.,  11  Barb.,  624;  Bowley  va.  The  Empire  Ins.  Co.,  36  N.  Y.,  660; 
Protection  Ins.  Co.  va.  Harmer,  3  Ohio  St.,  452;  Beal  va.  The  Park 
Fire  Ins.  Co.,  16  Wis.,  241 ;  Hough  va.  City  Fire  Ins.  Co.,  29  Conn., 
10;  Kelly  va.  Troy  Fire  Ins.  Co.,  3  Wis.,  268-269;  Howard  Fire  Ins. 
Co.  va.  Bruner,  23  Pa.  St.,  60;  Ames  va.  N.  Y.  Union  Ins.  Co.,  14  N. 
Y.,  263;  Plumb  va.  Cataraugus  Ins.  Co.,  18  N.  Y.,  392;  May  va. 
Buckeye  Mut.  Ins.  Co.,  25  Wis.,  291 ;  Wing  va.  Harvey,  27  Eng. 
Law  and  Eq.  B.,  140;  North  Berwick  Co.  va.  N.  E.  F.  A  M.  Ins. 
Co.,  52  Me.,  336 ;  Keeler  va.  Niagara  Fire  Ins.  Co.,  16  Wis.,  623 ;  Bor- 
hen  va.  WlUiamsburg  Ins.  Co.,  35  N.  Y.,  131 ;  Sheldon  va.  The  At- 
lantic F.  &,  M.  Ins.  Co.,  26  N.  Y.,  460;  Gait  va.  National  Protec- 
tion Ins.  Co.,  25  Barb.,  189 ;  Post  va.  -Etna  Ins.  Co.,  43  Barb.,  351 ; 
Warner  va.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis.,  318 ;  Gloucester  Manfg 
Co.  va.  Howard  Fire  Ins.  Co.,  6  Gray,  497, 

And  "that  the  condition  in  question  was  waived  when 
the  agent  accepted  the  premium  and  issued  the  renewal 
receipt,  knowing  the  change  of  title  which  had  been 
made,  and  that  as  such  change  did  not  affect  the  insur- 
able interest  of  the  parties  for  whose  benefit  the  policy 
was  issued,  and  who  paid  the  premium,  the  recovery  in 
this  action  must  be  affirmed." 

Peoria  M.  Sn  F.  Ins.  Co.  va.  Hall,  12  Mich.,  214 ;  Campbell  va. 
The  Merchant's  A  Farmer's  M.  and  F.  Ins.  Co.,  37  N.  H.,  35 ;  Mar- 
tin va.  Madison  County  Mut.  Ins.  Co.,  11  Barb.  624;  Marshall  va. 
The  Columbia  Mut.  Fire  Ins.  Co.,  7  Foster,  167 ;  37  N.  Y.,  48. 

Miner  va.  Tfie  Phmnix  Ina.  Co.  * 

Kep'd  Journal,  p.  41.  Wis.  8.  C. 


ASSIGNEE. 

§  4.    Fire — Rights  of. — "Ferris,  the  grantee  of  the 
premises,  and  owner  of  the  equity  of  redemption,  can, 

•Decision  Rendered  May  8th.  To  appear  in  26  Wis. 
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as  the  representative  and  equitable  assignee  of  Allen, 
claim  no  greater  rights  under  the  policies  than  his  grantor 
and  assignee,  Allen,  could  have  claimed." 
GroBvenor  va.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.,  391. 

Springfield  Fire  and  Marine  Ins,  Co.^  va,  Allen^  et  aL* 
Rep'd  Joar'l,  p.  67.  N.  Y.  C.  A. 


ASSIGNMENT. 

§  6.  Fire — Policy, — Where  the  defendants  issued  a 
policy  of  insurance  against  fire  on  premises,  the  policy 
containing  the  following  conditions:  ''Policies  of  insur- 
ance subscribed  by  this  company  shall  not  be  assignable 
without  the  consent  of  the  company  expressed  thereon. 
In  case  of  assignment  without  consent,  whether  of  the 
whole  or  of  any  interest  in  it,  the  liability  of  the  com- 
pany by  virtue  of  such  policy  shall  thenceforth  cease," 
and  plaintiff  assigned  the  policy  as  collateral  security 
for  money  loaned  him,  without  the  assignment  being 
submitted  to  or  approved  by  the  company,  and  after- 
wards, before  the  loss,  paid  the  next  annual  premium, 
the  plaintiff  cannot  recover.  "This  condition  is  a  per- 
fectly legal  one." 

Smith  V8.  Saratoga  County  Mutual  Fire  Insurance  Company, 
1  HiU,  497 ;  do.  vs.  do.  3  Hill,  508 ;  1  Phillips  on  Insurance,  477 ; 
Angell  on  Fire  and  Life  Insurance,  249,  251; 

Ferrce  vb,  the  Oxford  Fire  and  Life  Ins,  Annuity  and  Trust 

Company,  t 

Penn.  S.  C. 


§  6.  Life — Married  Woman. — *'If  the  policy  was 
a  chose  in  action  or  an  equitable  interest,  absolut(4y 
belonging  to  the  wife,"  her  consent,  during  coverture, 
to  the  assignment,  is  not  an  act  obligatory  upon  her. 

2  Story  Eq.  Juris.,  J  1413;  Wood  vs.  Simmons,  20  Mo.,  363;  Craf 
vs.  Bolton,  31  Mo.,  355. 

The  Charier  Oak  Life  Ins.  Co.  vs.  Brant.  J 

Rep'd  Jour'l,  p.  38.  Mo.  S.  C. 


♦Decision  Rendered  January  24tli.  To  appear  In  43  N.  Y. 
t  Decision  Rendered  F>l)ruary  20tli.  To  appear  in  Co  Pa. 
J  Decision  Rendered  March  27tli.    To  appear  in  47  Mo. 
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CONSTRUCTION. 

§  7.  Life — Custom — Estoppel. — Tlie  plaintiff  became 
the  agent  of  the  company  "by  his  acceptance  of  a 
circular,  which  contained  this  language :  *  The  usual 
compensation  of  agents,  so  far  as  we  know,  is  ten  per 
cent,  commission  on  the  premiums,  with  one  dollar  for 
each  policy,  and  five  per  cent,  on  the  premiums  on  the 
renewal  of  policies.'  In  about  a  year  afterwards  he 
received  another  circular,  which,  like  the  former,  had 
much  of  instruction  as  to  his  agency,  and  which  con- 
tained, in  lieu  of  the  language  above  cited,  the  following : 
*For  your  services,  as  above,  you  will  be  allowed  a 
commission  of  ten  per  cent,  on  the  first  premiums  (cash 
and  note,)  and  five  per  cent,  on  all  subsequent  renewal 
premiums,  so  long  as  you  continue  the  agent  of  this 
company,'  "  and  acted  on  this  latter  paper  fifteen  years, 
until  he  was  discharged,  and  after  that  claimed  "the 
five  per  cent,  commission  on  the  renewal  premiums  of 
policies,  originally  made  by  him  as  agent,  which  had 
been  received  by  the  company  since  he  was  discharged," 
and  "to  support  his  claim  he  undertook  to  prove,  by 
other  insurance  agents,  that  such  was  the  custom  as 
between  insurance  companies  and  their  agents." — Held 
that,  as  a  matter  of  law,  there  was  an  express  contract, 
and  custom  could  not  be  admitted ;  that  the  latter 
circular  was  substituted  as  a  new  contract  instead  of 
the  first  one,  "and  that  its  fair  construction  was  to  limit 
the  agency  to  the  pleasure  of  the  company,  and  to 
terminate  the  right  of  the  agent  to  commissions  on 
renewal  premiums  with  the  revocation  of  his  agency," 
and  that  after  having  received  and  acted  upon  it  for 
fifteen  years  he  is  estopped  to  deny  that  it  was  the  con- 
tract under  which  he  acted. 

Stagg  va.  The  Connecticut  Mut,  Life  Ins,  Co,  * 

U^riTED  States  S.  C. 


§  8.     Life  —  Policy  —  Death  from   Intemperance. — 
The  policy  contained  the  following  clauses:    "Provided 

*Decisiom  Rendered  February  13th. 
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always,  and  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  this  policy,  and  the  same  is  accepted  by 
the  assured,  upon  these  representations,  that  in  case  the 
said  James  A.  Miller  shall  *  *  *  ^i^  ■by- 
reason  of  intemperance  from  the  use  of  intoxicating 
liquors  *  *  *  t^jg  policy  sliall  be  void,  null 
and  of  no  eflfect." — Held  that  the  jury  were  properly  in- 
structed that  "the  policy  must  be  construed  strictly 
against  the  defendant,  and  if  you  find  that  Miller's  death 
was  only  contributed  to  by  the  intemperate  use  of  liquors, 
then  you  must  find  for  the  plaintiff  on  this  branch  of  the 
case,"  and  that  when  several  causes  contribute  to  death, 
as  a  result,  the  death  is  to  be  attributed  to  the  proximate 
and  not  the  mediate  cause. 

Gather  vs.  Springfield  Fire  Ins.  Co.,  1  Sumner,  C.  C,  434;  Wil- 
son vs.  Conway  Fire  Ins.  Co.,  4  R.  I.,  142. 

Miller  V8.  The  Mutual  Benefit  Life  Ins.  Co. 


§  9.  Life — Polio?/  and  Premium  Notes, — Held  that 
''the  policy  and  the  notes  given  at  the  same  time  for  the 
cash  premium,  were  part  of  the  same  transaction,  and  to- 
gether made  the  contract  of  the  parties.  They  should  be 
read  together,  if  necessary,  to  ascertain  the  minds  and 
agreement  of  the  parties." 

Baker  vs.  The  Union  Mutual  Life  Lis.  Co. 


§  10.  Life  —  Statute — Married  Women — Policf/. — 
Where  a  husband  procured  a  policy  upon  his  life,  pay- 
able to  the  sole  and  separate  use  of  his  wife  after  his  death, 
the  annual  premiums  upon  which  were  paid  by  himself, 
and  were  more  than  three  hundred  dollars,  which  policy 
the  husband  assigned  as  collateral  security  for  borrowed 
money,  his  wife  joining  with  him  in  the  assignment, — 
Held  that  under  the  following  sections  of  the  statutes  : 

I  15.  *'It  shall  be  lawful  for  any  married  woman,  by  herself 
and  in  her  name,  or  in  the  name  of  any  third  person,  with  his 
assent  as  her  trustee,  to  cause  to  be  insured  for  her  sole  use,  the 
life  of  her  husband  for  any  definite  period  or  for  the  term  of  his 
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natural  life;  and  in  case  of  tier  surviving  her  hushand,  the  sum  or 
net  amount  of  insurance  becoming  due  and  payable  by  the  terms  of 
the  insurance,  shall  be  payable  to  her  and  for  her  own  use,  free  from 
the  claims  of  the  representatives  of  her  husband  or  of  any  of  his 
creditors ;  but  such  exemptions  shall  not  apply  when  the  amount 
of  premiums  annually  paid  shall  exceed  three  hundred  dollars. '^ 

2  18.  **Any  policy  of  insurance  heretofore  or  hereafter  made 
by  any  insurance  company  on  the  life  of  any  person,  expressed  to 
be  for  the  benefit  of  any  married  woman,  whether  the  same  be 
effected  by  herself,  or  by  her  husband,  or  by  any  third  person  in 
her  behalf,  shall  inure  to  her  separate  use  and  benefit,  and  that  of 
her  children,  if  any,  independently  of  her  husband  and  his  credi- 
tors and  representatives,  and  also  independently  of  such  third 
person  effecting  the  same  in  her  behalf,  his  creditors  and  repre- 
sentatives; and  a  trustee  may  be  appointed  by  the  circuit  court 
tor  the  county  in  which  such  married  woman  resides,  to  hold  and 
manage  the  Interest  of  any  married  woman  in  any  such  policy,  or 
the  proceeds  thereof."— [2  Wagner^s  Bt.,  p.  396.] 

Section  18  makes  the  exemption  in  section  15  apply  to 
all  policies,  whether  the  same  were  effected  by  the  wife 
herself,  or  by  her  husband  for  her  benefit ;  that  the  law 
did  not  intend  the  husband  should  withdraw  any  greater 
amount  than  an  annual  premium  of  S300  from  his  means 
or  from  his  creditors,  and  that  as  the  premium  was 
greater  in  this  case,  the  policy  is  withdrawn  from  the 
operation  of  the  statutes  and  the  assignment  should  be 
held  valid. 

Kerman  V8.  Howard,  23  Wis.,  108;  Eadie  vs.  Slimmon,  26  New 
York,  9. 

The  Charter  Oak  L\fe  Ins,  Co.  vs.  Brant. 


§  11.  Life  —  Statute — Married  Woman  —  Polley — 
Assignment. — Plaintiff  insured  his  life  for  the  benelit  of 
his  wife.  Subsequently,  with  the  consent  of  the  company, 
the  husband  and  wife  joined  in  an  assignment  of  the 
policy  to  the  defendant  to  secure  the  indebtedness  of  the 
husband.  At  the  date  of  tlie  assignment  the  policy  was 
non-forfeitable.  Prior  to  the  institution  of  the  suit,  the 
plaintiff  was  appointed  by  the  Circuit  Court  trust(^e  for 
his  wife,  and  brought  the  suit  in  behalf  of  herself  and 
her  children. — Held  that  in  the  following  section  of  the 
statute : 
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J  18.  "  Any  policy  of  insurance  heretofore  or  hereafter  made  by 
any  insurance  company  on  the  life  of  any  person,  expressed  to  be 
for  the  benefit  of  any  married  woman,  whetlier  the  same  be  effected 
by  herself,  or  by  her  husband,  or  by  any  third  person  in  her  behalf, 
shall  inure  to  her  separate  use  and  benefit,  and  that  of  her  children, 
if  any.  Independently  of  her  husband  and  his  creditors  and  repre- 
sentatives, and  also  independently  of  such  third  person  effecting 
the  same  in  her  behalf,  his  creditors  and  representatives;  and  a 
trustee  may  be  appointed  by  the  circuit  court  for  the  county  in 
which  such  married  woman  resides,  to  hold  and  manage  the  in- 
terest of  any  married  woman  in  any  such  policy,  or  the  proceeds 
thereof."— [2  Wagner's  St.,  p.  396.] 

''The  language  that  the  policy  shall  inure  to  the  sep- 
arate use  and  benefit  of  the  wife  and  her  children,  applies 
simply  to  the  manner  of  the  decent  and  distribution. 
After  the  wife  has  received  and  reduced  the  money  to 
possession,  and  she  dies,  it  shall  go  to  her  children,  and 
not  to  the  husband's  representatives,"  and  that  the  law 
gives  -the  insurance  to  the  wife  and  allows  her  to  keep 
and  retain  it,  if  slie  choses  to  do  so,  without  molestation, 
but  that  there  are  no  terms  of  restraint  used,  nor  any 
provisions  against  voluntary  alienation  on  her  part,  or 
against  an  assignment  of  it  by  the  husband  and  wife 
conjointly. 

Baker.  Tr,,  vs.  Young  * 

Mo.  s.  C. 


§  12.  FiUE— In  the  clause  of  a  policy  "That  all 
claims  under  this  policy  are  barred,  unless  prosecuted 
within  one  year  from  date  of  loss,"  the  parties  to  the 
policy  used  the  word  ^' prosecuted^ ^  as  equivalent  to 
suit  or  actio /I. 

MercJiania  Mut.  Ins.  Co.  vs.  Lacroix.  f 

Texas  S.  C. 


§  13.  Life — "/;^  the  Jmoicii  violation  of  any  law-' — 
Avoidance  of  Policy — Death  in  known  violation  of  law. — 
The  policy  upon  the  life  of  the  assun^l  ccmtained  a  pro- 
viso that  the  policy  should  be  null  and  void  in  case  the 


*  Ih'fision  Rendered  April  3.    To  appear  in  -17  Mo. 
t  Decision  Rendered  April . 
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insured  should  die  "by  his  own  hand,  or  in  consequence 
of  a  duel,  or  by  reason  of  intemperance  from  the  use  of 
intoxicating  liquors,  or  by  the  hands  of  justice,  or  in  the 
known  violation  of  any  law  of  these  States,  or  of  the 
United  States,"  &c.  The  insured  demanded  of  a  boy, 
seventeen  or  eighteen  years  old,  between  whose  father 
and  himself  there  had  been  some  difficulty,  the  payment 
of  a  bill,  which  he  claimed  the  father  owed  him,  and  upon 
the  boy's  refusing  payment,  he  attempted  to  take  pos- 
session of  a  pair  of  horses  the  boy  was  driving,  and 
while  so  engaged  was  shot  by  the  boy  and  killed. — Held 
that  in  order  to  bring  the  case  within  that  part  of  the 
proviso  concerning  "the  known  violation  of  any  law  of 
these  States,"  it  is  not  necessary  that  the  death  should 
occur,  or  the  cause  thereof  happen  while  the  assured  is 
engaged  in  the  known  violation  of  the  criminal  law  of 
the  State,  but  that  the  proviso  includes  the  known  viola- 
tion of  a  law  for  the  protection  of  civil  rights  of  parties, 
the  only  sanction  of  which  is  a  civil  action  for  redress, 
and  that  the  representatives  of  the  assured  cannot  recover 
under  the  policy. 

Cluff  V9.  Mutual  Benefit  Life  Ins.  Co.,  13  Allen,  308. 

Bradley,  Uz^r^  V8.  The  Mutual  Benefit  Life  Ins.  Co.  * 

Rep'd  Jour'l,  p.  48.  N.  Y.  C.  A. 


§  14.  Fire — ^^  Property  ^^ — Avoidance  of  Policy — 
Alienation — Two  policies  were  issued  to  the  insured 
upon  his  property  generally:  one  in  his  favor,  as 
*' owner,"  and  both  "upon  his  four  two-story  brick 
stores."  At  the  time  of  obtaining  the  policies,  the 
insured  had  mortgaged  the  property.  There  was  a  con- 
dition in  each  of  the  policies,  "that  in  case  of  any  cliange 
or  transfer  of  title  in  the  property  insured,  tlie  policy 
should  be  void,  and  cease." — Held  that  "when  tlie  word 
*  property'  is  used  in  the  clause  forbidding  alienation,  it 
is  used  to  designate  the  thing  insured,  and  not  the  interest 
of  the  insured,"  and  that  "the  change  or  transfer  of  title 
in  the  property  insured,  intended  in  the  clause  under 


•Decision  Rendered  April  2&tb.    To  appear  in  45  N.  Y. 
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consideration,  was  the  title  and  ownership  of  the  thing 
insured,  and,  upon  such  transfer  or  change,  the  policy 
ceased,  and  became  void  as  to  the  principal  party  in- 
sured, and  but  for  the  saving  clause  in  favor  of  the 
mortgagee,  would  have  been  voided  as  to  her." 

Grosvenor  vs.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.,  391;  and  see 
Jackson  vs.  Massachusetts  Mutual  Fire  Ins.  Co.,  23  Pick,  418;  Til- 
ton  v«.  The  Kingston  Mutual  Ins.  Co.,  Selden,  405. 

Springfield  Fire  and  Marine  Ins,  Co,  vs.  Allen,  et  al. 


§  15.  Accident — ^'Public  or  Private  Conveyances.^^ 
—  By  its  policy  the  company  ''agreed  to  pay  the  legal 
representatives  of  the  intestate,  in  the  event  of  her  death 
from  personal  injury  ensuing  in  tliree  months  from  the 
happening  thereof,  when  caused  by  any  accident  while 
traveling  by  public  or  private  conveyances  provided  for 
the  transportation  of  travelers,  &c."  The  insured  started 
upon  a  journey,  intending  to  go  to  a  certain  point  by  rail, 
thence  by  steamer  to  another  point,  and  thence  by  rail  to 
the  place  of  destination.  There  were  usually  hacks  at 
the  steamboat  landing,  seeking  passengers  for  the  rail- 
road station,  but  a  large  majority  generally  went  on  foot. 
The  insured  in  passing  on  foot  from  the  landing  to  the 
station,  to  go  on  board  the  cars,  a  distance  of  about 
seventy  rods,  slipped  and  fell,  thereby  receiving  an  in- 
jury which  caused  her  death  about  four  days  thereafter. 
Held  that  such  walking  is  the  actual  and  necessary  ac- 
companiment of  such  travel,  and,  that  at  the  time  of 
receiving  the  injury,  the  insured  was,  within  the  meaning 
of  the  policy,  traveling  by  a  public  conveyance. 
Northrop,  Adm^r,  vs.  The  Railway  Assurance  Co,  * 
Rep'd  Jour'l,  p.  46.  N.  Y.  C.  A. 


EVIDENCE. 

§  16.  Life — Where  the  by-laws  of  the  company  au- 
thorized the  president  and  secretary,  by  their  joint 
signatures,  to  execute  notes  and  bills  of  exchange,  but 
conferred  no  authority  upon  the  secretary  to  act  on 

♦  Decision  Rendered  April  2oth,    To  appear  in  43  N.  Y. 
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these  subjects  alone  and  apart  from  the  by-laws,  and 
there  was  no  evidence  to  show  that  he  had  authority 
to  bind  the  company  as  a  party  to  a  draft  or  bill  of 
exchange, — neld  that  the  draft  was  no  evidence  against 
the  company,  and  that  the  Court  below  properly  ex- 
cluded it  when  offered  as  evidence. 

The  First  National  Bank  of  Kansas  City  vs.  Hogan.* 

Mo.  s.  c. 


§  17.  FiBE — The  books  were  mostly  burned,  and 
those  not  burned  were  unreliable,  and  the  case,  as  to 
the  value  of  the  goods,  rested  chiefly  on  the  testimony 
of  the  plaintiffs — ^the  insured — who  swore  that  their 
sales,  during  the  year  preceding  the  fire,  were  about 
$120,000,  and  that  the  goods  on  hand  at  the  time 
of  the  fire  were  worth,  at  their  cost  value,  $65,000. — 
Held  that  the  defendant  could  introduce  the  evidence  of 
witnesses  in  the  same  city,  "engaged  in  the  same  business 
with  the  plaintiffs,  and  whose  annual  sales  were  equally 
as  large ;  that  grocery  merchants  in  that  city  for  the  past 
six  years  have  not  carried,  or  had  on  hand  at  one  time, 
more  than  one-fifth  of  their  annual  aggregate  sales,  and 
that  this  was  the  case  on  the  day  the  fire  occurred." — 
Held^  also,  "that  no  witness  can  be  asked  what  the 
course  of  trade  is  in  reference  to  this  particular  business. 
This  would  be  either  opinion  or  hearsay.  lie  can  only 
be  allowed  to  tell  his  personal  experience  on  the  subject 
about  which  he  is  called  to  testify.  It  is  only  through 
the  aggregated  testimony  of  all  the  witnesses  that  the 
fact  can  be  proved  which  so  connects  itself  with  the 
plaintiffs'  business  as  to  require  from  him  an  answer." 

The  Home  Ins,  Co.  vs.  Weide,  et  at.  f 

United  States  S.  C. 


§  18.    Fire — Experts  —  Damages, —  The    witness,   a 
farmer,  living  several  miles  distant  from  the  store,  who 

*  Decision  Rendered  April  3d.    To  appear  in  47  Mo. 
t  Decision  Rendered  May  ad. 
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*'  was  in  the  store  quite  frequently,"  but  had  nothing  to 
do  with  the  business,  and  had  no  better  knowledge  of 
the  goods  or  their  value  than  any  neighboring  farmer 
might  have  had,  was  called  upon  to  give  "his  opinion  of 
the  quantity  as  well  as  the  value  of  the  goods  destroyed." 
— Held  that,  "as  a  rule,  witnesses  must  state  facte  and 
not  draw  conclusions  or  give  opinions ;"  that  "the  cases 
in  which  opinions  of  witnesses  are  allowable  constitute 
exceptions  to  the  general  rule;"  and  that  "on  questions 
of  value  a  witness  must  often  be  permitted  to  testify  to 
an  opinion  as  to  value,  but  the  witness  must  be  shown 
competent  to  speak  upon  the  subject.  He  must  have 
dealt  in,  or  have  some  knowledge  of  the  article  concern- 
ing which  he  speaks." 

Lincoln  vs.  Schenectady  and  Saratoga  R.  R.  Co.,  23  Wend.,  433; 
BrUl  vs.  Flagler,  23  Wend.,  354;  Norman  vs.  Welles,  17  Wend.,  136; 
Lamore  vs.  Casyl,  4  Denio,  370;  Clark  vs.  Baird,  5  Seld.,  183. 

Heldy  also,  that  "it  is  not  permitted  to  give  in  evidence 
the  opinion  of  witnesses,  having  knowledge  of  the  subject 
matter,  as  to  the  damages  resulting  from  a  particular 
transaction." 

Morehouse  vs.  Matthews,  2  Comstock,  514;  Lincoln  vs.  Schenec- 
tedy  and  Saratoga  R.  R.  Co.,  23  Wend.,  433. 

And  that  tlie  referee  erred  in  admitting  the  evidence. 

TecrpenninQy  et  al^  vs.  The  Corn  Exchange  Ins,  Co,  * 

N.  Y.  c.  A. 


§  19.  Life — ImpeacJiment, — A  witness,  testifying  as 
an  expert,  to  matters  of  opinion,  may  be  impeaclied  by 
showing  that,  upon  a  former  occasion,  he  has  expressed 
a  different  opinion. 

Patchin  vs.  Astor  Mut.  Ins.  Co.,  13  Kernan,  268;  Sanderson  vs. 
Nassau,  44  N.  H.,  492. 

Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co. 

2  2. 


FRAUD. 

§  20.     Life — Answers  of  Physician  and  Friend. — 
Held  that  as  the  contract  was  based  upon  the  statements 


•  Decision  llendered  January  :24th.       To  appear  in  43  N.  Y. 
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of  the  physician  and  friend  of  the  insured,  as  well  as  his 
own,  the  statements  of  all  three  shonld  be  considered  in 
determining  the  question  of  fraud.  The  answers  of  the 
physician  and  friend  constituted  as  much  a  part  of  the 
proceedings  as  those  of  the  insured,  and  were  equally 
entitled  to  the  consideration  of  the  jury. 
Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co. 


§  21.  Fire — Practice. — ^The  agent  of  the  company 
falsely  represented  to  the  insured  that  the  company  was 
solvent  and  responsible ;  that  by  its  charter  it  was  for- 
bidden to  assess  or  collect  more  than  ten  per  cent,  per 
annum  on  its  premium  notes ;  that  no  assessments  would 
be  made  the  first  year,  and  that  certain  other  parties, 
who  were  acquainted  with  the  company,  liad  insured 
their  property  in  the  company.  The  insured  gave  their 
premium  notes  for  the  entire  premium,  the  charter  of 
the  company  requiring  that  a  certain  amount  should  be 
paid  in  cash  in  advance,  and  one  note  provided  on  its 
face  that  no  assessment  thereon  should  exceed  ten  per 
cent,  of  the  amount  of  its  face.  Plaintiffs  brought  suit 
for  more  than  ten  per  cent. — Held  that  in  answer  and 
cross  complaint  setting  forth  the  above  facts,  "There  is 
enough  of  fraud  and  mistake  stated  and  shown  to  make 
it  a  good  defense  to  the  action,  and  to  require  a  reply  to 
it  as  an  answer,  and  an  answer  to  it  as  a  cross  com- 
plaint" 

Whitman^  Re&r  of  The  Sinniaaippi^Ina.  Co.  va,  Meissner^  et.  aL* 

IND.  8.  C. 


INSURABLE  INTEREST. 

§  22.  Life. — "At  common  law  the  insurable  interest 
in  the  life  of  another  person  must  be  a  direct  and  deli- 
nite  pecuniary  interest,  and  a  person  has  not  such  an 
interest  in  the  life  of  his  wife  or  child,  merely  in  the  char- 
acter of  husband  or  parent." 

*  Decision  Rendered  Feb.  2d.    To  appear  in  23  Ind. 

2— Vol.  I.,  No.  1. 
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3  Kent  Com.,  10th  ed.,  483,  but  8ee  McKee  V8.  Phoenix  Ins.  Co., 
28  Mo.,  383. 

The  Charter  Oak  Life  Ins.  Co.  vs.  Brant. 


%  23.  Life — Husband  and  Wife  —  Assignment — 
Policy. — Held  that  the  husband  "had  an  insurable  inter- 
est in  his  own  life,  and  could  lawfully  insure  for  his  own 
benefit,  or  in  favor  of  any  one  having  an  interest  in  his  life, 
as  wife,  child,  or  creditor,  and  could  secure  the  insurance 
to  the  party  intended  to  be  benefitted,  either  by  taking  a 
policy  naming  such  intended  beneficiary,  or  by  taking  a 
policy  payable  to  himself  or  his  representatives  and 
transferring  it." 

1  PhiUips  on  Insurance,  |  79;  Lord  vs.  DaU,  12  Mass.,  115. 

Baker  vs.  The  Union  Mutual  Life  Ins.  Co. 


LIMITATION. 

§  24.  Fire — Clause  in  Policy. — Where  the  policy 
contained  the  following  clause:  "That  all  claims  under 
this  policy  are  barred  unless  prosecuted  within  one 
year  from  date  of  loss," — Held  that  ''such  a  contract 
in  a  policy  of  insurance  is  not  against  public  policy,  nor 
is  it  merged  in  the  general  limitation  laws  of  the  State," 
and  "that  the  failure  of  the  appellee  to  bring  his  action 
within  one  year  from  the  date  of  loss  is  an  effectual 
bar  to  all  actions  on  his  policy." 

Riddlesbarger  vs,  Hartford  Ins.  Co.,  7  WaUace,  386. 

Merchants  Mut.  Ins.  Co.  vs.  Lacroix. 

— 2  12. 


OWNERSHIP. 

§  25.  Fire. — Cojistructlon — Avoidance — Policy, — At 
the  time  of  effecting  the  insurance  tlie  property  had  been 
sold  on  a  judgment  and  execution,  but  tlie  twelve  months 
allowed  for  redemption  had  not  expired.  The  fact  of  the 
sale  was  not  disclosed  by  the  insurer.  The  policy  con- 
tained the  following  clause  :  "  If  the  property  to  be 
insured  be  held  in  trust  or  on  commission,  or  be  a  lease- 
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hold  interest  or  equity  of  redemption,  or  if  the  interest 
of  the  insured  to  the  property  be  any  other  than  the 
entire,  unconditional  and  sole  ownership  of  the  prop- 
erty, for  the  use  and  benefit  of  the  insured,  it  must 
be  so  represented  to  the  company  and  so  expressed 
in  the  written  part  of  this  policy,  otherwise  the  policy 
shaU  he  void.^^  Held  that  the  insured  had  not,  at  the  date 
of  the  insurance,  the  entire,  unconditional  and  sole  owner- 
ship of  the  property ;  that  "the  purchaser  at  the  sheriff's 
sale,  although  he  had  not  acquired  a  complete  title,  either 
legal  or  equitable,  as  held  in  Philips  w.  Demoss,  14  111., 
412,  had  certainly  an  interest  in  the  land  to  the  extent  of 
his  bid,  which  in  a  few  months  would  ripen  into  a  title 
unless  redeemed,"  and  that  the  non-disclosure  of  this 
sale  avoided  the  policy. 

Reaper  City  Ins.  Co.  V8,  Brennan,  * 

III.  S.  C. 


PLEADING. 

§  26.  Life. — ''The  form  of  allegation  was  that  the 
company,  'by  its  drafts  in  writing  signed  by  its  secreta- 
ry,' made  the  obligation  sued  on.  The  answer  seeks  to 
put  in  issue  the  facts  here  alleged  by  denying  that  the 
company,  'by  its  draft  in  writing  signed  by  its  secretary, 
executed  the  obligation  as  alleged.'  The  denial  is  inar- 
tistic, but  sufficient  under  our  system  of  pleading." 

Westlake  vs.  Moore,  19  Mo.,  556  ;  Joy  V8,  Cooley,  ib.,  645  ; 
Wynn  vs.  Corey,  43  Mo.,  306. 

The  First  National  Bank  of  Kansas  City  vs.  Hogan. 

— 2 16. 


§  27.  Fire  —  Citizenship  of  a  Corporation.  —  The 
averment  in  the  declaration  that  the  defendant  is  a  cor- 
poration created  by  an  act  of  the  legislature  of  the  State 
of  New  York,  located  in  Aberdeen,  Mississippi,  and  do- 
ing business  there  under  **  :^  laws  of  the  State,  "is,  in 
legal  effect,  an  averment  tiKU  the  defendant  was  a  citizen 

^Decision  Rendered  May To  appear  in  52  111. 
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of  New  York,  because  a  corporation  can  have  no  legal 
existence  outside  of  the  sovereignty  by  which  it  was 
created. 

The  Oermania  Fire  Ins,  Co,  vs.  JFrancis.  * 

United  States  S.  C. 


POLICY. 

§  28.  Fire — Clause  in. — A  policy  was  issued  to  the 
plaintiff  in  which  reference  was  made  to  a  survey — No. 
280,  on  file  in  the  office  of  the  Park  Insurance  Company — 
as  the  survey  and  description  of  the  property  insured, 
and  the  conditions  attached  to  the  policy  made  this  a 
part  thereof  and  a  warranty  of  the  truth  of  the  state- 
ments therein  made. — Held  that  the  survey  referred  to 
cannot  be  rejected,  and  the  residue  of  the  policy  upheld, 
"upon  the  ground  that  the  plaintiff,  when  he  received 
the  policy,  supposed  that  it  was  another  and  different 
paper,  which  had  been  filed  in  the  Park  office,  to  which 
reference  was  made  in  the  contract." 

LeMoy,  et  al,,  vs.  The  Market  Fire  Ins,  Co,  f 

N.  Y.  C.  A. 


PRACTICE. 

§  29.  Fire — Jurisdiction, — Where  it  appears  on  the 
face  of  a  declaration  in  a  case,  on  a  writ  of  error  from 
the  district  court  for  the  northern  district  of  Mississippi, 
that  the  plaintiff  is  a  citizen  of  Illinois,  but  it  does  not 
appear  that  the  defendant  is  a  citizen  of  Mississippi,  it  is 
not  necessary  for  tliis  court  to  notice  the  subsequent 
pleadings,  but  it  will  declare  tliat  the  district  court  ac- 
quired no  jurisdiction  over  the  case,  and  will  reverse  the 
judgment  and  direct  the  district  court  to  remand  the  case 
to  tlie  State  in  whicli  it  was  instituted. 

The  Oermania  Fire  Ins,  Co,  vs.  Francis, 

2  27. 

*  Decision  Rendered  March  Gth. 

t  Decision  Rendered  February  17th.    To  appear  In  45  N.  Y. 
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§  30.  Fire — Jurisdiction, — The  State  law  required 
the  county  treasurer  to  issue  county  certificates  of  in- 
debtedness to  incorporate  companies  for  the  amount  of 
taxes  assessed  on  their  investments  in  the  public  indebt- 
edness of  the  United  States,  with  interest  thereon,  ''and 
which  taxes  have  been  judicially  decided  to  have  been 
illegally  imposed  and  collected,"  and  the  United  States 
Supreme  Court  had  adjudged  such  tax  illegal,  so  far  as 
the  government  ''bonds  and  stocks"  were  concerned,  but 
had  not,  till  after  refusal  of  the  county  treasurer  to  issue 
such  county  certificates,  decided  the  tax  illegal  in  its  ap- 
plication to  "certificates  of  indebtedness," — Held^  on 
writ  of  error  to  the  State  Court  for  refusing  mandamus, 
that  the  writ  be  dismissed  and  that  it  ought  to  appear 
from  the  record  that  a  federal  question  was  raised,  in 
order  to  give  this  court  jurisdiction  of  the  case,  and  that, 
from  all  that  appears,  the  decision  of  the  court  of  appeals 
may  have  been  i)assed  simply  on  its  construction  of  the 
State  statutes,  and  that  they  only  decided  that  the  plain- 
tiff had  no  remedy  under  that  statute. 
The  Phcenix  Ins,  Co.  va,  Gardiner ,  Treaa, 

United  States,  S.  C.  * 


§  31.  Life — Misrepresentation — Materiality  of — 
Jury. — It  was  alleged  that  the  answers  of  the  party 
insured  to  the  questions  in  the  application,  "Is  the 
party  sober  and  temperate?"  and  "Has  he  always  been 
80?"  were  false.  The  court  gave  this  instruction  to  the 
jury:  "It  is  for  you  to  determine  the  materiality  of  the 
alleged  misstatements,  if  any  have  been  proven." — Held 
that ' '  a  misrepresentation  by  one  party  of  a  fact  speciti- 
cally  inquired  about  by  the  other,  though  not  material, 
will  have  the  same  effect  in  exonerating  the  latter  from 
the  contract  as  if  the  fact  had  been  material,  since  by 
making  such  inquiry  he  implies  that  he  considers  it  so," 
and  that  the  instruction  was  erroneous. 

1  PbiUips,  on  Insurance,  §  542,  and  cases  cited ;   Campbell  vs. 

•DediioD  Bendered  March  27. 
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The  New  England  Mutual  Life  Ins.  Co.,  98  Mass.,  401 ;    Davenport 
vs.  New  England  Ins.  Co.,  6  Cush.,  341. 

Miller  vs.  The  Mutiial  Benefit  Life  Ins.  Co. 


§  32.  Life — Eoidence —  Weight  of— Jury,  — There  was 
some  testimony  tending  to  impeach  a  witness. — Held  that 
''However  slight  the  eflTect  of  this  testimony,  and  how- 
ever little  the  consideration  to  which  it  was  entitled  from 
the  jury,  still  its  weight  is  to  be  determined  by  them. 
It  is  not  the  province  of  the  court,  by  an  instruction,  to 
withdraw  any  proper  testimony  from  the  jury." 

Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co. 


§  33.  Life — Pleading, — ^The  judge  in  the  court  be- 
low gave  as  a  reason  for  overruling  a  motion  for  a  new 
trial,  that  he  believed  the  recital  in  the  policy  that  the 
first  year's  premium  was  paid,  was  conclusive  upon  the 
company  and  could  not  be  contradicted,  the  policy  not 
being  in  the  record  and  the  pleadings  having  failed  to  set 
out  any  receipt  in  full  of  the  first  year's  premium, — 
Held  that  ''the  court  had  no  right  to  go  out  of  the  record 
to  inspect  the  policy  to  see  whether  it  did  not  contain 
some  other  provision  upon  which  a  recovery  might  have 
been  had,  without  reference  to  the  condition  (stated  in 
the  pleadings).  That  matter  was  coram  non  judlce,  and 
the  same  reason  that  made  it  improper  for  the  circuit 
court  to  consider  the  question  should  prevent  us  from 
doing  so." 

Froelich  vs.  The  Atlas  Mut.  Life  Ins.  Co. 

Mo.  s.  c.» 


PREMIUM. 

§  34.  Life — AcJcnowledginent  of  Receipt. — "As  be- 
tween the  immediate  parties  to  the  contract  the  acknowl- 
edgment of  the  receipt  of  the  first  annual  premium, 
embodied  in  and  indorsed  on  the  ])olicy,  is  but  an  ad- 


*  Decision  Iteudered  February  3d.    To  appear  in  47  Mo. 
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mission,  and  liable  to  be  contradicted.  It  is  simply 
evidence  of  the  fiact  of  payment,  but  not  conclnsive." 

Sheldon  vs.  Atlantio  Fire  and  Marine  Ins.  Co.,  26  N.  Y.,  460 ; 
Insurance  Co.  of  Pennsylvania  vs.  Smith,  8  Wharton,  520. 

"There  is  nothing  in  principle  to  take  contracts  of  in- 
surance out  of  the  rule,  which  governs  and  controls  all 
other  contracts,  even  the  most  solemn. '^ 

Baker  V8,  The  Union  Mutual  Life  Ins.  Co. 


SUBROGATION. 

§  35.  Fire — Avoidance  of  Policy. — ^The  policies  con- 
tained a  provision  that  in  case  of  any  change  or  trans- 
fer of  title  in  the  property  insured,  the  policy  should  be 
void  and  cease,  and  also  that  ''whenever  the  insurers 
shall  pay  to  the  mortgagee  any  sum  for  loss,  for  which 
loss  the  company  would  not  have  been  liable  to  the  mort- 
gagor, or  owner,  the  insurers  shall  be  subrogated  to  the 
rights  of  the  mortgagee,  and  entitled  to  an  assignment  of 
the  mortgage."  The  mortgagor,  before  the  loss,  sold  the 
mortgaged  premises. — Held  that  "The  mortgagor  could 
not  have  recovered  upon  the  policies,  and  it  follows  that 
he  is  not  entitled  to  have  the  moneys  paid  under  the 
policies  to  the  mortgagee  applied  to  the  satisfaction  of 
the  mortgage,"  and  that  ''the  insurers  are  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee." 

Springfield  Fire  and  Marine  Ins.  Co.  vs.  Allen^  et  al. 


WARRANTY. 

§  36.  Life — Representation. — The  application  by  the 
assured  for  a  policy  on  the  life  of  her  husband,  Miller,  com- 
prised five  papers,  headed  respectively:  "Particulars  re- 
quired from  the  persons  proposing  to  aflFect  assurance  on 
lives  in  this  company;' '  "  Questions  to  be  answered  by  tlie 
physician  of  the  party  applying  for  insurance ;"  "  Ques- 
tions to  be  answered  by  the  friend  of  the  party  api)lying 
for  assurance ;"  "Questions  to  be  answered  by  the  agent, 
if  the  applicant  is  not  personally  known  to  him;"    "De- 
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claration  to  be  made  and  signed  by  a  person  proposing 
to  make  an  assurance  on  the  life  of  another."  The  policy 
contained  the  following  clauses:  "or  if  the  statements 
made  by,  or  on  behalf  of,  or  with  the  knowledge  of  the 
said  assured  to  the  company,  as  the  basis  of,  or  in  the 
negotiation  for  this  contract,  shall  be  found  in  any  respect 
untrue,  then,  and  in  each  of  said  cases,  this  policy  shall 
be  null  and  void,"  "and  it  is  also  understood  and  agreed 
by  the  within  assured,  to  be  the  true  intent  and  meaning 
hereof,  that  if  the  declaration  made  by  or  for  the  assured, 
and  bearing  date  the  19th  day  of  February,  1866,  and 
upon  the  faith  of  which  this  agreement  is  made,  shall 
be  found  in  any  respect  untrue,  then,  and  in  such  case, 
this  policy  shall  be  null  and  void." — Held  "that  the 
statements  contained  in  the  declaration  can  alone  be 
regarded  as  warranties,  and  that  the  answers  of  Miller 
to  the  questions  propounded  to  him  are  mere  representa- 
tions." 

1  PhiUips,  on  Insurance,  J  §  669  and  754 ;  Campbell  V8.  New  Eng- 
land Mutual  Life  Ins.  Co.,  98  Mass.,  389-90;  Daniels  V8,  Hudson 
River  Fire  Ins.  Co.,  12  Cushing,  416 ;  Snyder  vs.  Fanners  Ins.  and 
Loan  Co.,  13  Wend.,  92;  Miles  vs.  Connecticut  Ins.  Co.,  3  Gray,  580. 

Miller  vs.  The  Mutual  Benefit  Life  Ins,  Co, 
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REPORT  OF  DECISIONS 

BEKDEKED  IN  INSURANCE  CASES,  IN  THE  UNITED   STATES 

8UPBEME  AND   CIRCUIT  COURTS,  AND  IN  THE   STATE 

SUPREME  COURTS,   SINCE  JANUARY   1,   1871. 


From  certified  transcripts  in  our  possession. 


SUPREME  COURT  OF  IOWA, 

Appeal  from  Delaware  Circuit  Court. 

MARY  L.  MILLER,  ) 

vs.  > 

THE  MUTUAL  BENEFIT  LIFE  INS.  CO.  *  ) 

On  the  19th  day  of  February,  A.  D.  1866,  Mary  L.  Miller,  through 
her  husband  James  A.  Miller,  made  an  application  to  the  Mutual 
Benefit  Life  Insurance  Company  for  a  Policy  of  insurance  upon 
the  life  of  her  said  husband,  as  follows,  to  wit:  **  I,  Mary  L.  Miller, 
wife  of  James  A.  Miller,  of  Le  Claire,  in  the  county  of  Scott,  in  the 
State  of  Iowa,  being  desirous  of  effecting  an  assurance  with  the 
Mutual  Benefit  Life  Insurance  Company,  in  the  sum  of  five  thou- 
sand dollars,  upon  the  life  of  James  A.  Miller,  of  Dubuque,  in  the 
State  of  Iowa,  the  person  described  on  the  other  side,  during  the 
whole  continuance  thereof,  do  hereby  declare  that  the  age  of  tlie 
said  James  A.  Miller,  next  birth  day,  will  be  thirty  one  years,  that 
he  does  not,  to  the  best  of  my  knowledge  and  belief,  practice  any 
bad  or  vicious  habit  that  tends  to  the  shortening  of  life. 
♦  »  »  *  * 

And  I  hereby  agree  that  the  answers  of  the  said  James  A. 
Miller,  and  those  of  his  physician  and  friend,  shall  be  the  basis 
of  the  contract  between  myself  and  the  company;  and  if  any  un- 
true or  fraudulent  allegation  is  contained  in  those  answers,  or  in 
this  declaration,  all  moneys  which  shall  have  been  paid  to  tlie  said 
company  on  account  of  the  assurance  made  in  consequence  thereof, 
shall  be  forfeited  for  the  benefit  of  the  company." 

•  Decision  Rendered  April  5,  1871. 
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Dated  this  19th  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-six.       Mary  L.  Miller. 

By  James  A.  Miller." 

Twenty-two  printed  interrogatives  were  propounded  to  James 
A.  Miller,  among  which,  with  the  answers  thereto,  were  the  fol- 
lowing, to  wit :  Name  and  residence  of  the  party's  usual  medical 
attendant,  or  of  the  medical  attendent  of  his  family,  to  be  referred 
to  for  information  as  to  his  health. 
Dr.  Sprague,  Dubuque,  Iowa. 

Name  and  residence  of  an  intimate  friend,  to  be  referred  to  for 
similar  information. 
Charles  J.  Kogers,  Esq.,  Dubuque,  Iowa. 

Is  the  party  sober  and  temperate?    Yes. 

Has  he  always  been  so?    Yes. 

Is  the  party  aware  that  any  untrue  or  fraudulent  allegation 
made  in  effecting  the  proposed  assurance  will  render  the  policy 
void,  and  that  all  payments  of  premiums  made  thereon  will  be 
forfeited?    Yes. 

Among  the  questions  propounded  to  Charles  J.  Rogers,  with 
the  answers  thereto,  were  the  following,  to  wit: 

Are  his  habits  of  life  temperate?    I  think  they  are. 

Has  he  always  been  temperate?    80  far  as  I  know. 

Among  the  questions  proposed  to  Dr.  Sprague,  with  the  answers 
thereto,  are  the  following : 

Is  he  sober  and  temperate?    Cannot  say. 

Has  he  always  been  so?    80  far  as  I  know. 

Thornton,  who  was  an  agent  of  the  company,  sent  Case,  who 
was  also  the  company's  agent,  to  procure  the  answers  of  Rogers 
and  Dr.  Sprague  to  the  interrogatories  propounded  to  them.  The 
testimony  of  Rogers  as  to  the  interview  between  himself  and  Case, 
is  as  follows:  "I  looked  over  the  questions  I  was  requested  to 
answer  in  the  application,  and  when  I  saw  the  questions:  *Is  he 
sober  and  temperate?  and  has  he  always  been  so?'  I  said  to  Mr. 
Case:  Mr.  Miller  was  already  insured  in  the  Equitable,  and  I  had 
advised  him  not  to  surrender  his  policy  in  that  company,  as  it  had 
been  running  for  a  number  of  years,  and  if  this  company  was  going 
to  take  a  policy  on  his  life,  I  wanted  them  to  take  him  understand- 
ingly.  So  far  as  I  was  concerned,  to  the  first  question:  'Is  he 
sober  and  temperate?'  I  could  answer  yes;  I  gave  my  reasons 
why  I  could  so  answer.  I  had  got  Mr.  Miller  a  situation  in  my 
brother-in-law's  bank,  upon  the  express  promise  that  he  would  not 
drink  any  more;  that  he  had  been  perfectly  sober  since  he  had 
been  in  the  bank,  and  I  trusted  he  would  be  so  in  the  future.  That 
in  regard  to  the  next  question  :  '  Has  he  always  been  temperate?' 
I  said,  I  had  known  Mr.  Miller  for  a  period  of  ten  years,  and  dur- 
ing that  time  he  had  not  always  been  a  man  of  sober  and  temperate 
habits,  but  had  indulged  in  the  use  of  intoxicating  liquors ;  that 
if  I  answered  that  question  at  all,   I  should  have  to  answer  it 
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conscientiously,  and  say,  No,  to  whicli  he  replied  that  it  was  a  mere 
matter  of  form,  and  requested  me  to  leave  It  blank.  Therefore,  I 
filled  out  the  answers  in  the  blanks  to  the  other  questions  and 
signed  my  name  thereupon.  Mr.  Case  took  the  application  out  of 
my  office,  and  I  never  saw  it  afterwards  until  it  was  introduced  in 
evidence  on  the  former  trial  of  this  cause.  I  never  gave  anybody 
permission  to  fill  the  blank." 

Case  returned  with  the  interrogatories  to  Thornton,  and  in- 
formed him,  ''that  Mr.  Miller  was  not  insurable  an  account  of 
Mr.  Bogers'  statement  that  he  had  not  always  been  temperate,  and 
that  Mr.  Rogers  had  not  filled  the  blank  in  answer  to  the  question, 
"Has  he  always  been  temperate?"  The  answer,  **8o  far  as  I 
know,"  to  the  interrogatory,  "Has  he  always  been  so?"  pro- 
pounded to  Rogers,  is  in  the  hand-writing  of  Thornton.  Thornton 
testifies  that  Rogers  gave  him  permission  to  so  fill  it.  Dr.  Sprague 
also  foiled  to  answer  the  question,  **Has  he  always  been  so?"  and 
the  evidence  tends  to  prove  that  the  answer  thereto  is  in  the  hand* 
writing  of  the  agent  Thornton.  There  is  no  evidence  that  he  had 
any  authority  from  Sprague  to  so  answer  It.  Among  the  questions 
answered  by  8.  M.  Case,  the  agent,  was  the  following :  **  Do  you 
consider  him,  from  the  information  you  have,  a  fit  person  to  be 
insured,  and  do  you  recommend  him  to  the  directors  as  such?" 
Ans.  "Yes."  In  pursuance  of  these  proceedings,  a  policy  of  insur- 
ance upon  the  life  of  James  A.  Miller  was  issued,  containing 
among  others,  the  following  provisions,  to  wit:  "Provided  al- 
ways, and  it  is  hereby  declared  to  be  the  true  intent  and  meaning 
of  this  policy,  and  the  same  is  accepted  by  tiie  assured,  upon  these 
representations,  that  in  case  the  said  James  A.  Miller  shall     * 

*  *  *  *  die  by  reasons  of  intemperance 

from  the  use  of  intoxicating  liquors,  *  ♦  »  * 

this  policy  shall  be  void,  null  and  of  no  effect,  and  it  is  also  under- 
stood and  agreed  by  the  within  assured  to  be  the  true  intent  and 
meaning  hereof,  that  if  the  declaration  made  by  or  for  the  assured, 
and  bearing  date  the  19th  day  of  February,  1866,  upon  the  faith  of 
which  this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, then,  and  in  such  case,  this  policy  shall  be  null  and  void." 

James  A.  Miller  died  on  the  19th  day  of  April,  1868.  This  suit 
was  commenced  in  the  Delaware  Circuit  Court,  for  the  recovery 
of  the  amount  of  the  policy.  The  answer  admits  the  issuance  of 
the  policy ;  the  death  of  James  A.  Miller;  that  he  was  the  husband 
of  plaintiff,  and  that  plaintiff  owns  the  policy,  and  avers  that 
James  A.  Miller  made  false  and  fraudulent  answers  to  the  ques- 
tions— "Is  the  party  sober  and  temperate?"  "Has  he  always 
been  so?"  And  that  James  A.  Miller  died  by  reasons  of  intem- 
perance from  the  use  of  intoxicating  liquors,  whereby  it  is  alleged 
that  said  policy  became  void. 

The  testimony  establishes  that  Miller,  for  many  years  prior  to 
the  insurance,  had  been  a  man  of  very  intemperate  habits,  and 
tended  to  prove  that  his  death  was  occasioned  by  the  intemperate 
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use  of  intoxicating  liquors.  Tlie  cause  was  tried  by  a  jury. 
Verdict  and  judgment  for  plaintiff  for  $5000.  Defendant  appeals. 
The  further  necessary  facts  appear  in  the  opinion. 

Adams  &  Robinson,  for  Appellant. 

D.  C.  Cram  &  C.  J.  Rogers,  for  Appellee. 

Day,  Ch.  J. 

I.  The  defendant  requested  the  Court  to  give  the  jury  the 
following  intructions:  **lt  is  provided  in  the  policy,  that  it  is  the 
true  intent  and  meaning  thereof  that  if  the  declaration  made  by 
or  for  the  assured,  and  bearing  date  the  19tli  day  of  February,  1866, 
shall  be  found  in  any  respect  untrue,  then  the  policy  should  be 
void.  If,  therefore,  you  find  said  declaration  in  any  respect  ma- 
terially untrue,  your  verdict  must  be  for  the  defendant." 

The  Court  refused  this  instruction  and  gave  the  following: 

**  An  untrue  or  fraudulent  statement,  or  denial  made  by  the  ap- 
plicant, of  a  fact  material  tt*  the  risk,  to  induce  the  issuance  of  a 
policy,  will  prevent  the  policy  from  taking  effect  as  a  valid  contract, 
unless  the  insurer  has  in  some  way  waived,  or  stoppetl  himself  from 
relying  upon  such  misstatement  to  avoid  the  policy." 

**If  an  insurance  company  issues  a  policy  upon  a  greater  risk 
than  an  ordinary  one,  with  a  full  knowletige  of  all  the  facts,  it  can- 
not escape  the  binding  obligation  of  its  contract  by  pleading  such 
fact." 

**If  you  find  that  James  A.  Miller  made  an  untrue  or  fraudulent 
statement  of  fact  material  to  the  risk,  in  the  application  for  the 
policy,  then  you  should  find  for  the  defendant,  unless  you  further 
find  that  the  defendant  was  informed  of  and  knew  the  truth  in  re- 
gard to  such  fact,  and  after  knowing  such  fact  fully,  received  the 
appHcation,  the  premium  money,  and  notes,  and  issued  the  policy, 
in  which  case  you  should  find  for  the  plaintiff." 

**  A  full  knowledge  of  the  truth  of  the  alleged  misstatements  of 
Miller  in  the  application,  communicated  to  Thornton  and  Case,  or 
either,  was  a  communication  to  the  company." 

The  refusing  to  give  the  one,  and  the  giving  of  the  other  in- 
structions, the  defendant  assigns  as  error.  This  assignment  pre- 
sents for  our  consideration  this  interesting  question:  Is  an  insur- 
ance company,  transacting  business  through  an  agent  having 
authority  to  solicit,  make  out  and  forward  applications  for  insur- 
ance, to  deliver  over  policies  when  returned,  and  to  collect  and 
transmit  premiums,  affected  by  tlie  knowledge  acquired  by  such 
agent,  when  engaged  in  procuring  an  application,  and  bound  by 
his  acts  at  such  time  done  with  respect  thereto?  Upon  this  point 
there  is  much  conflict  in  the  decisions.  In  the  case  of  Vose  vs. 
Eagle  Life  and  Health  Insurance  Company,  G  Cushing,  Mass.,  42,  it 
was  held  that  where  an  agent  of  a  Life  Insurance  Company,  who 
was  not  authorized  to  agree  for  insurance,  knew  of  tlie  falsity  of  a 
material  representative  by  an  applicant,  such  knowledge  would  not 
prevent  the  company  from  insisting  upon  a  discharge  in  conse- 
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qaence  of  the  Mae  representation.  The  same  doctrine  was  recog- 
nized in  the  case  of  Smith  vs.  Insurance  Company,  24  Pa.  State,  820. 
In  Mitchell  et  al  vs.  Lycoming  Mutual  Insurance  Company,  51 
Pa.  St.  402,  it  was  held)  that  an  agent  of  Ins.  Co.  whose  duty  is 
to  take  surveys,  receive  applications  for  inpurance,  examine  the 
circumstances  of  a  loss,  approve  assignments,  and  receive  assess- 
ments, is  not  authorized  to  accept  notice  of  over  insurance  or  waive 
its  consequences,  and  the  case  of  Wilson  vs.  Conway  Fire  Ins.  Co. 
does  not  stop  with  a  recognition  of  the  foregoing  doctrines,  but 
holds  that  an  agent  of  an  Insurance  Co.  empowered  merely  to  re- 
ceive written  applications  for  insurance,  to  transmit  them  to  the 
company,  and,  if  they  decide  to  talje  the  risk,  to  receive  the  poli- 
ey  executed  by  them,  and  to  Issue  it  to  the  applicant  upon  receipt 
from  him  of  the  premium,  is  not  the  agent  of  the  company  for  the 
making  of  applications;  and  if  employed  by  the  applicant,  or 
permitted  to  act  for  him  in  drawing  up  the  application,  U  his 
agent^  for  whose  mistakes  of  fact  committed  in  the  statements  or 
answers  to  interrogatories  in  the  application  he  is  responsible.  To 
the  same  purport  are  Lowell  vs.  Middlesex  Mutual  Fire  Ins.  Co., 
8  Cush.,  127;  Forbes  vs.  Agawam  Ins.  Co.  9  Id.,  470;  Lee  vs. 
Howard  Ins.  Co.,  3  Gray,  583. 

In  support  of  the  converse  doctrine,  see  Rowley  vs.  Empire  Ins. 
Co.,  36  N.  Y.,  550.  In  this  case  the  plaintiff  stated  to  the  agent 
verbally  the  facts  necessary  to  meet  the  requirements  of  the  rules 
of  the  company,  and  among  other  things  informed  him  that  the 
premises  were  incumbered  by  mortgage.  An  application  was 
signed  in  blank  by  plaintiff  and  given  to  the  agent,  he  promising 
to  insert  over  the  signature  thus  obtained  the  particulars  thus  fur- 
nished him,  as  a  basis  of  the  insurance,  on  his  return  to  his  resi- 
dence. In  filling  up  the  application  the  agent  inserted  what  was 
not  the  fact,  and  in  violation  of  his  instructions,  that  there  was  no 
incumbrance  on  the  premises.  It  was  held  that  he  was  the  agent 
of  the  company  in  filling  up  the  application,  and  that  the  company 
was  bound  by  acts.  In  the  case  of  Masters  vs.  Madison  Co.  Mu- 
tual, 11  Barbour,  624,  it  was  held  that  although  the  by-laws  of  an 
insurance  company  make  the  person  taking  a  survey  in  its  behalf 
the  agent  of  the  applicant,  still  he  is  the  agent  of  the  company  al- 
so, and  it  is  bound  by  his  acts.  In  the  case  of  Sepson  vs.  Mont- 
gomery County  Mutual,  9  Barbour,  191,  it  was  held  that  where  a 
policy  of  insurance  requires  that  in  case  of  any  prior  existing 
insurance  upon  the  same  property,  notice  thereof  shall  be  given  to 
the  company;  notice  to  an  agent  authorized  to  make  surveys  and 
receive  applications  for  insurance,  and  to  receive  the  nionevH  paid 
by  the  assured  is  sufficient,  and  that  such  notice  need  not  be  in 
writing.  In  the  case  of  McEwau  vs.  the  Montgomery  County  Mu- 
tual Ins.  Co.,  5  Hill,  101,  it  was  held  that  notice  to  the  traveling 
agent  of  the  company,  whose  business  was  to  solicit  insurance, 
make  surveys,  and  receive  applications  whilst  actually  engaged  in 
preparing  an  application  for  a  policy,  was  binding  upon  the  corn- 
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pany,  although  the  notice  never  reached  the  company;  and  that  no- 
tice to  an  agent  relating  to  business  which  he  is  authorized  to  trans- 
act, and  while  actually  engaged  in  transacting  it,  will  in  general 
enure  as  notice  to  the  principal.  See  also  Rowley  vs.  Empire  Ins.  Co., 
3  Keys,  659,  and  Anson  va.  The  Winnesheik  Ins.  Co.,  23  Iowa,  84.  To 
this  latter  view  the  Judicial  mind  seems  rapidly  tending,  and  it  is 
certainly  more  in  accord  with  the  enlightened  and  progressive 
spirit  of  the  age.  These  companies  select  their  own  agents,  require 
them  to  enter  into  bonds  for  the  faithful  discharge  of  their  duties, 
and  send  them  forth  provided  with  blanlts  and  clothed  with  all  the 
insignia  of  authority.  If  their  ignorance  or  their  cupidity  leads 
them  to  recommend  improper  risks,  it  is  more  in  consonance  with 
reason  that  the  loss  should  be  borne  by  the  company,  than  that 
the  assured  should  be  made  the  victim  of  the  incompetency  or  the 
avarice  of  the  agent.  More  especially  is  this  true,  in  view  of  the 
fact  that  the  company  has  the  means  of  indemnity  through  the  bond 
of  the  agent. 

Just  principles  of  public  policy  require  that  these  companies 
should  be  held  to  a  strict  degree  of  responsibility  for  the  acts  of 
their  agents.  They  will  thus  be  led  to  the  exercise  of  greater  cir- 
cumspection in  the  selection  of  agents,  and  the  masses  will,  in  part 
at  least,  be  relieved  from  an  annoying  importunity,  which  often 
leads  them  to  procure  policies  without  the  full  concurrence  of  their 
judgments,  and  in  opposition  to  their  best  interests.  The  business 
of  insurance  is  rapidly  increasing  in  magnitude  and  importance, 
and  it  is  as  essential  to  the  companies  themselves  as  to  the  assured, 
that  the  rules  of  law  declared  applicable  to  them  should  be  based 
upon  just  and  equitable  principles,  and  administered  in  a  manner 
in  harmony  with  the  doctrines  of  an  enlightened  jurisprudence. 
It  is  quite  time  that  the  technical  constructions  which  have  per- 
tained, with  reference  to  contracts  of  this  kind,  blocking  the  path- 
w^ay  to  justice,  and  leading  to  decisions  opposed  to  tlie  general  sense 
of  mankind,  should  be  abandoned,  and  that  these  corporations, 
grown  opulent  from  the  scanty  savings  of  the  indigent,  should 
be  held  to  the  same  measure  of  responsibility  as  is  exacted  of  indi- 
viduals. It  follows  that,  in  our  opinion,  the  Court  did  not  err  in 
instructing  the  jury  that  the  defendant  was  bound  by  notice  com- 
municated to  its  agents. 

II.    The  Court  gave  the  following  instructions,  to  wit: 

**  The  language  of  the  policy  does  not  make  the  statements,  con- 
tained in  the  application  for  it,  matters  of  warranty,  but  matters  of 
representation." 

The  defendant  excepted  to  this  instruction,  and  assigns  the  giv- 
ing of  it  as  error.  A  warranty  differs  from  a  representation  in  two 
essential  respects: 

1.  A  warranty  constitutes  a  part  of  the  contract,  and  it  is  ne- 
cessary that  it  should  be  exactly  and  literally  complied  with  ;  but  a 
representation  is  collateral  to  the  contract,  and  it  is  sufRcient  that 
it  be  equitably  and  substantially  complied  with. 
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2.  In  case  of  a  warranty,  the  burden  of  proof  is  upon  the  party 
seeking  indemnity  to  establish  a  case  in  all  respects  in  conformity 
with  the  terms  under  which  the  risk  was  assumed ;  but  in  case  of 
a  representation,  the  burden  is  cast  upon  the  defendant  to  set  forth 
and  prove  the  collateral  facts  upon  which  he  relies. 

1  Phillips,  on  Insurance,  Sees.  669  and  754,  and  Campbell  vs.  New 
England  Mutual  Life  Insurance  Co.,  98  Mass.,  889-90.  In  the  case 
of  Daniels  V8.  Hudson  River  Fire  Insurance  Co.,  12  Cusbiug,  416, 
Bhaw,  C.  J.,  very  clearly  and  forcibly  illustrated  the  distinction 
between  a  warranty  and  a  representation.  He  said :  **  The  differ- 
ence ( between  a  warranty  and  a  representation)  is  most  essential. 
If  any  statement  of  fact,  however  unimportant  it  may  have  been 
regarded  by  both  parties  to  the  contract,  is  a  warranty,  and  it  hap- 
pens to  be  untrue,  it  avoids  the  policy ;  if  it  be  construed  a  repre- 
sentation and  is  untrue,  it  does  not  avoid  the  contract  if  not  willful 
or  if  not  material.  To  illustrate  this:  the  application  in  answer  to 
interrogatory,  is  this:  'Ashes  are  taken  up  and  removed  in  iron 
hods,''  whereas  it  should  turn  out  in  evidence  that  ashes  were  taken 
up  and  removed  in  copper  hods — perhaps  a  set  recently  purchased 
and  unknown  to  the  owner.  If  this  was  a  warranty,  the  policy  is 
gone;  but,  if  a  representation,  it  would  not,  we  presume,  affect  the 
policy,  because  not  willful  or  designed  to  deceive,  but  more  espe- 
cially because  it  would  be  utterly  immaterial,  and  would  not  have 
influenced  the  mind  of  either  party  in  making  the  contract  or  in 
fixing  its  terms.'' 

In  the  case  of  Campbell  V8,  New  England  Mutual  Life  Ins.  Co., 
it  was  said  that:  *'  When  statements  or  engagements  on  the  part 
of  the  insured  are  inserted,  or  referred  in  the  policy  itself,  it  often 
becomes  difficult  to  determine  to  which  class  they  belong.  If  X\\ey 
appear  on  the  face  of  the  policy,  they  do  not  necessarily  become 
warranties.  Their  character  will  depend  upon  the  form  of  expres- 
sion and  the  apparent  purpose  of  the  insertion,  and  sometimes  upon 
the  connection  or  relation  to  other  parts  of  the  instrument.  If  tliey 
are  contained  in  a  separate  paper  referred  to  in  such  a  manner  as  to 
make  it  a  part  of  the  contract,  the  same  consideration  of  course 
will  apply  ♦  »  »  *  «  III  considering  the  question 
whether  a  statement  forming  a  part  of  the  contract  is  a  warranty, 
it  must  be  borne  in  mind,  as  an  established  maxim,  that  warranties 
are  not  to  be  created  nor  extended  by  construction.  They  must 
arise,  if  at  all,  from  the  fair  interpretation  and  clear  intendment  of 
the  words  used  by  the  parties."  Citing  Daniels  t'8.  Hudson  River 
Ins.  Co.,  12  Cushing,  416,  424;  Blood  V8,  Howard  Ins.  Co.,  12  Gush- 
ing; 472;  Jeffbrson  Ins.  Co.,  V8,  Cotheal,  7  Wend.,  72;  Forbush  vs. 
Western  Mass.  Ins.  Co.,  4  Gray,  387,  340.  The  application  is  in  it- 
self collateral  merely  to  the  contract  of  insurance.  Its  statements, 
whether  of  facts  or  agreements,  belong  to  the  class  of  rrprcscvta- 
iion8.  They  are  to  be  so  construed,  unless  converted  into  warran- 
ties by  force  of  a  reference  to  them,  in  the  policy,  and  a  clear  pur- 
pose, manifest  in  the  papers  thus  connected,  that  the  whole  shall 
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form  one  entire  contract.  When  the  reference  to  the  application  is 
expressed  to  be  for  another  purpose,  or  when  no  purpose  is  indicated 
to  mal^e  it  part  of  the  policy,  it  will  not  be  so  treated.  Campbell  vs. 
New  England  Mutual  Life  Ins.  Co.,  98  Mass.,  391-2;  Snyder  v«. 
Farmers  Ins.  and  Loan  Co.,  13  Wend.,  92.  In  the  case  of  Daniels 
V8,  Hudson  River  Fire  Ins.  Co.,  Shaw,  C.  J.,  having  alluded  to  the 
fact  that  a  warranty,  however  immaterial,  if  untrue,  avoids  the 
policy,  uses  this  language:  "Hence  it  is,  we  suppose,  that  the  lean- 
ing of  all  Courts  is  to  hold  such  a  stipulation  to  be  a  representation, 
rather  than  a  warranty,  in  all  cases  where  there  is  any  room  for 
construction,  because  such  construction  will,  in  general,  best  carry 
into  effect  the  real  interest  and  purpose  which  the  parties  have  in 
view  in  malting  their  contract." 

And  the  learned  Chief  Justice  in  the  same  case  further  said : 
"  If  by  any  words  of  reference  the  stipulations  in  another  instru- 
ment, such  as  the  proposal  or  application,  can  be  construed  a  war- 
ranty, it  must  be  such  as  malce  it  in  legal  effect  a  part  of  the  policy." 

In  the  case  of  Campbell  vs.  New  England  Mutual  Life  Ins. 
Co.,  the  defendant  insisted,  as  in  the  present  case,  that  certain 
statements  were  to  be  regarded  as  warranties,  and  the  point  decided 
in  the  case  is  so  pertinent  to  the  present  inquiry,  and  the  reasoning 
is  so  clear  and  forcible,  that  we  feel  justified  in  quoting  further  from 
it.  Tlie  Court  said:  **In  every  case  cited  in  support  of  the  defen- 
dant's position,  there  was  an  express  reference  in  the  policy  which 
made  the  application  a  part  of  the  contract.  The  one  most  relied 
on,  and  claimed  to  be  especially  applicable  to  the  facts  of  the  pre- 
sent case,  is  that  of  Miles  vs,  Connecticut  Ins,   Co,j  3   Oray^  580, 

In  tliat  case  it  was  declared  in  the  policy  itself  to  be  expressly 
understood  and  agreed  to  be  the  true  intent  and  meaning  hereof, 
that  if  the  proposal,  answer  and  declaration  made  by  the  assured, 
and  upon  the  faith  of  which  this  agreement  is  made,  shall  be  found 
in  any  respect  untrue,  then  and  in  such  case  this  policy  shall  be 
null  and  void.  In  that  proposal  the  assured  declare  (among  other 
things)  that  the  answers  and  statements  therein  made  are  correct 
and  true,  and  agree  that  the  answers  given  to  the  following  ques- 
tions, and  the  accompanying  statements,  and  this  declaration,  shall 
be  the  basis,  and  form  part  of  the  contract  or  policy  between 
them  and  the  said  company. 

Two  marked  features  in  that  case  distinguish  it  from  the  present : 
Firsts  the  clause  in  the  policy  relates  distinctly  and  exclusively  to 
the  paper  called  "The  Proposal  and  Declaration."  Second,  when 
the  two  papers  are  thus  brought  together,  there  is  a  distinct  agree- 
ment, not  only  that  the  statements  are  true  and  correct,  but  that 
they  are  to  form  a  part  of  the  contract.  In  the  present  case,  the 
policy  conta»ns  no  reference  to  any  application,  nor  to  any  declara- 
tion or  statement  in  writing  made  or  to  be  made  by  the  assured. 
The  only  clause  in  the  policy  which  can  have  any  bearing  upon  the 
question,  when  disconnected  from  other  provisions  of  a  diverse 
character,  reads  as  follows,  namely : 
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*'  Or  if  the  statements  made  by  or  on  behalf  of,  or  with  the 
itnowledge  of  the  said  assured,  to  the  company,  as  the  basis  of,  or 
in  the  negotiation  for  this  contract,  shall  be  found  in  any  respect 
untrue,  then,  and  in  each  of  said  cases,  this  policy  shall  be  null  and 
void." 

It  is  clear  that  this  is  not  a  reference  to  any  particular  instru- 
ment or  paper,  but  it  includes  any  and  all  statements,  whether  oral 
or  written.  The  defendant,  however,  contends  that  a  written  ap- 
plication having  been  made  in  this  case,  which,  by  its  own  terms, 
declares  the  statements  therein  contained,  to  be  made  as  the  basis  of 
the  insurance  applied  for,  the  policy  will  attach  to  that  application 
as  containing  the  statements  referred  to,  and  thus  constitute  an  ex- 
press warranty.  We  are  far  from  being  ready  to  concede  tliat  the 
reference  is  sufficiently  definite  to  warrant  the  bringing  of  the  two 
papers  together  for  the  purpose  of  giving  a  construction  to  the  con- 
tract. But  even  if  the  application  may  properly  be  resorted  to  for 
aid  in  the  construction,  it  contains  no  agreement,  and  no  words  to 
indicate  that  its  statements  are  to  be  taken  as  warranties;  nor  tliat 
they  are  to  form  part  of  the  contract." 

In  the  case  at  bar,  the  proceedings  witli  reference  to  tlie  procur- 
ing of  the  policy  comprise  five  papers.  Tlie  one  designated  '*A,"  is 
headed:  •* Particulars  required  from  persons  proposing  to  elTect 
assurance  on  lives  in  this  company."  That  designated  **!$,"  is 
headed :  "Questions  to  be  answered  by  the  physician  of  tlie  party 
applying  for  insurance."  That  designated  **  C,"  is  headed :  **  Ques- 
tions to  be  answered  by  the  friend  of  the  party  applying  for  assur- 
ance." That  designated  **D,"is  headed:  **  Questions  to  be  an- 
swered by  the  Agent,  if  the  applicant  is  not  personally  known  to 
him."  And  the  fifth  is  designated  as  follows:  **  Declaration  to  be 
made  and  signed  by  a  person  proposin«:  to  make  an  assurance  on 
the  life  of  another." 

This  last  mentioned  paper  is  the  one  which  appears  lirst  in  the 
statement  of  facts,  and  is  signed  **Mary  L.  Miller,  by  James  A. 
ffiUer."    To  this,  reference  is  made  in  the  policy  as  follows  : 

"And  it  is  also  understood  and  agreed  by  the  within  assured,  to  he 
the  true  intent  and  meaning  hereof,  that  if  the  declaration  made  hy 
or  for  the  assured,  and  bearing  date  the  19th  day  of  February,  ISGU, 
and  upon  the  faith  of  which  this  agreement  is  made,  shall  be  found 
in  any  respect  untrue,  then,  and  in  such  case,  this  policy  shall  he 
null  and  void."  It  is  worthy  of  note  that  the  declaration  is  referred 
to  by  name,  and  that  to  none  of  the  other  pai)ers,  each  of  whicii 
has  a  specific  designation  in  the  proceedings,  is  any  reference  made 
in  the  policy.  In  this  respect  it  differs  from  the  case  of  Miles  i  x. 
Connecticut  Ina.  Co.,  before  alluded  to,  in  which  the  policy  made 
direct  reference  to  the  proposal,  ansxrer  and  declaration  made  hy 
the  assure<],  and  provi<led  that  if  they  were  found  in  any  resi>ect 
untrue,  the  policy  should  he  null  and  void.  A^jplying  tiie  i)riiici- 
I>les  of  the  foregoing  decision  to  the  present  case,  it  follows  that  the 
statements  contained  in  the  declaration  can  alone  he  regarded  as 
3— Vol.  I,  No.  1. 
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waranties,  and  that  the  answers  of  Miller  to  the  qucHtions  pro- 
pounded to  him  are  mere  representations. 

If  the  Instruction  of  the  Court  had  reference  to  the  answers  to 
the  printed  interrogatories,  it  was  proper.  If  it  had  reference  to 
the  declaration  it  was  not  error  to  the  prejudice  of  tlie  appellant, 
the  only  alleged  misstatement,  of  which  complaint  is  made,  is  con- 
tained in  the  answer  of  Miller  to  the  questions  asked  him.  Hence 
it  becomes  quite  immaterial  what  construction  is  placed  upon  the 
statements  in  the  declaration.  As  the  Court  did  not  err  in  giving 
the  foregoing  instruction,  it  follows  that  the  fourth  instruction 
asked  by  defendant,  embodying  a  doctrine  at  variance  with  it,  was 
properly  refused. 

In  the  case  of  Henry  Wilkeiison  r^.  Tlie  Conn.  Mutual  Life  Ins. 
Co.,  decided  at  the  December  term,  1870,  it  was  said  :  that  under  the 
terms  of  the  policy  in  that  case,  the  answers  to  the  questions 
contained  in  the  application  became  warranties.  That  action  was 
against  the  same  company  in  whieli  the  decision  of  Miles  vn.  Conn. 
Ins.  Co.,  3  Gray,  580,  was  rendered— tlie  policies  of  which,  as  we 
have  seen,  contain  provisions  difroring  wl<lely  from  tliat  now 
under  consideration. 

Iir.  The  Court  further  instructed  tlie  jury  us  follows:  "It  is 
for  you  to  determine  the  materiality  of  the  alleged  misstatements,  if 
any  have  been  proven.'^  This  instruction  we  consider  erroneous. 
The  only  misstatements  complained  of,  are  the  answers  of  Miller  to 
the  follo^^'ing  questions,  to  wit :  "  Is  the  party  sober  and  temper- 
ate?'* **Has  he  always  been  so?*'  A  misrepresentation  by  one 
party  of  a  fact  specifically  inquired  about  by  the  other,  though  not 
material,  will  have  the  same  eflect  in  exonerating  the  latter  from 
the  contract  as  if  the  fact  had  been  material,  since  by  making 
such  enquiry  he  implies  that  he  considers  it  so.  In  all  jurispru- 
dence this  distinction  is  recognized.  It  is  practieally  to  written 
answers  to  written  incjuiries  referred  to  in  a  policy.  The  rule  is  so 
because  a  party,  in  making  a  contract,  has  a  right  to  the  advantage 
of  his  own  judgment  of  what  is  material,  and  if  by  making  specific 
inquiry'he  implies  tliat  he  considers  a  fact  to  be  so,  the  other  party 
is  bound  by  it  as  such.  1.  Phillips  on  Insurance,  i  ')42,  and  cases 
cited.  Also  Campbell  rs.  New  England  ^Futual  Life  Ins.  Co.,  f^S 
Mass.,  40l.  Representations  of  this  kind  ditrer  from  warranties  in 
that  a  substantial  compliance  with  them  is  sufficient  to  answer 
their  terms.  Whether  there  has  been  such  substantial  conii>liance, 
that  is,  whether  the  representation  is  in  every  material  respect  true, 
is  a  question  of  a  fact  for  the  jury.  Hut  it  is  not  for  the  jury  to 
say  that  the  representation,  tliough  substantially  untrue,  is  not- 
withstanding immaterial.  An  illustration  will  make  phiin  the 
view  of  the  Court.  Suppose  that  in  answer  to  a  sjiocific  question 
the  assured  states  his  age  is  thirty  years.  It  appears  from  the 
evidence  tliat  his  age  is  a  week  or  a  month  greater.  The  question 
would  be  a  proper  one  for  the  jury  to  say  whether  the  representa- 
tion, though  strictly  and  technically  untrue,  was  not  substantially 
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and  materially  true.  But  suppose  it  appears  from  the  evidence 
that  the  age  of  the  assured  is  fifty  instead  of  thirty  years.  It  is  no 
the  province  of  the  Jury  to  say  that  the  representation  though  un- 
true is  immaterial,  as  is  well  said  in  tlie  ease  of  Campbell  va.  New 
£ngland  Mutual  Life  Ins.  Co. ;  it  is  not  within  the  province  of  the 
jury,  under  the  guise  of  determining  whether  the  statements  of  the 
applicant  were  materially  false  or  untrue  in  some  particulars, 
material  to  the  risk,  to  find  that  diseases  and  infirmities  were  not 
materials  to  be  disclosed,  which  the  parties  had  by  the  form  of  the 
contract  of  insurance  and  of  the  contemporaneous  written  applica- 
tion oonelusively  agreed  to  consider  material.  See  also  Davenport 
r«.  New  England  Ins.  Co.,  6  Cushing,  341.  We  are  aware  that 
there  are  authorities  which  sustain  the  instruction  of  the  Court, 
but  they  seem  not  to  have  noticed  tlie  distinction  here  recognized, 
and  are  not,  in  our  judgment,  so  much  in  accord  with  sound  legal 
principles  as  those  which  support  the  converse  doctrine. 

IV.  The  defendant  assigns  as  error  the  refusal  of  the  Court  to 
give  the  following  instruction,  to  wit :  **  The  proper  evidence  of  the 
cause  of  a  disease  is  the  testimony  of  medical  men,  whose  practice 
has  been  such  as  to  enable  them  to  speak  as  experts.  Upon  thiv 
point  you  have  the  testimony  of  Dr.  StaplcH,  wlio  attendetl  Millcn* 
in  his  last  sickness,  and  wliose  practice  for  fifteen  years,  qualifies 
him  to  speak  as  an  expert  as  to  the  cause  of  Miller's  disease.  If 
therefore  you  believe  his  opinion  to  be  that  the  disease  of  which 
Miller  died  was  caused  by  intemperance,  from  the  use  erf  intoxi- 
cating liquors,  in  other  words  if  you  believe  his  opinion  to  be  tliat 
Miller  died  of  congestion  of  the  lungs  and  brain,  and  that  such 
congestion  was  caused  by  irritation  of  tlie  stomach,  and  that  the 
irritation  was  caused  by  tlie  use  of  intoxicating  liquors,  and  if  you 
find  that  tliis  testimony  is  uncontradicted,  then  his  opinion  must 
prevail."  Upon  this  branch  of  the  ease  the  Court  instructed,  as 
follows:  **The  opinion  of  a  physician  is  competent  evidence  as  to 
the  cause  of  death."  In  this  action  of  the  Court  there  was  no  error. 
There  was  no  testimony  contradicting?  Dr.  Staples  as  to  the  cause 
of  toiler's  death,  but  there  was  some  testimony  tending  to  impeach 
him.  However  slight  the  eftect  of  this  testimony,  and  however 
little  the  consideration  to  which  it  was  entitled  from  the  jury,  still 
its  weight  is  to  be  determined  by  them.  It  is  not  the  province  of 
the  Court,  by  an  instruction,  to  withdraw  any  proper  testimony 
from  the  jury.  Had  this  instruction  been  given,  its  efleet  might 
have  been  to  lead  the  jury  to  believe  that,  as  there  was  no  other 
testimony  than  that  of  Dr.  Staples  as  to  the  cause  of  death,  his 
opinion  must  prevail,  without  regard  to  the  testimony  introduced 
for  the  purpo.se  of  impeachment.  The  instruction  given  by  the 
Court  contained  tlie  law  as  to  the  competency  of  opinion  of  the 
doctor,  and  very  properly  left  the  weight  of  this  opinion  to  be  deter- 
mined by  the  jur^'. 

V.  It  Is  claimed  that  the  Court  erred  in  giving  the  lollo\vin«i 
instruction:  "The  defendant  avers  that  there  were  certain  untrue 
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and  fraudulent  statements  contained  in  the  application  by  James 
A.  Miller— insists  that  only  his  statements  in  regard  to  his  health 
and  habits,  should  be  inquired  into.  But  as  the  contract  was  based 
upon  the  statements  of  the  insured's  physician  and  friend, 
as  well  as  his  own,  the  statements  of  all  three  should  be  considered 
in  determining  the  question  of  fraud."  This  instruction  is  proper. 
The  answers  of  the  physician  and  friend  constituted  as  much  a  part 
of  the  proceedings  asj  those  of  Miller,  and  were  equally  entitled  to 
the  consideration  of  tlie  jury. 

VI.  The  giving  of  the  following  instruction  is  assigned  as 
error:  **If  an  insurance  company  issue  a  policy  upon  a  risk 
greater  than  an  ordinary  one,  with  a  full  knowledge  of  all  the 
facts,  it  cannot  escape  the  binding  obligation  of  its  contract  by 
pleading  such  fact,  for  this  would  simply  be  allowing  insurers  to 
commit  a  deliberate  fraud  upon  the  insured."  The  correctness  of 
this  instruction  as  an  abstract  proposition  is  conceded.  It  is  said, 
however,  that  it  assumes  that  the  jury  would  bejustilied  in  linding 
from  the  evidence,  that  the  company  had  full  knowledge  that  the 
risk  was  greater  than  an  ordinary  one.  "NVe  have  before  seen  that 
the  company  is  aftected  by  the  knowledge  of  Its  agent,  acquired 
when  actually  engaged  in  j)rocuring  the  application  for  the  policy. 
The  defendant,  however,  insists  that  there  is  notliing  in  the  record 
which  shows  that  either  Case  or  Thornton,  had  knowledge  that 
Miller's  habits  had  been  intemperate.  We  think  that  the  testimony 
of  Rogers  as  set  forth  in  the  statement  of  this  case  tends  to  estab- 
lish this  fact,  and  that  the  question  of  this  knowledge  was  pro- 
perly submitted  to  the  jury. 

VII.  It  is  claimed  that  the  Court  erred  in  instructing  the  jury 
as  follows:  *'If  you  find  that  Miller's  death  was  produced  by  other 
causes,  then  you  should  tlnd  for  the  plaintifTon  this  branch  of  the 
case."  **  The  policy  must  be  construed  strictly  against  the  defend- 
ant, and  if  you  find  that  Miller's  death  was  only  contributed  to  by 
the  intemperate  use  of  liquors,  then  you  must  find  for  the  plaintiff 
on  this  branch  of  the  case."  "In  order  to  avoid  the  policy  the 
defendant  must  satisfy  you,  by  a  preponderance  of  evidence,  that 
the  sole  or  paramount  cause  of  Miller's  death  was  caused  by  the 
intemperate  use  of  intoxicating  liquors."  The  defendant  claims 
that  •'  If  intemperance  shortens  life,  it  is  a  cause  of  death  within 
the  meaning  of  the  policy,"  and  that  the  policy  is  thereby  avoided. 
It  rarely,  if  ever,  happens  that  the  intemperate  use  of  intoxica- 
ting drinks  is  indulged  in  for  a  considerable  period,  without,  to 
some  extent,  shortening  life.  The  consequences  of  the  construction 
contended  for  by  the  defendant  would,  therefore,  be  that  an  insur- 
ance company  which  had  assured  the  life  of  one  known  to  l)e  in- 
temperate, and  which  had  charged  a  higher  rate  of  insurance  in 
conse<iuence  of  such  fact,  could  exonerate  itself  from  liability,  upon 
the  policy,  by  showing  tlint  the  life  of  the  assured  had  been  short- 
ened by  intemperance.  A  sound  i)rinciple  does  not  lead  to  conse- 
fjuences  so    unjust  and  unreasonable.     A  proximate  cause  of  an 
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effect  is  that  which  imtnediately  i>recodH  and  produces  it  as 
distinguished  from  the  remote  mediate  or  predisposing  cause. 
When  several  causes  contribute  to  death,  as  a  result,  it  may  be 
externally  different  to  determine  which  was  the  remote  and  which 
was  the  immediate  cause;  yet  this  difficulty  does  not  change  the 
(iact  the  death  is  to  be  attributed  to  the  proximate  and  not  the 
mediate  cause.  Nor  is  the  difficulty  in  questions  of  this  kind  any 
greater  than  that  which  arises  in  questions  of  negligence, 
contributory  negligence,  and  many  others  which  are  constantly 
the  subject  of  judicial  investigation.  That  the  policy  is  to  be 
construed  strictly  against  the  company,  see  Gather  vs,  Springfield 
Fire  Ins.  Co.,  1  Sumner,  C.  C,  434 ;  Wilson  r>f.  Conway  Fire  Ins. 
Co.,  4  R.  I.,  142. 

The  instruction  given,  we  think,  correctly  reflected  the  law. 

VIII.  The  deposition  of  the  plaintiff  was  introduced  as  fol- 
lows :  **  Two  days  before  my  husband  died,  and  when  Dr.  Staples 
was  first  called,  he  stated  that  my  husband  had  a  severe  attack  of 
congestion  of  tlie  lungs:  on  the  day  following  he  repeated  this 
same  language,  and  stated  that  I  need  not  be  alarmed  if  my  hus- 
band was  delirious,  as  congestion  of  the  brain  usually  accompanied 
congestion  of  the  lungs,  and  continued  to  remark  that  my  husband 
had  done  work  enough  to  kill  any  ordinary  man,  or  perhaps  two 
men,  and  that  he  had  no  doubt  injured  himself  by  leaning  against 
the  desk." 

The  attention  of  Dr.  Staples  was  directed,  upon  the  cross-ex- 
amination, to  this  conversation,  and  he  stated  that  he  thought  he 
did  not  make  the  statements  above  detailed.  The  deposition  was 
introduced  for  the  purpose  of  impeachment. 

It  is  claimed  that  the  statements  were  mere  matters  of  opinion, 
and  that  with  respect  to  them  the  witness  cannot  be  impeached. 
The  witness,  as  an  expert,  testified  to  matters  of  opinion,  and  may 
be  impeache<l  by  showing  tliat,  upon  a  former  occasion,  he  had 
expressed  a  different  opinion.  Patchin  vs.  Astor  Mutual  Ins.  Co., 
13  Kernan,  268;  Sanderson  vs.  Nashua,  44  N.  II.,  41)2. 

IX.  Some  objections  were  made,  upon  the  trial,  to  the  intro- 
duction of  testimony,  which  may  be  briefiy  considered. 

The  evidence  tending  to  show  that  Case  and  Thornton  had 
knowledge  that  MilleWs  previous  habits  had  been  intemperate, 
was  proper  for  the  reasons  already  considered.  The  evidence 
showing  that  the  certificate  of  Ilogers  and  Sprague  were  incom- 
plete when  delivered  to  the  agents,  was  competent  for  the  same  rea- 
sons. The  receipt  for  premium  signed  by  Thornton  as  "General 
Agent"  constituted  a  link  in  the  chain  of  testimony  tending  to 
to  show  the  extent  of  Thornton's  authority,  and,  althoiigli  alone  it 
would  not  establish  the  extent  of  his  agency,  yet  as  hearing  upon 
that  question,  it  was  properly  admitted,  and  even  if  erroneously 
admitted,  it  was,  under  the  views  herein  expressed,  error  without 
prejudice. 
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X.  Tlie  errors  cousideretl,  embrace  substantially  all  those  iusist* 
ted  upon  in  the  agreement,  us  the  cause  must  be  reversed  for  the 
error  already  noticed  it  is  not  necessary  to  consider  whether  the 
verdict  is  sustained  by  sulflcient  testimony.  For  the  error  of  the 
Court,  in  submitting  to  the  jury  the  materiality  of  the  misstate- 
ments alleged  to  exist  in  the  answers  of  Miller,  the  judgment  is 
reversed. 


SrPRE^fE  COURT  OF  MISSOURI, 

MAKCII  TERM,    1871. 

Ap})f  al  frohi  St.  LouU  Circuit  Court. 
THE  CHARTER  OAK  LIFE  INS.  (^O.,  7iVn7/^  . 

MATILDA  RRANT,  yli>2>V.^  ^ 

Hitchcock  &  Lubke  /or  licsp.  Bland  it  TlHUiiton  fur  Jfurok  d- 
Stagg,    Napton  &  Clark  for  AjypU. 

Wagner,  .1. 

This  was  a  proceeding  in  the  nature  of  a  bill  of  interpleader 
brought  up  by  the  plaintiflT against  Matilda  Brant,  widow  of  Henry 
B.  Brant,  deceased,  and  Hurck  and  Htagg,  praying  to  be  allowe<l 
to  pay  into  court  the  proceeds  of  a  certain  policy  of  insurance  on 
the  life  of  Henry  B.  Brant,  deceased,  and  asking  that  the  defen- 
dants be  required  to  interplead  in  order  to  have  a  determination  of 
their  respective  rights.  The  court  below  adjudged  that  Hurck  as 
trustee  of  Stagg  was  entitled  to  the  money,  and  from  that  <lecision 
Mrs.  Brant  appealed.  The  policy  was  issued  for  live  thousand  dol- 
lars, payable  to  the  sole  and  separate  use  of  Mrs.  Brant,  after  the 
the  death  of  her  husband.  The  annual  premium  was  three  hun- 
dred and  forty-three  dollars  and  ten  cents,  and  the  demurrer  admits 
that  the  premium  was  paid  by  Jirant.  lirant  in  his  lifetime  bor- 
rowed money  of  Stagg  and  assigned  the  policy  as  collateral  security. 
Mrs.  Brant  joining  with  him  in  the  assignment,  and  he  having 
died  without  making  payment,  the  question  now  is  whether  the 
assignment  concludes  or  bars  Mrs.  lirant  from  recovering  the  pro- 
ceeds of  the  policy.  With  respect  to  reversionary  choses  in  action 
and  other  reversionary  equitable  interests  of  the  wife,  in  personal 
chattels,  the  doctrine  has  been  for  a  long  time  well  settled  an<l  in  a 
manner  most  favorable  to  her  rights,  for  no  assignment  by  the  hus- 
band, evcji  with  her  consent  and  joining  in  the  assignment,  will 
exclude  her  right  of  survivorship  in  such  cases.     The  assignment 

*  LUrision  HomhTtHl  March  27,  IsTl. 
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is  not,  and  cannot,  from  the  nature  of  the  thing,  amount  to  a  reduc- 
tion into  possession  of  such  reversionary  interests ;  and  her  consent 
daring  the  coverture  to  the  assignment  is  not  an  act  obligatory  upon 
her.  (2  Story,  Eq.  Juris,  jj  1413;  Wood  vs.  Simmons,  20  Mo.,  368; 
Craft  V8.  Bolton,  31  Mo.,  355.) 

But  the  question  to  be  considered  is  whether  tliis  case  falls 
within  the  above  mentioned  rule.  If  the  policy  was  a  chose  in  ac- 
tion or  an  equitable  interest  absolutely  belonging  to  the  wife,  within 
the  reasoning  of  the  doctrine  there  could  be  no  doubt ;  but  the  case 
is  peculiar  and  distinguishable.  It  is  an  interest  designed  for  her 
benefit,  but  the  consideration  immediately  moves  from  the  husband 
and  is  dependent  on  his  action. 

The  statute  in  reference  to  married  women  provides  that  it  shall 
be  lawful  for  anj'  married  woman,  by  herself,  and  in  her  name,  or 
in  the  name  of  any  third  person  with  his  assent  as  her  trustee  to 
cause  to  be  insured,  for  her  solo  use,  the  life  of  her  husband  for  any 
definite  period,  or  for  the  term  of  his  natural  life,  and  in  case  of  her 
surviving  her  husband,  the  sum  or  net  amount  of  the  insurance 
becoming  due  and  payable  by  the  terms  of  the  insurance  shall  be 
payable  to  her,  and  for  her  own  use,  free  from  the  claims  of  the 
representatives  of  her  husband,  or  of  any  of  his  creditors ;  but  such 
exemption  shall  not  apply  when  the  amount  of  the  premiums 
annually  paid  shall  exceed  $300.    [2  Wagner  St.  p.  936  ?  15. 

The  eighteenth  section  of  the  same  act  makes  it  apply  to  all 
policies,  whether  the  same  was  effected  by  the  wife  herself  or  her 
husband  for  her  benefit,  either  before  or  after  the  passage  of  the 
law,  and  provides  for  the  inurement  of  the  money  to  the  separate 
use  and  benefit  of  the  wife  and  her  children,  if  any,  independently 
of  her  husband  and  of  his  creditors  and  representatives. 

This  statute  was  copied  from  the  New  York  law  of  1840,  and  the 
construction  which  the  courts  of  that  State  have  given  to  it  will  be 
presently  adverted  to.  A  similar  statute  prevails  in  Wisconsin, 
and  the  Court  there  holds  that  where  a  husband  survives  his  wife, 
having  previously  procured  a  policy  of  insurance  on  his  own  life  for 
her  benefit,  and  himself  paid  the  premiums  thereon,  he  may  dis- 
pose of  it  by  will  or  otherwise.    ( Kernian  va.  Howard,  23  Wis.  108.) 

The  Court  in  it  sreasoning  seems  to  have  no  doubt  about  the 
power  of  the  husband  with  the  consent  of  the  company  to  change 
the  policy,  or  to  assign  it  as  a  means  of  credit  or  security ;  and  that 
inacase  where  he  had  paid  the  premiums  he  would  have  the  ri<<ht 
to  dispose  of  the  policy  in  the  absence  of  the  statute,  and  it  was  not 
beleived  that  the  legislature  intended  to  deprive  him  of  it  by  that 
provision.  In  Eadie  vs.  Slimmon  (20  N.  Y.  9)  it  appears  that  the 
policy  recited  the  payment  by  Mrs.  Eadic  of  the  premium  for  the 
first  year,  and  for  the  like  premium  to  be  paid  in  advance  every 
year  thereafter.  The  company  insured  the  life  of  the  husband  in 
the  sum  of  two  thousand  dollars  for  her  use  and  benefit.  The  hus- 
band and  wife  assigned  the  policy  to  Slimmon  in  payment  of,  or  as 
security  for  an  alleged  indebtedness  of  the  husband.      Slimmon 
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threatened  Eadie  witli  a  criminal  prosecution  for  embezzlement ; 
the  wife  was  wrought  on  through  fear,  and  thrown  into  the  greatest 
agony,  and  the  policy  wap  assigned  througli  apprehension  of  such 
a  prosecution.  After  the  death  of  the  husband,  Slimmon  claime<l 
the  money  on  the  policy,  but  the  Court  held  the  assignment  void, 
having  been  extorted  l)y  force  and  coersion  which  overcame  the 
free  agency  of  the  wife.  This  was  the  principal  reason  upon  which 
the  decision  was  based,  though  Mr.  Justice  Smith  at  the  close  of  his 
opinion  stated  the  policy  was  taken  under  the  act  of  1840;  that  it 
was  the  intent  of  that  statute  to  make  such  policies  a  security  to 
the  family  of  a  married  man  and  a  provision  for  their  use  and  bene- 
tit;  and  that  this  interest  would  be  defeated  if  they  were  held 
assignable  by  the  wife  like  ordinary  choses  in  action  belonging  to 
her  in  her  own  right,  as  her  separate  property. 

Upon  a  motion  for  a  re-hearing  the  Court  adhered  to  its  previous 
opinion,  and  Denio  J.  said  that  the  statutory  provision  was  special 
and  peculiar,  and  l<K)ke<l  to  a  provision  for  a  state  of  widowhood, 
and  for  orphan  children ;  and  that  it  would  be  a  violation  of  the 
spirit  of  the  provision  to  hold  that  a  wife,  insured  under  the  act, 
could  sell  and  traffic  with  her  policy  as  though  it  were  realized  per- 
sonal property,  or  an  ordinary  security  for  money.  lUit  no  doubt 
was  expressed  by  the  Court  on  either  occasion  alumt  tlie  assign- 
ability of  the  policy  had  no  statute  regulations  intervened  to  render 
it  invalid.  It  appears  that  there  never  was  any  serious  doubt  alwut 
a  life  policy  being  assignable,  and  it  has  l>een  observed  that  without 
the  power  to  assign  the  insurance  on  lives  would  l(>se  half  its  use- 
fulness. (Ang.  in  Fire  and  Life  Ins.  §  325  et  se(i.)  At  common  law 
the  insurable  interest  in  the  life  of  another  person,  must  be  a  direct 
and  definite  pecuniary  interest,  and  a  person  has  not  such  an  in- 
terest in  the  life  of  his  wife  or  child  merely  in  the  character  of 
husband  or  parent.  (3  Kent  Com.  10th  cd.,  4S3,  but  see  McKeevs. 
IMifpnix  Ins.  Co.,  28  Mo.  ;i8.S.) 

The  statute,  therefore,  may  be  considered  in  the  light  of  an  en- 
abling act.  It  enables  the  husband  to  efFect  a  i)olicy  of  insnranci* 
on  his  own  life  for  the  benefit  of  his  wife,  \vhi<'b  iji  case  she  survive 
him,  goes  to  her  free  from  his  creditors  and  representatives. 

It  also  makes  it  lawful  for  a  married  w«)nian  herself,  and  for  her 
own  benefit  to  effect  an  insurance  on  the  life  of  her  hu>band,  which 
shall  belong  to  her  and  her  children.  The  statute  was  founded  in 
charity  and  intended  to  subserve  a  bcneficient  object,  and  in  a  case 
falling  within  it  I  should  be  dispose<l  to  give  it  ti\o  most  favorable 
construction  to  carry  out  its  humane  purpose.  But  it  is  expressly 
provided  that  to  secure  the  exemption  or  immunity  on  ])(>licies  in 
favor  of  married  women,  the  amount  of  premium  annually  paid 
shall  not  exceed  three  hundred  dollars.  The  law  did  not  intend 
that  the  husband  should  withdraw  any  greater  amount  from  his 
means  or  his  creditors  to  be  expended  for  such  a  purpose.  As  the 
premium  was  greater  in  this  case  the  policy  is  withdrawn  from  the 
operation  of  the  statutes.  an<l  docs  imi  come  within  tin*  provision 
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granting  it  an  entire  and  absolute  exemption  in  favor  of  the  wife. 
As  a  policy  not  governed  by  the  statutes,  I  entertain  no  doubt  about* 
its  transferability,  and  the  assignment  having  been  voluntarily 
made  by  Mrs.  Brant  and  her  husband  for  a  favorable  consideration, 
with  the  assent  of  the  company,  I  think  it  should  be  held  valid  and 
that  the  judgment  should  be  affirmed. 
Afflnned.    The  other  judges  concur. 


supremp:  (^ourt  of  wrscoNsix. 

NATHAN   N.  MINER,   /^^^pV,        \ 

V8. 

THE  PHCENIX  INS.  CO.,  ApjyU.*   \ 

Dixon,  V.  J. 

The  policy  sued  upon  contained  the  usual  condition  found  in 
such  instruments,  that  **  if  the  property  be  sold  or  transferred,  or 
anychange  take  place  in  title  or  i)ossession,  whether  by  lo^al  process 
or  judicial  decree,  or  voluntary  transfer  or  conveyance,  -^  *  ^ 
then  *  <^  *  this  policy  shall  be  void;  "  and  the  sole  (jues- 
tion  in  this  case  is  whether  the  agent  of  the  company  was  author- 
ized to  waive  and  did  waive  this  condition,  l\y  accepting  tlie  pre- 
minm  and  issuing  and  delivering  the  renewal  receipt  with  knowl- 
edge at  the  time  that  tlie  projicrty  liad  been  sold  and  the  title 
changed. 

The  premium  was  paid  to  and  the  renewal  receipt  made  and  de- 
livered by  George  Bulkley,  at  Elkhoru,  on  the  7th  of  November, 
1867.  Bulkley  subscribed  his  name  thereto  as  agent.  The  complaint 
avers  that  Bulkley  **was  then  said  defendant's  local  agent  at  Elk- 
horn,  aforesaid,  and  was  duly  authorized  to  issue  and  renew  policies 
of  insurance,  and  to  receive  the  premium  therefor  in  behalf  of  the 
defendant."  This  averment  of  the  complaint  is  not  denied  l>y  the 
answer,  and  of  course  stands  admitted. 

The  court  submitted  the  following  question  to  the  jury,  \\\){m 
which  to  find  a  special  verdict,  viz. :  **  Did  Mr.  Bulkley,  the  agent 
of  the  defendent,  when  he  renewed  the  policy  in  question,  Novem- 
ber 7th,  1867,  know  that  the  legal  title  to  the  property  therein 
mentioned  had  passed  from  Riehmon<l  to  the  plaintilV?"  To  this 
special  question  the  jury  answered,  '*yes;"  and  thereupon  the 
court  directed  a  general  verdict  for  the  j^laintilf  f«)r  the  amount  of 
<lamages  proved. 

The  policy  renewed  was  issued  to  one  Eiehniond  as  owner  of 
the  property;   the  loss,  if  any,  payable  to  the  plaintiff  and  one 

•Decision  lienderetl  MaySth,  1»71. 
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Wyliu,  mortgagee?*.  The  renewal  receipt  ran  to  Richmond,  show- 
ing tlie  premium  to  have  been  received  of  him  per  Wylie,  thus 
continuing  tlie  policy  in  the  same  form.  Richmond  insured  a8 
owner,  and  loss  payable  to  the  plaintiff  and  Wylie,  mortgagees. 
Before  the  renewal,  Richmond's  title  had  been  extinguished  by 
foreclosure,  and  the  plaintiff  and  Wylie  had  become  owners.  They 
liad  purchased  at  the  foreclosure  sale  upon  the  mortgages  given  to 
themselves.  After  the  loss  by  lire,  Wylie  assigned  his  interest  in 
the  policy'  to  the  plaintiff  who  sues  alone,  and  is  entitled  to  the 
proceeds.  It  will  be  seen  from  this  statement,  tliat  there  was  a 
verbal  inaccuracy  in  the  question  submitted  to  the  jury.  Instead 
of  submitting  to  them  whether  Bulkley  knew  the  legal  title  of  the 
property  had  passed  from  Richmond  to  the  plaintiff,  the  submission 
should  have  l)een,  whether  he  knew  it  had  passed  from  Richmond 
to  the  plaintiff  and  Wylie.  Tlie  inaccuracy  is,  however,  of  no  im- 
portance, and  is  alluded  to  only  for  the  purpose  of  explanation.  It 
is  very  clear  that  the  jury  could  not  have  misappreliended  the 
(|Ucstion  submitted  or  intended  to  be,  which  was  whether  the  agent 
knew  the  title  had  passed  from  Richmond  to  the  plaintiff  and 
Wylie. 

The  question  thus  submitted  to  the  jury,  very  much  narrowed 
the  issue  presented  by  the  pleadings  and  evidence  before  the  court. 
It  withdrew  entirely  from  the  consideration  of  the  jury  all  that 
part  of  the  case,  and  the  testimony  respecting  the  alleged  state- 
ments and  representations  of  the  agent  made  to  Wylie  at  the  time 
of  renewal  and  when  the  iiremium  was  paid  by  Wylie,  that  the 
change  of  title  made  no  ditVerence,  that  the  policy  as  renewed  was 
as  valid  and  effectual  to  insure  the  interest  of  the  plaintiff  and 
Wylie  as  owuicrs,  as  a  new  policy  would  be,  issued  to  them  in  that 
capacity,  and  that  no  new  policy  was  necessary.  AH  that  part  of 
the  case  was  withdrawn,  and  the  only  question  of  law  which 
remained  and  now  remains,  is  that  above  stated.  It  is  whether  the 
agent  was  authorized  to  waive  and  did  waive  the  condition,  by 
receiving  the  premium  and  executing  and  delivering  the  renewal 
receipt,  knowing  the  change  of  title  which  had  taken  place. 

The  afj:cnt,  as  admitted  by  the  pleadings,  was  authorized  to  issue 
and  renew  ]M)Iicics  of  insurance  and  to  receive  premiums  therefor 
in  behall'  of  the  company  at  Elkhorn.  He , was,  therefore,  the 
general  agent  of  the  company,  authorized  to  represent  it,  make 
contracts  for  insurance  and  transact  its  business  at  that  place, 
according  to  the  general  practice  and  course  of  dealing  of  such 
corporations.  lie  was  authorized  to  make,  and  did  make,  tlie  con- 
tract of  insurance  in  question,  l't»r  it  was  expressly  provided  by  the 
l)olicy  that  it  should**  not  be  valid  unless  countersigned  by  the 
<luly  authorized  agent  of  sai<l  Pha^nix  Insurance  Company,  at 
Elkhorn,  Wis."  The  strong  tendency  and  decided  weight  of  all 
modern  authority  is  that  agents  so  authorized  and  appointed,  may 
waive  any  of  the  written  or  printed  conditions  of  the  policy  and 
bind  the  company  by  such  waiver,  and  that  their  representations 
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or  stateiueuts  made,  or  promiBe,  assurance  or  verbal  consent  given 
to  the  assured  at  the  time  of  issuing  tlie  policy,  or  when  acting 
within  the  scope  of  their  agency  and  with  knowledge  of  the  facts 
constituting  the  breach,  will,  if  confided  in  and  relieii  upon  by  the 
assured,  who  is  himself  innocent  and  makes  no  misrepresentation 
or  mteutionally  conceals  nothing,  amount  ti>  sueli  waiver  and 
estop  the  company  from  taking  advantage  of  the  condition  waived. 
The  eases  in  which  this  doctrine  has  been  held  are  very  numerous. 
In  Viole  vs.  Oermania  Insurance  Compant/^  26  Iowa,  5),  it  was  lield 
that  a  condition  in  a  policy  of  fire  insurance,  that,  if  the  risk  be  in- 
creased by  a  change  of  occupation  or  other  reasons  witliin  tlie  con- 
trol of  the  assured,  without  the  written  consent  of  tlie  insurers, 
*Hhe  policy  shall  be  void,"  might  be  waived  without  writing,  and 
by  any  acts,  declarations  or  course  of  dealing  by  a  local  agent  of  the 
insurers  authorized  as  here  to  issue  and  renew  i)olioies  and  make 
contracts  of  insurance,  and  who,  with  knowledge  of  the  facts  con- 
stituting a  breach  of  the  condition,  recognized  and  treated  the 
policy  as  valid  and  led  the  assured  to  regard  himself  as  protected 
thereby.  In  that  case  the  agent  was  authorized  to  determine 
whether  the  risk  was  increased  and  to  cancel  the  policy  on  account 
thereof,  and  the  waiver  was  after  the  i>olicy  was  is/^ued,  and  not  by 
acts  or  declarations  at  the  time  of  its  issue  or  renewal.  It  was  held 
that  no  new  consideration  was  necessary  to  support  such  waiver. 
At  page  58  the  court  say :  **  It  is  difllcult  to  conceive  of  an  act  in 
the  prosecution  of  the  business  of  insurance,  which  the  officers  ot* 
the  companies  can  do,  that  cannot  he  done  by  tlie  agent." 

In  Franklin  vs.  The  Atlantic  Fire  Insurance  Companiiy  42  Mo., 
4o6,  it  was  held  that  a  condition  in  a  policy,  **if  the  interest  of  the 
assured  in  the  projierty  be  other  than  the  entire,  unconditional 
and  sole  ownership  of  the  property,  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company  and  so  express- 
ed in  the  written  part  of  the  policy,  otherwise  the  policy  would 
l>e  void,"  was  waived  and  the  company  estopped,  where  the  agent, 
before  issuing  the  policy,  or  receiving  the  premium,  and  having 
notice  from  the  assured  that  his  interest  in  the  property  was  not 
entire,  unconditional  and  sole,  and  that  there  were  encumbrances 
upon  it,  failed  to  express  those  facts  In  the  policy  prepared  by  him- 
self, and  delivered  it  to  the  assured,  saying  that  "it  made  no  differ- 
ence; it  was  all  right,"  or  words  to  that  effect,  and  received  the 
premium.  In  that  case  the  doctrine  is  affirmed  that  foreii^n  insur- 
ance companies  are  bound  by  the  acts  of  their  agents,  acting 
within  the  scope  of  their  general  authority,  without  any  ininicdiatc 
knowledge  of  the  transaction  on  the  part  of  the  company. 

In  Columbia  Insurance  Co,  vs.  Cooper,  ^^(S  Pa.  8t.  Jl.,  a.'il,  the 
assured  innocently  represented  that  there  were  no  iiicuinbrances 
upon  the  property,  which  was  machinery  in  a  mill,  but  stated  the 
facts  that  there  were  judgments  on  the  land,  which  he  did  not 
think  were  liens  on  the  personal  property,  and  in  which  the  agent 
concurred  and  returned  to  the  company  the  application  with  the 


Digitized  by 


Google 


44  Report  of  Decisions,  [Sept. 

answer  that  there  were  no  ineumbranees,  but  that  the  premises 
were  leased.  The  court  observed  wliether  a  particular  piece  of  real 
estate  is  subject  to  the  lien  of  judgments,  and  whether  chattels  are 
so  connected  with  that  real  estate  as  to  he  part  of  the  freehold, 
were  questions  which  the  assured  did  not  j^rofess  to  be  able  to 
answer,  and  which,  if  the  company  wanted  answered,  they  should 
have  sent  a  competent  agent  to  investigate.  They  furthermore 
said  that  tlie  assured  **  was  not  responsible  for  the  blunders  of  the 
agent.  If  the  agent  returned  that  there  were  no  incumbrances, 
when  he  had  been  informed  there  were  judgments  and  a  lease,  he 
may  have  violated  the  *  conditions ; '  but  no  company  has  a  right  to 
select  and  send  out  agents  to  solicit  patronage  and  business  for  its 
V)eneflt,  and  then  to  saddle  their  blunders  upon  its  customers." 

And  equally  strong  and  decisive  is  the  language  of  the  court  in 
^V.  E.  Fire  and  Marine  Insurance  Co,  r,9.  Schcitler^  38  Ills.,  160, 
where  it  was  held  that  an  agent,  having  power  to  receive  premiums, 
would  be  presumed  to  have  authority  to  give  permission  to  the 
holder  of  a  policy  to  remove  the  property  insured  to  another  locality, 
and  having  indorsed  the  consent  in  writing  on  the  policy,  for  an 
enlianced  premium,  for  the  removal,  the  company  was  bound  by  it. 

And  so  in  Peoria  Marine  and  Fire  Insurance.  Co.  vs.  IFall^  VI 
Mich.,  202,  where  by  a  fire  policy  it  was  provided  that  tlie  keeping 
of  gunpowder  "without  written  j)ermission  in  the  policy"  should 
render  it  void,  it  was  held  that  the  agent  taking  the  insurance 
might  waive  it  without  writing,  and  whether  permission  to  keep  it 
was  indorsed,  or  intended  or  neglected  to  be  indorsed,  or  not. 

And  the  power  of  these  agents  and  the  extent  to  which  they 
represent  and  may  bind  the  companies  is  further  shown  by  those 
cases,  in  which  it  has  been  determined  that  the  conipany  cannot 
avail  itself  of  any  misstatement  or  omission  in  the  application,  con- 
stituting a  warranty  on  the  part  of  the  assured,  where  such  appli- 
cation is  prepared  by  the  agent  with  knowledge  of  the  facts,  or  he 
is  intrusted  by  the  assured  to  make  the  application,  and  that  this 
is  so  even  tliongh  the  by-laws  of  the  company  made  known  to  tlie 
assured,  i)rovitle  that  the  person  taking  the  survey  and  preparing 
the  application  shall  be  the  agent  of  the  applicant.  Clark  m.  Union 
^[utual  Insurance  ('(►.,  40  X.  11.,  .S:>;);  Marters  vs.  Madison  County 
]N[utual  Insurance  Co.,  11  J5arh.,  nj4 ;  Kowley  v.<.  The  Empire  In- 
surance Co.,  :U)  N.  v.,  ooO;  rrotectlon  Insurance  Co.,  ?x.  Ilarmer,  '^ 
Ohio  8t.,  4.-)i>;  l^eal  r.s\  The  Park  Tire  Insurance  Co.,  10  AVis.,  241 ; 
Hough  r,s'.  City  Fire  Insurance  Co.,  20  Conn.,  Id;  Kelley  r.<.  Troy 
I'^ire  Insurance  Co.,  o  AVis.,  2''>s,  2<i{);  IFoward  Fire  Insurance  Co., 
rx.  Bruner,  2o  Pa.  St.,  oO ;  Ames  rs.  X.  V.  Cnion  Insurance  ('(►.,  14 
X.  Y.,  2o.'>;  riumb  ?\s-.  Cataraugus  Insurance  Co.,  IS  X.  V.,  392; 
May  vs.  liuckeye  Mutual  Insurance  Co.,  2")  AVis.,  2ril.  in  such 
cases  the  ne^dect  or  mistakes  of  the  agent  are  the  nc^^lect  or  mis- 
takes of  the  company  itself. 

And  the  authority  of  a  general  agent  is  still  further  illustrate*! 
by  those  cases  adjudging  the  receipt  of  premium  upon  a  policy  by 
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the  agent  after  forfeiture  or  breach  of  condition  and  with  l^now- 
ledge  thereof,  Js  a  waiver,  ( Wing  v«.  Harvey,  27  Eng.  Law  and  Eq. 
R.,  140;  North  Berwick  Co.,  i'«.  New  England  Fire  and  Marine 
Insurance  Co.,  52  Maine,  330);  or  the  doing  of  any  other  act  by  tlie 
agent  recognizing  the  policy  as  still  in  force  and  valid,  (Keeler  vs. 
Niagara  Fire  Insurance  Co.,  16  Wis.,  623) ;  or  that  the  agent  may 
waive  the  printed  condition  that  no  policy  shall  be  considered 
binding  until  the  premium  is  paid  and  given  a  credit,  ( Borhen 
r«.  Williamsburg  Insurance  Co.,  35  N.  Y.,  131 ;  Sheldon  r«.  The 
Atlantic  Fire  and  Marine  Insurance  Co.,  20  N.  Y.,  4G0;  Gait  V8. 
National  Protection  Insurance  Co.,  25  Barb.,  189;)  or  that  he 
may  bind  the  company  by  a  parol  agreement  to  renew ;  although 
the  policy  and  the  certificates  of  renewal  declare  that  they  shall 
not  be  valid  until  countersigned  by  the  agent,  and  that  it-makes 
no  difference  that  at  the  time  of  such  agreement  to  renew  the 
period  for  which  the  policy  was  issued  had  expired,  (  Post  vs,  -^tna 
Insurance  Co.,  43  Barb.,  357; )  or  that  he  may  waive  notice  of  ad- 
ditional insurance  where  the  policy  requires  that  the  assured  shall 
give  notice  thereof  to  the  company  and  have  the  same  indorsed  on 
the  policy,  or  otherwise  acknowledged  by  the  company  In  writing, 
(Warner  t'«.  Peoria  Marine  and  Fire  Insurance  Co.,  14  Wis.,  318;) 
or  that  he  may  bind  the  company  by  new  claunes  or  conditions 
inserted  by  him  before  issuing  the  policy,  (Gloucester  Manufactur- 
ing Co.  vs.  Howard  Fire  Insurance  Co.,  5  Gra^',  497.) 

To  the  authorities  thus  referred  to,  many  others  (liU'ering  in  facts 
but  not  in  principle,  might  be  added,  but  It  beconios  tedious  and 
unnecessary.  Enough  have  been  citeil  to  show  tliat  it  was  conii)c- 
tent  for  the  agent  in  this  case,  to  waive  the  condition  that  any 
change  in  title  or  possession  shall  render  the  policy  void,  and  it 
only  remains  to  be  determined  whether  he  did  so  waive  it  by 
receiving  the  premium  and  giving  the  renewal  receipt  knowing 
that  such  change  had  taken  place. 

The  case  of  Peoria  Marine  and  Fire  Insurance  Co.  rs.  JIall,  V2 
Mich.,  214,  broadly  asserts  the  doctrine  that  mere  knowledge  by  the 
agent  issuing  the  policy  or  renewing  it,  and  receiving  the  premium, 
of  facts  constituting  a  breach  of  any  of  its  conditions,  is  a  wavii  r 
by  him  and  by  the  company  of  the  condition  so  known  to  he  broken . 
It  is  put  upon  the  ground,  that  notice  to  the  agent  is  notice  to  tlie 
principal,  and  that  whatever  the  agent  knows  the  company  must 
be  regarded  as  knowing,  and  that  as  it  would  be  a  gross  fraud  f(»r 
the  company,  knowingly  to  receive  the  premium  for  issuing  n 
policy  on  which  they  did  not  intend  to  be  liable,  and  which  they 
intended  to  treat  as  void  In  case  of  loss,  so  it  is  equally  a  fraud,  and 
their  fraud,  for  the  agent  to  do  so,  for  his  knowledge  was  their 
knowledge,  and  his  acts  their  acts  for  all  the  purposes  of  the  trans- 
action. And  the  same  doctrine  is  fully  sustained  by  the  following 
eases:  Campbell  vs.  The  Merchants  and  Farmers*  Marine  and  Fire 
Insurance  Co.,  37  N.  H.,  35;  Marshall  vs.  Columbia  :Mutual  Fire 
Insurance  Co.,  7  Foster,  157;   Martin  vs.  Madison  County  Mutual 
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Insurance  Co.,  U  Barb.,  024.  In  37  N.  Y.,  48,  it  Is  said  that  tlie  ap- 
plicant, unused  to  business  and  ignorant  of  wliat  is  necessary  to  be 
done,  trusts  to  the  slcill,  Itnowledge  and  judgment  of  tlie  agent,  and 
puts  full  confidence  in  and  relies  upon  him  to  see  that  the  business 
is  correctly  done,  and  that,  if  he  acts  honestly  and  in  good  faith,  the 
company  ought  to  be  cliarged  with  a  knowledge  of  all  the  facts  that 
are  Icnown  to  the  agent,  tliat  it  would  be  unjust  to  the  insured,  after 
lie  has  made  the  application,  paid  the  premium  demanded  and  the 
expenses  of  the  policy,  to  permit  the  company,  upon  the  destruc- 
tion of  the  property,  to  say  that  they  will  not  make  good  the  loss, 
because  their  agent,  whom  they  have  authorized  to  act  for  them, 
has  failed  in  the  performance  of  his  duty.  That  the  agent  knows 
the  requirements  of  the  company  and  the  insured  does  not,  and  if 
the  application  or  policy  be  defective,  upon  a  point  well  known  to 
the  agent,  the  company,  and  not  the  insured,  should  be  the  suf- 
ferers. 

We  are  well  satisfied  of  the  soundness  of  these  decisions  ainl 
of  the  reasons  "wliich  are  given  for  them,  and  must  therefore  hold, 
that  the  condition  in  question  was  waived  when  the  agent  accepted 
the  premium  and  issued  the  renewal  receipt,  knowing  the  change 
of  title  which  had  been  made,  and  that  as  such  change  did  not 
affect  tlie  insurable  interest  of  the  parties  for  whose  benefit  the 
policy  was  issued,  and  who  paid  the  premium,  the  recovery  in  thi.'< 
action  must  be  alfirmed. 

Judgment  afllrmed. 


COURT  OF  APPEALS  OV  iS'EW  YORK. 

(iKO.  NORTHROP,  Adm'k,  AppU,  \ 

Afft. 
THE  R.\IIAVAV  AS8rRAX(\K  (X).,  licspt.'^  ^ 

(Jkovek,  .1. 

it  inuist  be  ooiK-eilt'tl  iliut  the  injury  received  hy  the  i)laintift"s 
intestate  docs  not  come  within  the  strict  literal  words  of  the  con- 
tract of  assurance.  Ry  that  contract  the  respondent  agreed  to  pay 
the  legal  representatives  of  the  intestate,  in  the  event  of  her  death 
from  personal  injury,  ensuing  in  three  months  from  the  happening 
thereof,  when  caused  by  any  accident  while  traveling  by  public  or 
private  conveyances  i)rovidcd  lor  the  transportation  of  travelers, 
tfcc.  The  intestate  was  not  actually  traveling  np<»n  any  i»ublic  or 
private  conveyance  provided  lor  the  transportation  of  i)assenger.>, 
at  the  time  of  rceeiving  the  injury  which  caused  her  death.     It  ap- 
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pears  from  the  facts  agreed  upon  by  the  parties,  that  the  intestate 
prior  to  such  time  had  undertaken  to  go  a  journey  from  Steuben  U) 
Madison  county;  that  the  mode  adopted  for  making  the  Journey 
was,  by  rail  from  Steuben  to  Watkins  in  Schuyler  county,  tlienoe 
by  steamer  to  Geneva,  thence  by  rail  to  Madison;  that  the  in- 
testate, in  the  prosecution  of  such  journey,  had  arrived  at  Geneva, 
on  board  the  steamer,  and,  as  usual,  was  passing  on  foot  from  tlie 
steamboat  landing  to  the  railway  station,  to  go  on  l)oard  of  the  curs 
for  the  remainder  of  her  journey,  and,  while  so  passing  from  tlie 
landing  to  the  station,  a  distance  of  about  seventy  rods,  she  slipped 
and  fell,  thereby  receiving  an  injury  which  caused  her  death  about 
four  days  thereafter.  It  further  appears  that  upon  the  arrival  of 
the  boat  at  Geneva,  there  were  usually  hacks  at  the  landing  seek- 
ing passengers  for  any  part  of  the  village,  or  the  railroad  station ; 
but  that  a  large  majority,  going  to  the  railroad  station,  went  there 
on  foot. 

The  question  for  determination  Is,  whether  iit  the  time  of 
receiving  the  injury  tlie  plaintiff  was,  within  the  meaning  of  the 
policy,  traveling  by  a  public  or  private  conveyance.  The  policy 
must  be  construed  so  as  to  carry  into  eflect  the  intention  of  the 
parties,  so  far  as  such  intention  can  be  determined  from  the  lan- 
guage used,  construed  in  the  light  of  well  known  extrinsic  facts, 
which  must  be  presumed  to  have  been  known  to  the  contractin^u: 
parties  at  the  time  of  making  the  contract,  and  in  reference  to 
which  it  was  entered  into.  One  fact  of  tliis  character,  very  im- 
portant in  the  present  case,  is,  that  of  the  frequent  changes 
required  from  one  train  of  cars  to  another  at  intermediate  stations 
upon  the  same  journey. 

Those  passing  from  Buffalo  or  the  FalJs  to  New  York,  hy  the 
X.  Y.  Central,  or  from  the  former  or  Dunkirk  to  tlie  same,  l)y  the 
Erie,  cannot  he  unaware  of  this  fact.  Can  it  he  said  that  a  passen- 
ger is  not  traveling,  within  the  meaning  of  this  contract,  hy  public 
conveyance  while  passing  from  one  train,  to  go  on  board  of  another, 
in  the  actual  prosecution  of  his  journey ;  or,  for  further  illustration, 
can  this  be  said  of  a  passenger  from  New  York  to  Dunkirk,  by  tin- 
Erie,  while  going  from  the  Ferry  boat  at  Jersey  City  to  got  on 
l)oard  of  the  train  at  that  place?  I  think  that  such  passenger,  witlfin 
the  meaning  of  this  contract,  and  also  witliin  the  fair  eonstructiou 
of  the  language,  is  a  traveler  by  public  conveyance  all  the  way 
from  New  York  to  Dunkirk,  although  he  may  walk  as  liort  dis- 
tance from  the  Ferry  boat  to  the  train  at  Jersey  City,  or  from  one 
train  to  another,  where  such  changes  are  made  at  intermediate 
stations. 

An  injury  received  while  so  necessarily  walking  in  the  actual 
prosecution  of  the  journey,  is  received  while  traveling  by  i)uhlic 
conveyance,  within  the  meaning  of  the  policy,  as  such  walking  is 
the  actual  and  necessary  accompaniment  of  such  travel. 

There  is  no  difference  in  principle  between  a  passenger  walkinjir 
and  the  intestate  in  the  present  case.    The  presumjUion  is,  that 
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the  railroad  trains  and  the  steamer  run  in  connection,  tlie  same  as 
the  Ferry  boat  from  New  York  to  Jersey  City  with  the  Erie  trains, 
and  that  by  means  of  this  connection  the  journey  of  the  intestate 
was  designed  to  be  continuously  prosecuted,  and  it  surely  can  make 
no  difference  in  principle  that  the  space  to  be  wall^ed  over.  Ingoing 
from  one  conveyance  to  another,  is  a  few  steps  more  or  less.  Nor 
does  it  affect  the  question  that  the  intestate  miglit  have  procured  a 
hack  to  carry  her,  had  she  so  have  cliosen.  Slie  pursued  the  same 
course  that  the  great  majority  of  passengers  did.  This  she  had  the 
right  to  do  under  the  contract.  Theobald  agH  Railway  Passengers* 
Assurance  Co.,  26  Eng.  Laws  and  Equity,  432,  sustains  this  view. 
In  that  case  the  assurance  was  against  railway  accident,  whilst 
traveling  in  any  close  carriage  or  any  line  of  railway  in  Great 
Britain,  &c.  This  was  held  to  include  an  injury  received  from 
slipping  on  the  step  of  the  car,  while  standing  at  the  station,  in 
getting  out.  It  follows  that  the  judgment  appealed  from,  must  be 
reversed  and  a  judgment  of  $5,000,  with  interest  thereon  from  the 
time  the  loss  became  payable,  rendered  in  favor  of  the  appellant, 
against  the  respondent,  together  with  costs  in  this  and  in  the 
iSupreme  Court. 

Church,  Ch.  J.,  Peckhani  &  Rapallo,  J.  J.,  concur  with  G rover, 
.T.    Folger  does  not  sit.    Allen,  .T.,  not  voting. 

.Tudgment  reversed. 


(JOUKT  OF  APPEALS  OF  NEW  YOKK. 


LUCIUS  BRADLEY,  Ex'k,  <fcc.,  App'i, 
vs. 
THE  MUTUAL  BENEFIT  LIFE  INS.  CX).,  liVspU:*  ) 


Grovek,  .1.  ,  J-  i 

The  (U'iitli  oi  IMatlicw  J.  dull",  whoso  life  was  insured  by  the 
l>olicy  in  suit,  having  been  proved,  the  question  arose  whether  his 
<leath  occurred  under  circumstances  bringing  the  case  within  the 
proviso,  making  the  policy  void  in  case  the  death  happened  under 
the  circumstances  specified  therein.  The  proviso  declares  the  policy 
shall  be  null  and  void  in  rase  the  said  Mathew  J.  ClulF  shall  die. 
among  other  causes,  by  his  own  hand,  or  in  consequence  of  a  duel, 
or  by  reason  of  intemperance  from  the  use  of  intoxicating  liquors, 
or  by  the  hands  of  justice,  or  in  the  known  violation  of  any  law  of 
these  States,  or  of  the  United  States,  or  of  the  said  rrovinces,  or  of 
any  other  country  wbich  he  may  be  jjcrmitteci  under  this  policy  to 
visit  or  reside  in.    The  counsel  lor  the  appellant  has  aldy  discusse<l 
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the  meaning  of  the  word  "  in,"  as  showing  the  construction  to  be 
given  to  the  phrase :  "  known  violation  of  any  law  of  these  States," 
Ac.,  and  has  shown  that  the  word  may  express  various  relations, 
those  of  time,  place,  and  condition  being  the  most  common ;  but  that 
sometimes  it  may  express  the  relation  of  cause  and  efiect.  This 
shows,  not  that  the  relation  expressed  is  shown  by  this  particular 
word,  but  rather  by  the  other  words  of  the  sentence  in  which  it 
occurs.  It  is  insisted  by  the  counsel  for  the  appellant  that  iu  order 
to  bring  the  case  within  that  part  of  the  proviso,  the  death  must 
occur,  or  the  cause  thereof  happen,  while  the  assured  is  engaged  in 
the  known  violation  of  the  criminal  law  of  the  State,  and  that  the 
proviso  does  not  include  the  known  violation  of  a  law  for  the  pro- 
tection of  the  civil  rights  of  parties,  the  only  sanction  of  which  is 
a  civil  action  for  redress. 

This  was  so  held  by  the  Supreme  Court  of  Massachusetts,  in 
Clnff  against  the  present  defendant,  13th  Allen,  308,  which  wus  an 
action  upon  another  policy,  issued  by  the  defendant,  containing  a 
proviso,  similar  in  all  respects  to  that  in  the  policy  now  in  suit. 
That  conclusion  was  arrived  at  by  the  learned  court  by  an  appli- 
cation of  the  maxim  **  noecitur  a  aociis.^^  How  this  maxim  can  apply 
to  the  present  case,  or  if  applied,  how  the  conclusion  deduced  b^' 
the  court  therefrom  follows,  I  am  unable  to  perceive.  Among  the 
associates  is  that  of  the  death  happening  by  reason  of  intemperance 
from  the  use  of  intoxicating  liquors.  It  is  obvious  that  if  the  death 
happened  from  this  cause,  the  case  would  come  within  tlie  proviso, 
whether  such  use  of  intoxicating  liquors  was  prohibited  by  the 
criminal  law  of  the  State  where  it  occurred,  or  not. 

Applying  the  maxim  to  this,  it  might  with  equal  propriety  be 
argued  that  it  was  not  the  criminal  law  that  was  had  in  view  by 
the  parties,  as  that  it  was  such  law,  because  death  by  the  hands  of 
Justice  is  also  included  in  the  same  proviso.  To  arrive  at  the  inten- 
tion of  the  parties  to  the  contract,  we  must  consider  the  subject 
matter  in  reference  to  which  the  language  was  used.  That  was  tJie 
risk  to  be  incurred  by  the  defendant  in  insuring  the  life  of  Cluff. 
From  the  policy  it  appears  that  the  defendant  was  willing  to 
assume  aU  the  general  risks  to  be  incurred  by  such  assurance  to  the 
extent  of  the  amount  insured.  From  the  proviso  it  appears  that 
the  defendant  was  unwilling  to  incur,  and  therefore  refused  to 
assume  the  additional  risk  to  his  life  incurred  while  the  assured 
was  engaged  in  the  prohibited  acts  specified  in  the  proviso,  and 
therefore  carefully  provided  that  it  should  not  be  liable  in  case  of 
death  while  engaged  in  the  prohibited  acts.  Keeping  these  con- 
siderations in  view,  there  will  be  but  little  difficulty  in  arriving  at 
the  intention  of  the  parties,  and  consequently  at  the  correct  con- 
struction of  the  proviso.  It  is  obvious  that  the  violation  of  law  in 
which  the  assured  is  engaged,  whether  such  law  be  criminal  or 
civil,  must  have  some  connection  with  the  death  as  cause  and 
effect;  not  necessarily  the  immediate  cause,  it  is  sufficient  if  it  puts 
in  operation  that  cause.  To  illustrate :  the  sale  of  lottery  tickets  is 
4— Vol.  I,  No.  1. 


Digitized  by 


Google 


oO  Report  of  Decisions.  [Sept. 

prohibited  by  the  criminal  law  of  New  York.  No  one  would  con- 
tend, that  had  the  assured  died  in  the  State  of  New  York,  from 
heart  disease,  while  engaged  in  selling  lottery  tickets,  the  case 
would  have  come  within  the  proviso.  It  might  have  been  within 
the  strict  letter,  but  not  at  all  within  the  intention  of  the  parties, 
for  the  reason  that  the  violation  of  law,  although  criminal,  had  no 
possible  connection  with  the  death,  and  in  no  possible  way  increas- 
ed the  risk.  Again,  the  criminal  law  of  New  York  prohibits  profane 
cursing  and  swearing;  suppose  the  death  happened  from  some 
accident  while  the  insured  was  violating  this  law,  would  this  bring 
the  case  within  the  proviso?  Clearly  not,  for  the  reasons  above 
stated.  Again,  suppose  the  death  occurred  from  injury  received 
while  the  assured  was  attempting  to  obtain  by  force  the  possession 
of  a  chattel  of  which  another  was  in  peaceable  possession,  the  title 
to  which  was  claimed  by  both,  but  which  was  really  in  the  assured ; 
the  case  would  come  within  the  proviso,  for  the  reason  that  the  risk 
was  increased,  and  the  death  caused  by  the  violation  of  law  by  the 
assured,  although  such  law  was  the  civil,  only  the  deceased  having 
committed  no  breach  of  the  peace  9r  any  indictable  offence.  The 
Massachusetts  court  held  in  the  same  case,  when  again  before  it, 
99tli  Mass.,  318,  that  the  case  would  have  come  within  the  proviso, 
had  .the  assured,  at  the  time  of  being  shot,  in  furtherance  of  his 
attempt  to  get  the  horses  from  Cox,  been  committing  an  assault 
and  battery  upon  him.  The  court,  I  think,  must  have  overlooked 
the  fact  that  the  violation  of  law,  in  which  the  assured  was  engaged, 
was  eminently  calculated  to  cause  violence,  dangerous  to  his  life,  to 
be  inflicted  upon  him,  and  that  the  very  object  of  the  proviso  was 
to  exonerate  the  defendant  from  liability,  should  death  occur  from 
this  voluntary  increase  of  risk.  It  follows  that  where  the  death 
occurs  during  the  known  violation  of  law  by  the  assured,  where 
such  violation  imminently  tends  to  violence  dangerous  to  his  life, 
tlie  case  comes  within  the  proviso. 

It  requires  but  a  bare  statement  of  the  facts,  as  to  which  there  . 
was  no  conflict  in  the  evidence,  to  show  that  Cluff*  was  engaged  in 
such  known  violation  of  law  at  the  time  he  received  the  fatal  shot, 
causing  his  death  in  a  few  moments.  He  went  from  Massachusetts 
to  Louisiana,  early  in  the  Winter  of  1863-4,  and  in  January  or  Feb- 
ruary of  that  year,  leased  a  plantation  within  the  lines  occupied 
by  the  Federal  troops,  of  which  one  Cox  was  in  possession,  but  by 
what  title  did  not  distinctly  appear.  Cox  and  his  family  resided  in 
a  house  upon  the  plantation,  and  his  stock  even  kept  ui>on  the 
jilantation  and  consumed  some  of  the  feed  thereon.  Cluff" obtained 
possession  of  a  part  of  tlie  plantation,  and  made  efforts  to  obtain 
])Ossession  of  the  residue,  but  what  he  did  in  this  respect  does  not 
appear.  Cox  left  home,  leaving  his  family  in  his  house,  and  his 
son,  a  boy  seventeen  or  eighteen  years  old,  in  charge  of  his 
affairs.  Cluff  made  out  a  bill  of  what  he  claimed  on  account  of 
the  stock  being  upon  the  premises,  and  caused  the  same  to  be 
delivered  to  a  woman  at  Cox's  house.    A  few  days  after,  young 
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Cox  was  going  along  the  road  with  a  pair  of  horses  and  wagon 
loaded  with  barrels  of  water.  ClufT,  upon  being  informed  who  it 
was,  called  to  him  to  stop,  and  he  did  so.  After  some  conversation, 
not  material,  ClufT  asked  the  boy  when  he  was  going  to  pay  the  bill. 
The  boy  replied  that  he  was  not  going  to  pay  it  at  all.  Cluff 
then  said  if  he  did  not  he  would  take  the  horses  and  start.  The 
boy  replied  he  had  better  begin  now.  Cluff  said  if  you  think  I 
cannot  take  them  I  will  show  you,  and  thereupon  went  to  the  barn 
and  unhitched  the  traces,  siezed  the  lines,  and  told  the  boy  to  give 
them  up,  which  he  refused  to  do.  Cluff  then  took  out  a  pocket- 
knife  to  cut  the  lines.  The  boy  told  him  not  to  do  that.  ClufT  de- 
sisted ftom  that,  went  to  the  horses  heads  and  commenced  unfasten- 
ing the  lines  from  the  bridle.  The  boy  jumped  from  the  wagon, 
went  behind  it,  drew  a  pistol  and  fired  at  Cluff,  hitting  him  in  the 
side,  causing  his  death  in  a  few  moments. 

That  Cluff  knew  he  was  violating  law  is  a  proposition  too  plain 
for  argument.  The  law  of  no  country  would  justify  his  proceed- 
ings, which  he  must  have  known.  This  act  was  imminently 
calculated  to  lead  to  violence,  dangerous  to  his  life,  and  also  that 
of  the  boy.    The  case  was  thus  brought  directly  within  the  proviso. 

The  rule  in  this  State  is  that  where  facts  are  proved  either  by 
undisputed  evidence,  or  such  a  preponderance  of  evidence  as  to 
require  the  court  to  set  aside  a  verdict  finding  to  the  contrary,  it  is 
the  duty  of  the  court  to  assume  the  truth  of  such  facts,  and  deter- 
mine the  legal  rights  of  the  parties  upon  such  assumption.  In 
Massachusetts,  it  appears  from  the  opinion  of  Foster,  Judge, 
13th  Allen,  816,  suprOy  that  the  rule  is  different.  He  says,  **  to 
establish  this  defence,  the  burden  of  proof  was  upon  the  company, 
notwithatanding  the  evidence  tending  to  prove  a  forfeiture  came 
tiom  the  plaintiff's  own  witness." 

The  case  could  not  be  withdrawn  from  the  jury,  or  a  verdict  for 
the  defendant  directed,  because  the  defence  rested  upon  the  affirm- 
ative proposition  which  the  company  was  bound  to  maintain. 
The  Judgment  of  the  General  Term,  affirming  that  of  the  Circuit, 
dismisBing  the  plaintiff's  complaint,  must  be  affirmed  with  costs. 


^ULSftENTIKG   OPINION. 

Rapallo,  J. 

The  question  directly  presented  by  this  appeal  is,  whether  upon 
the  evidence  adduced  at  the  trial,  any  question  of  fact  arose  wliicli 
should  have  been  submitted  to  the  jury. 

The  counsel  for  the  plaintiff  insisted  that,  whether  Cluff  came 
to  his  death  under  such  circumstances  as  to  defeat  a. recovery,  was 
a  question  for  the  jury,  and  also  requested  the  court  to  submit  to 
the  jury  the  question,  whether  the  death  of  Cluff  was  a  reasonable, 
rightful  or  excusable  result  of  any  known  violation  of  law^  by  bini. 
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But  the  court  declined  to  submit  that  question  to  the  jury,  and 
decided  that  there  was  no  question  of  fact  in  the  case  for  their 
determination,  and  dismissed  the  plaintifif's  complaint.  Exceptions 
were  duly  taken  to  these  decisions. 

To  justify  this  disposition  of  the  case  it  must  clearly  appear  that 
it  was  established  upon  the  trial,  by  uncontroverted  evidence,  that 
the  death  of  Clufif  happened  under  such  circumstances  as  to  fall 
within  the  excepted  risks  mentioned  in  the  proviso  contained  in 
the  policy. 

The  first  step  in  the  inquiry  is  the  construction  of  this  proviso. 

The  exact  interpretation  to  be  given  to  the  words,  **  in  case  he 
shall  die  *  *  *  in  the  known  violation  of  any  law  of 
these  States,''  &c.,  has  been  the  subject  of  serious  debate.  In 
another  action  upon  a  like  policy  of  the  same  company  on  the  life 
of  the  same  party,  which  was  tried  four  times  in  the  State  of  Mas- 
sachsetts,  the  Supreme  Court  of  that  State,  in  a  carefully  con- 
sidered opinion,  held  that  the  proviso  must  be  construed  to  refer  to 
a  voluntary  criminal  act  on  the  part  of  the  insured,  known  by  him 
at  the  time  to  be  a  crime  against  the  law  of  the  State,  and  not 
to  mere  trespasses  against  property,  or  infringements  of  civil  laws 
to  which  no  criminal  consequences  are  attached.  Cluff  vs.  Mutual 
Benefit  Life  Ins.  Co.,  13  Allen,  308,  316,  317,  S.  C,  99  Mass.,  318. 
This  conclusion  is  based  by  that  learned  court  upon  the  natural 
import  of  the  words,  **  known  violation  of  law,"  and  upon  their 
being  found  immediately  following  the  words,  "  by  the  hands  of 
justice." 

A  similar  construction  was  adopted  by  the  Supreme  Court  of 
Missouri,  in  the  cases  of  Ilarper^s  Administrators  vs.  The  Phoenix 
Ins.  Co.,  19  Mo.,  500,  and  39  Mo.,  122,  and  the  case  of  Praisted  vs. 
The  Fanners^  Loan  and  Trust  Co.,  4  Seld.,  299,  has  some  bearing  in 
the  same  direction. 

The  Supreme  Court  of  this  State,  whose  decision  is  now  under 
review,  does  not  agree  to  the  interpretation  given  to  the  proviso, 
by  the  courts  of  Massachusetts  and  Missouri ;  and  a  difference  of 
opinion  exists  between  the  members  of  this  court,  as  to  whether 
the  proviso  applies  only  to  violations  of  criminal  law,  or  whether 
it  embraces  all  illegal  acts  of  such  a  character  as  to  lead  to  violence. 
But  independently  of  that  question,  and  whatever  be  the  nature 
of  tlie  violation  of  law  urged  by  the  insurance  company,  as  avoid- 
ing tlie  policy,  it  seems  to  be  clear  that  a  relation  must  exist 
between  the  violation  of  law,  and  the  death,  to  make  good  the 
defence.  That  the  death  must  have  been  caused  by  the  violation 
of  law,  to  exempt  the  company  from  liability.  It  cannot  be  the 
true  meaning  of  the  proviso  that  the  policy  is  to  be  avoided  by  the 
mere  fact  that  at  the  time  of  the  death  tlie  assured  was  violating 
the  law,  if  the  death  occurred  from  some  cause  other  than  such 
violation. 

This  position  is  fully  sustained  by  the  opinions  of  the  court  in 
the  Massachusetts  case,  and  seems  to  be  conceded  by  the  opinion 
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of  the  Supreme  Court  in  the  case  now  under  review;  nor  do  I 
understand  it  to  be  controverted  by  the  members  of  this  court  who 
differ  from  the  result  at  which  I  have  arrived. 

The  more  difficult  question  arises  at  the  next  step  in  the  inquiry, 
namely :  Whether  conceding  that  the  act  of  Cluff  in  attempting 
to  detach  the  horses  of  Cox  f^om  the  wagon,  was  unlawful,  and 
known  by  him  so  to  be ;  the  foct  that  his  death  was  caused  by  that 
act,  was  so  clearly  established  by  uncontro verted  testimony,  as  to 
Justify  the  court  in  withdrawing  the  case  from  the  jury,  and  dis- 
missing the  complaint. 

In  examining  this  question,  it  is  necessary  to  throw  out  of  view 
aU  circumstances  as  to  which  the  evidence  was  conflicting,  and  to 
look  at  the  facts  in  the  most  favorable  light  for  the  plaintiflT,  in 
which  the  jury  would  have  been  at  liberty  to  find  them. 

If  any  view  of  the  facts,  which  the  jury  would  have  been  justi- 
fied in  taking,  would  have  sustained  a  verdict  for  the  piaintiff,  the 
dismissal  of  the  complaint  was  erroneous. 

Two  witnesses,  only,  were  examined  as  to  the  circumstances 
imder  which  the  death  occurred.  One  of  them  ( Scott )  testified  to  a 
struggle  between  Cox  and  the  deceased,  and  a  blow  inflicted  by  tlie 
deceased  upon  Cox,  which  was  followed  by  the  shot.  The  other 
witness  (Doctor  Bugbee)  testified  that  he  was  the  nearest  person  to 
the  parties,  and  thought  he  saw  all  that  occurred ;  but  that  he  saw 
no  scuffle  or  striking,  and  he  states,;  positively,  that  the  deceased 
did  not  assault  Cox,  or  threaten  him ;  that  the  only  threat  was  to 
take  the  horses,  and  there  was  no  threat  of  personal  violence  on 
either  side.  That  Cox  was  not  beaten  by  deceased,  nor  personally 
attacked  or  assulted.  That  after  deceased  had  got  possession  of  the 
lines,  Cox  (who  had  previously  jumped  from  the  wagon)  started  for 
the  house,  leaving  CIuflT  standing  by  the  heads  of  the  liorses.  That 
when  Cox  got  to  the  rear  of  the  wagon,  he  turned,  drew  a  revolver 
and  shot  deceased,  and  then  cocked  his  pistol  to  fire  again,  but 
hearing  deceased  say  that  he  was  hit,  did  not  shoot  again,  but  ran 
for  the  house.  That  Cluff  died  in  the  arms  of  the  witness,  without 
uttering  a  word. 

The  jury  were  at  liberty  to  adopt  the  statement  of  whichever  of 
these  witnesses  appeared  to  them  most  credible.  Although  ne^^a- 
tive  testimony  is  ordinarily  of  less  weight  than  positive ;  yet  it  is 
not  to  be  disregarded,  but  the  jury  have  a  right  to  consider  it;  and 
where  a  witness  testifies  that  he  was  in  a  position  to  see  the  whole 
transaction,  and  as  to  certain  things  testified  to  by  another  witness, 
states  positively  that  they  did  not  occur,  and  as  to  other  things, 
that  he  did  not  see  them,  there  is  such  a  contradiction  as  would 
justify  the  jury  in  discrediting  or  disregarding  the  evidence  of  one 
or  the  other  of  the  witnesses. 

Adopting  the  version  of  the  transaction  given  by  Dr.  Bugbee, 
as  the  jury  might  have  done  had  the  case  been  submitted  to  them, 
and  considering  his  statement  in  connection  with  the  other  facts 
proved,  bearing  upon  the  relations  existing  between  Cox  and  Cluff, 
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can  it  be  said  that,  beyond  all  question,  the  act  of  Cox,  in  firing 
upon  and  killing  Cluff,  was  caused  by  his  attempt  to  take  the 
horses,  and  was  not  an  unjustifiable  and  wanton  act  prompted  by 
feelings  of  malice  and  revenge?  It  is  not  enough  to  say  that  if 
Cluff  had  not  made  the  attempt,  he  would  not  have  been  killed. 
The  killing  must  have  been  a  natural  and  reasonable  consequence 
of  the  attempt,  to  warrant  a  decision  that  it  was  caused  thereby. 
Cluft*'s  going  to  Louisiana,  and  his  taking  a  lease  of  the  farm,  were 
links  in  the  chain  of  circumstances  which  ended  in  his  death.  If  he 
had  not  done  those  things  he  would  not  have  been  killed  as  he  was. 
Yet  it  would  not  be  reasonable  to  say  that  those  acts  were  the 
causes  of  his  death. 

In  the  Bank  of  Ireland  vs.  Trustees  of  Evans  Charities,  5 
House  of  Lords  Cases,  410,  the  fraud  could  not  have  been  per- 
petrated if  the  trustees  had  kept  the  seal  securely;  yet  it  was 
held  that  negligence  in  the  custody  of  the  seal  was  too  remotely 
connected  with  the  fraud  to  render  the  trustees  liable,  for  as  the 
court  says :  "  The  transfer  was  not  the  necessary  or  likely  result  of 
that  negligence." 

The  proximate  and  not  the  remote  cause  must  be  regarded. 
The  immediate  cause  of  the  death  was  the  shooting,  and  if  Cluff  so 
conducted  himself,  that  the  shooting  was  a  natural,  reasonable  and 
legitimate  consequence  of  his  acts,  then  it  may  be  said  that  they 
caused  the  shooting.  But  if  Cox  fired  with  intent  to  kill,  and 
his  act  was  wholly  beyond  the  scope  of  lawful  resistance  to  the 
trespass  of  Cluff,  and  the  provocation  given  by  the  latter  was 
totally  inadequate  to  excite  or  justify  the  character  of  violence 
which  was  used  ;  and  if  the  circumstances  of  the  killing  were  such 
that  rational  men  would  attribute  it  to  wanton  nialace,  rather  than 
to  an  endeavor  to  resist  aggression,  or  even  to  natural  indignation, 
then,  although  the  deceased  was  in  the  wrong  in  the  first  instance, 
liis  wrong  was  but  a  remote  and  not  a  proximate  cause  of  the  death, 
imd  other  causes  for  which  he  was  not  responsible,  intervened. 

Some  analogy  is  afforded  by  the  common  law  rules  in  respect  to 
acts  of  provocation,  which  will  reduce  a  homicide  from  murder  to 
jnanslaughter.  In  the  Co?mno7iivealth  vs.  Drew,  4  INIass.,  396, 
Chief  Jutice  Parsons  states,  as  a  rule  of  law,  that  a  trespass  barely 
against  the  property  of  another,  not  his  dwelling  house,  is  not  a 
provocation  sufficient  to  warrant  the  owner  in  using  a  deadly 
weapon,  and  if  he  do,  and  with  it  kill  the  trespasser,  this  will 
he  murder,  because  it  is  an  act  of  violence  beyond  the  degree  of  the 
provocation ;  and,^is  a  general  rule,  every  willful  and  intentional 
killing,  without  a  justifiable  cause,  if  done  witli  deliberation,  and 
not  in  the  heat  of  passion,  is  murder,  and  legal  malice  is  always 
implied  in  such  cases.  IVr  Walworth,  Ch.  ./.,  2  Park,  Cr.  K.,  28. 
Here  it  was  not  even  left  to  the  jury  to  sa^'  whether  the  killing  was 
in  the  heat  of  passion.  If  the  acts  imputed  to  Cluff,  though  illegal, 
were  not  sufficient  inducement  to  the  homicide,  even  to  reduce  the 
grade  of  the  offence,  it  can  hardly  be  said  that  they  were  the 
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cause  of  his  death.  The  diveraity  in  the  statements  of  the  wit- 
nesses, as  to  the  circumstances  of  the  killing,  and  the  necessity  of 
an  inquiry  into  the  motive  which  actuated  Cox,  render  it  impos- 
sible to  detenniue,  as  a  question  of  iaw,  that  the  l^illing  was  a 
reasonable  or  natural  consequence  of  the  acts  of  ClufT. 

80  long  as  the  evidence  falls  short  of  establishing  that  tiie  homi- 
eide  was  legally  justifiable,  I  can  see  no  safe  rule  by  which  the 
court  could  be  guided  in  deciding,  that  the  provocation  proved  wan 
cause  of  the  killing,  and  in  withdrawing  that  question  from  the 
consideration  of  the  jury. 

The  learned  court  in  Massachusetts  express  the  opinion,  that  if 
Cox  shot  ClufiT,  not  in  the  course  of  the  affray,  but  merely  to 
revenge  himself  for  what  had  been  done,  the  case  would  not  be 
within  the  proviso.    18  Allen,  818. 

This  distinction  is  reasonable,  and  seems  to  be  applicable 
whether  Ckiff 's  violation  of  law  were  criminal  or  not. 

If  Cox* abandoned  the  horses  and  started  for  his  home,  and 
afterwards  changed  his  mind,  turned  and  maliciously  shot  CluO*, 
that  was  a  new  and  independent  event.  There  was  some  evidence 
to  sustain  that  theory  of  the  case.  Bugbee  testifies  tiiat  ClufT  got 
possession  of  the  lines,  and  Cox  started  for  the  house,  ClufT  still 
standing  by  the  horses'  heads.  That  when  Cox  got  to  the  rear  of 
the  wagon,  he  turned,  drew  a  revolver  and  shot  Cluff',  and  cocked 
his  pistol  for  a  second  shot,  when  finding  that  Cluff  was  hit,  he  ran 
away. 

It  was  impossible  for  the  court  to  say,  on  this  evidence,  when 
Cox  first  formed  the  design  of  shooting,  and  that  he  did  not  inten- 
tionally and  maliciously  take  the  life  of  Cluff  to  satisfy  his  own 
feelings  of  revenge,  after  the  seizure  of  the  liorses  had  been  efleeted, 
and  he  had  abandoned  them.  The  accuracy  of  the  aim,  and  the 
attempt  to  fire  a  second  shot,  at  an  apparently  unarmed  man, 
were  circumstances  from  which  malice  could  be  inferred.  Furtlier- 
more,  there  were  circumstances  from  which  a  hostile  state  of  feel- 
ing, on  the  part  of  Cox,  could  be  inferred,  independently  of  the 
taking  of  the  horses. 

ClufiT  was  turning  the  family  of  Cox  off  the  farm,  was  hurrying 
their  departure,  and  insisting  upon  their  paying  for  the  feed  con- 
sumed by  their  cattle,  and  the  tone  of  the  conversation  between 
niufl"  and  Cox  evinced  an  angry  state  of  feeling,  which  may  have 
contributed,  quite  as  much  as  the  taking  of  the  horses,  to  the 
deadly  assault  made  by  Cox. 

Under  all  these  circumstances,  I  think  that  the  case  should  havt 
been  submitted  to  the  jury,  as  requested  by  the  plaintiff's  counsel. 
to  determine,  under  proper  instructions,  whether  the  death  of  Chit! 
was  caused  by  a  known  violation  of  law  on  his  part,  and  whellui 
the  act  of  Cox,  which  produced  the  death,  was  a  natural,  reason- 
able or  legitimate  consequence  of  the  acts  of  Clufl".  The  determina- 
tion of  these  questions  involved  so  many  doubtful  questions  or 
fact,  that  they  could  not  properly  be  disposed  of  by  the  court. 
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• 
One  witness  testifies  to  a  personal  conflict.  The  other  denies  it. 
If  the  first  witness  is  to  be  believed,  the  blow  struck  by  Cluflf 
may  have  been  the  provocation  for  the  shot.  But  the  court  could 
not  act  upon  that  statement,  because  it  was  contradicted.  Under 
that  state  of  the  evidence,  to  decide  the  controversy  by  saying  that 
if  the  blow  was  not  struck,  the  seizure  of  the  horses  was  the  cause 
of  the  shot,  is  subject  to  the  objections,  not  only  that  it  disposes  of 
the  case  upon  a  hypothesis,  and  without  ascertaining  the  actual 
facts,  but  that  it  involves  a  disregard  of  the  circumstances  tending 
to  show  that  the  shooting  was  with  intent  to  kill,  and  a  willful  and 
deliberate  act  of  malice  or  revenge,  and  does  not  even  leave  it  to 
the  jury  to  determine  whether  the  killing  was  in  the  heat  of  pas- 
sion, caused  by  the  act  of  Cluff.  It  would  hardly  be  contended, 
that  if  one  should  intentionally  and  deliberately  kill  another  in 
consequence  of  some  slight  violation  of  a  civil  right,  such  as  walk- 
ing across  his  land  without  his  permission,  or  other  triviSJ  trespass, 
the  case  would  fall  within  the  proviso,  for  no  one  would  hesitate  to 
say  that  in  the  case  supposed,  the  unlawful  act  of  the  deceased  was 
a  totally  inadequate  cause  for  the  killing.  Yet,  between  such  an 
act  as  that,  and  one  which  would  in  law  justify  the  killing  of  the 
offender,  there  are  an  infinity  of  supposable  cases  involving 
different  degrees  of  provocation,  which  cannot  be  measured,  so  as 
to  determine  as  matter  of  law,  their  adequacy  to  produce  a  fatal 
result;  and  it  can  hardly  be  laid  down  as  a  rule  of  law,  that  an 
attempt  to  take  one's  horses  for  debt,  without  process,  but  without 
any  threat  of  personal  violence,  is  of  itself  an  adequate  cause  for 
intentionally  killing  the  offender,  and  that  a  killing  during  or  im- 
mediately after  such  an  attempt  must  necessarily  be  held  a  legiti- 
mate consequence  of  the  act.  Such  an  act  may  lead  to  violence, 
and  if  any  act  of  violence  of  the  character  which  would  naturally 
1)6  resorted  to  as  a  measure  of  resistance,  should  result  in  death,  the 
necessary  connection  between  the  original  illegal  act  and  the  death, 
might  be  established.  But  the  intentional  killing  of  another,  with 
a  deadly  weapon,  under  such  circumstances,  is  a  totally  different 
affair,  and  cannot  be  held,  as  matter  of  law,  to  be  a  natural  or 
reasonable  result  or  consequence  of  the  original  offence.  It  follows 
that  the  uncontroverted  facts  were  not  sufficient  to  justify  a  dis- 
missal of  the  complaint,  and  that  the  case  should  have  been  sub- 
mitted to  the  jury  with  proper  instructions. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 
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COURT  OP  APPEALS  OF  NEW  YORK. 

THE  SPRINGFIELD  FIRE  AND  MARINE  ^ 

INS.  CO.,  et  al,  Eeap^ts, 

AgH 

ORLANDO  BROWN,  et  al,  App'ta* 

Allen,  J. 

The  i>artie8  to  the  policies  of  insurance  have,  by  the  terms  of 
their  contract,  avoided  some  of  the  questions  which  have  embar- 
rassed the  courts  and  led,  in  some  instances,  to  an  apparent  conflict 
of  opinion,  if  not  of  decision.  The  rights  of  the  mortgagees  are 
protected  against  the  effect  of  certain  acts  of  the  mortgagor,  in 
derogation  of  the  policies,  by  an  agreement  that  the  policies  as  to 
the  interest  of  the  mortgagee,  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor,  with  the  qualification,  however,  that 
if  the  mortgagee  fail  to  notify  the  insurers  of  any  change  of  owner- 
ship after  the  same  shall  have  come  to  his  knowledge,  the  policies 
shall  be  void. 

They  have  definitely  determined  the  question,  perhaps  not  defi- 
nitely settled  by  adjudication,  as  to  the  right  of  subrogation  by  an 
agreement,  making  part  of  the  contract  of  insurance,  that  when- 
ever the  insurers  shall  pay  to  the  mortgagee  any  sum  for  loss,  for 
which  loss  the  company  would  not  have  been  liable  to  the  mort- 
gagor or  owner,  the  insurers  shall  be  subrogated  to  the  rights  of 
the  mortgagee,  and  entitled  to  an  assignment  of  the  mortgage. 
This  provision  is  probably  in  accordanca  with  the  legal  and  equi- 
table rights  of  the  parties  regarding  the  policy  from  the  time  it 
might  become  void  as  to  the  mortgagor,  as  an  insurance  existing 
only  in  ftivor  and  for  the  benefit  of  the  mortgagee,  and  as  an 
insurance  upon  his  interest  as  mortgagee,  and  not  as  an  insurance 
upon  the  property  generally,  although  the  doctrine  has  been  ques- 
tioned in  King  V8,  State  Mutual  Ins.  Co.,  7  Cush.,  1,  Sec.  2  Pliil. 
on  Insurance,  JJ  1512, 1712;  Kernochau  vs.  N.  Y.  Bowery  Fire  Ins. 
CJo.,  17  N.  Y.,  428;  Roberts  va.  Traders  Ins.  Co.,  17  W.  R.,  631; 
Carpenter  vs,  Washington  Ins.  Co.,  16  Peters,  495;  Tyler  vs,  JEtna 
Ins.  Co.,  12  W.  R.,  507,  and  8.  C,  16  W.  R.,  385,  per  Chancellor. 

If  then  the  mortgagor  who  was  the  party  primarily  insured, 
could  not  for  any  reason  have  enforced  the  policies  and  recovered 
thereon  for  his  own  benefit,  either  as  owner,  or  as  having  an  insur- 
able interest  as  the  mortgagor,  personally  liable  for  tlie  paymt^nt  of 
the  mortgage  debt,  he  is  precluded,  by  the  terms  of  the  policies, 

*  Decision  Rendered  Jan.  24, 1871. 
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from  claiming  the  benefit  of  the  insurance,  in  satisfaction  of  the 
mortgage  debt,  and  the  insurers  are  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee.  The  mortgagee  was  equitable  assignee  of 
the  policies  containing  a  provision,  which,  upon  the  happening  of 
certain  events,  should  absolutely  vacate  and  avoid  the  insurance  as 
of  the  property  generally,  and  as  a  contract  of  indemnity  to  the 
mortgagor,  and  resolve  it  into  an  insurance  of  the  interest  of  the 
mortgagee  as  such,  and  make  it  a  personal  contract  with  her,  in 
which  the  mortgagor  would  have  no  interest.  Per  Shaw,  Ch.  J. ; 
King  v8.  State  Mutual  Fire  Ins.  Co.,  7  Met.,  1;  Per  Story,  J.;  Ck>- 
lumbia  Ins.  Co.  vs,  Lawrence,  10  Peters,  517. 

Ferris,  the  grantee  of  the  premises  and  owner  of  the  equity  of 
redemption,  can,  as  the  representative  and  equitable  assignee  of 
Allen,  claim  no  greater  rights  under  the  policies  than  his  grantor 
and  assignor,  Allen,  could  have  claimed.  Grosvenor  V8,  Atlantic 
Fire  Ins.  Co.,  17  N.  Y.  R.,  391. 

The  policies  were  made  and  accepted  by  Allen,  the  insured,  with 
full  knowledge  of  and  subject  to  all  the  terms  and  conditions 
expressed  therein,  and  he  had  personal  knowledge  of  every  fact 
and  circumstance  affecting  their  validity  existing  at  the  time  they 
were  made,  and  was  a  party,  and  assenting  to  every  act  which  has 
been  alleged  as  breaches  of  the  conditions  of  the  policies,  and  as 
avoiding  them,  as  to  him  and  all  (except  the  mortgagees)  claiming 
under  him. 

One  of  the  conditions  of  each  of  the  policies  was,  that  in  case  of 
any  change  or  transfer  of  title  in  the  property  insured  the  policy 
should  be  void  and  cease. 

A  contract  of  insurance,  like  every  other  contract,  must  be  so 
construed  as  to  give  elfect  to  the  intent  and  understanding  of  the 
parties,  and  the  language  employed  must  be  taken  in  its  ordinary 
popular  sense,  unless  it  appears  to  have  been  used  in  a  technical 
sense,  or  custom  or  usage  has  Impressed  a  difl'erent  meaning  ui^on  it. 
1  Phil,  on  Ins.  §  122,  and  see  Whiton  vs.  Old  Colony  Ins.  Co.,  2  Met., 
1 ;  Mutual  Safety  Ins.  Co.  vs.  Hone,  2  Couist.,  235. 

Every  part  of  a  policy  should  be  read  and  construed  in  obedience 
to  this  rule.  There  was  a  change  and  transfer  of  the  title  of  the 
property  which  was  the  subject  of  insurance,  after  the  insurance 
was  effected,  and  before  tlie  loss. 

If  the  words  employed  were  used  in  their  popular  sense,  this 
condition  of  the  policy  was  violated,  and  the  policy,  as  an  insurance 
of  the  property  generally,  and  for  the  benefit  of  mortgagor  and 
owner,  ceased.  Had  the  parties  intended  only  to  provide  for  a 
change  in,  or  transfer  of,  the  interest  of  the  assured,  which  in  one 
sense  is  "  the  property  assured,"  it  may  be  assumed  that  language 
more  appropriate  to  express  the  idea  would  have  been  chosen. 

An  insura])le  interest  may  exist  without  any  estate  or  interest 
in  the  corpus  of  the  thing  insured. 

As  guarantor  of  the  mortgage  debt,  personally  liable  for  its  pay- 
ment, Allen  probably  had  an  insuralile  interest  in  the  buildings 
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upon  the  mortgaged  premises.  Gtordon  vs.  Massachusetts  Fire  and 
Marine  Ins.  Co.,  2  Pick.,  240;  bat  it  was  an  interest  that  would  uot 
ordinarily  and  popularly  be  classified  as  **  property,"  and  any 
change  is  such  insurable  interest  womld  not  be  spoken  of  as  a 
change  in,  or  transfer  of,  title. 

The  insurable  interest  Would  cease  by  a  discharge  of  liability  for 
the  mortgage  debt. 

"Title"  has  respect  to  that  which  is  the  subject  of  ownership, 
and  is  that  which  is  the  foundation  of  ownership;  and  with  a 
change  of  title,  the  right  of  property — the  ownership  passes. 

**  Property  "  is  a  thing  owned,  that  to  which  a  person  has,  or  may 
have,  a  legal  title.  Both  words  are  inappropriate  to  describe  the 
insurable  interest,  which  exists  solely  by  reason  of  the  personal 
liability  of  the  insured  for  the  payment  of  a  sum  of  money  charged 
upon  the  building  or  goods  insured. 

The  word  "property"  may  have  different  meanings,  depending 
upon  the  connection  in  which,  and  the  purposes  for  which,  it  is  used, 
as  indicating  the  intention  of  the  parties.  In  Whiton  vs.  Old  Col- 
ony Ins.  Co.,  2  Met.,  1,  it  was  used  us  a  part  of  the  description  of 
the  subject  matter  of  the  insurance,  and  was  held  to  include  cur- 
rent bank  bills  as  within  the  intention  of  the  parties,  as  manifested 
by  the  contract  and  the  circumstances  under  which  it  was  made. 

Acting  upon  the  same  principle  of  interpretation,  it  was  held 
that  an  insurance  of  property  did  not  cover  freight,  except  as  it 
was  to  be  paid  by  a  specific  portion  of  lumber  which  was  on  board 
the  vessel,  and  which  the  assured,  as  carrier,  was  to  receive 
for  freight.  It  was  held  that  the  contract  gave  the  insured  an 
interest  in  that  part  of  the  cargo  coming  within  the  term  "prop- 
erty," but  that  the  freight  upon  the  other  parts  of  the  car^o  was 
not  within  the  term  as  used.  Wiggin  vs.  Mercantile  Ins.  Co.,  7 
Pick.,  271.  To  the  same  effect  in  Holbrook  vs.  Brown,  2  Mass.,  280. 
In  the  clause  of  prohibiting  double  insurance,  the  prohibition  is 
generally  in  terms  so  restricted  in  its  application,  that  *' property" 
can  mean  nothing  else  but  the  interest  of  the  assured,  whatever 
that  may  be.  As  in  the  Massasoit  policy,  before  us,  the  condition 
is,  '*  if  the  insured,  or  his  assigns,  sliall  hereafter  make  any  other 
insurance  on  the  same  property y^^  &c.,  thus  preventing  a  doul)le, 
and  possibly  fraudulently  excessive,  insurance  of  the  same  interest, 
Neither  the  policy  of  the  law  or  the  contracts  of  insurance  forbid- 
ding, but  permitting  as  many  several  insurances  upon  the  same 
property  as  there  are  separate  insurable  interests. 

As  mortgagor  and  mortgagee  have  several  interests  in  the  same 
property,  and  each  may  insure  to  the  extent  of  his  intere.st,  tlie 
insurances  will  not  be  double,  and  neither  will  be  in  violation  of 
the  clause  forbidding  other  insurances.    Both  will  be  valid. 

The  policy  of  the  law  is  to  prevent  insurances  in  excess  of  tlie 
value  of  the  thing  insured  in  favor  of  the  same  party,  and  a«j:ainst 
the  same  risks;  and  hence  the  restrictive  clause,  whatever  its 
form,  unless  its  language  clearly  demands  a  different  interpretation, 
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should  be  held  as  operative  to  this  extent  only ;  and  the  term 
^^ property  ^^  in  such  clause  means  the  interest  of  the  assured. 
2  Phil,  on  Ins.,  J  1250.  The  Traders  Ins.  Co.  vs.  Robert,  17  Wend., 
K.  631 ;  Godin  vs.  London  Assurance  Co.,  1  Burr,  489 ;  Mutual 
Safety  Ins.  Co.  va.  Hone,  2  Comst.,  236. 

The  interest  of  Allen,  by  reason  of  his  personal  liability  for  the 
mortgage  debt,  was  properly  insured  by  an  insurance  of  the  prop- 
perty ;  and  it  was  not  necessary  that  the  particular  interest  should 
be  specified.  It^was  enough  that  he  had  a  pecuniary  interest  in 
the  preservation  and  protection  of  the  property,  and  might  sustain 
loss  by  its  destruction. 

Neither  was  it  necessary  that  the  nature  of  the  interest  should 
be  disclosed  to  the  insurers.  Tyler  vs.  ^tna  Ins.  Co.,  12  Wend. 
R.,  507. 

When  the  word  "property"  is  used  in  the  clause  forbidding 
alienation,  it  is  used  to  designate  the  thing  insured,  and  not  the 
interest  of  the  insured. 

Where  a  special  interest,  rather  than  the  general  property,  is  the 
subject  of  insurance,  no  such  condition  is  necessary  to  tlie  protection 
of  the  insurer,  for  the  reason  that  with  a  loss  of  interest  the  insur- 
ance ceases.  Carpenter  v«.  Washington  Ins.  Co.,  «wpra;  and  an 
interest  in  the  policy  does  not  pass  by  a  transfer  of  tlie  interest  in- 
sured. Columbia  Ins.  Co.  V8.  Lawrence,  10  Peters,  507 ;  1  Phil,  on 
Ins.,  I  86. 

But  if  the  owner  is  insured  generally,  and  transfers  the  property, 
retaining  a  lien  for  the  purchase  money,  or  other  special  interest, 
the  insurance  will  continue  to  the  extent  of  the  interest  remaining 
in  tlie  insured,  if  it  does  not  contravene  some  condition  of  the 
policy.    1  Phil,  on  Ins.,  ?  §  89,  90,  880. 

As  some  evidence  of  the  sense  in  which  the  term  **  property  "  is 
used  in  the  clause  under  consideration,  it  is  worthy  of  remarlv  that 
where  the  policy  is  upon  a  special  interest  in  favor  of  a  mortgagee, 
and  it  is  designed  to  save  the  policy  from  the  effect  of  a  breach  of 
the  condition  forbidding  a  change  of  title,  it  is  done  b^'  a  special 
clause  of  exception,  as  in  this  case,  and  in  Hampden  Fire  Ins.  Co., 
10  Allen,  281. 

The  policies  before  us  are,  in  form,  upon  the  property  generally, 
and  in  favor  of  Allen  as  owner.  In  one  of  the  policies  the  insur- 
ance is  in  his  favor  **as  owner,*' and  in  both  it  is  **  upon  his  two 
four  story  brick  stores,"  &c. ;  and  the  insurers  had,  as  found  by  the 
judge  on  the  trial,  no  notice  or  knowledge  of  any  conveyance  of  the 
property  by  Allen. 

The  insurers  only  knew  Allen  as  owner,  and  the  policies  must 
be  interpreted  as  if  they  were  upon  the  interest  of  Allen  as  owner, 
and  upon  the  property  generally,  in  fact  as  they  were  in  form. 
They  were  the  insurers  of  Allen  as  owner,  and  Miss  Williams  as 
mortgagee,  to  the  extent  of  her  mortgage  debt;  and  both  interests 
are  represented  and  cared  for  in  the  policies. 

The  change  or  transfer  of  title  in  the  property  insured,  intended 
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in  the  clause  under  'consideration,  was  the  title,  the  ownership  of 
the  thing  insured,  and  upon  such  transfer  or  change,  the  policy 
ceased,  and  became  void  as  to  the  principal  party  insured ;  and  but 
for  the  saving  clause  in  fkvor  of  the  mortgagee,  would  have  been 
void  as  to  her.  Groevenor  vs.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.,  319 ; 
and  see  Jackson  vs.  Massachusetts  Mutual  Fire  Ins.  Co.,  23  Pick, 
418 ;  Tillon  vs.  the  Kingston  Mutual  Ins.  Co.,  Selden,  406.  The 
case  last  cited  may  be  regarded  as  greatly  shaken,  if  not  overruled, 
by  Groevenor  vs.  Atlantic  Fire  Ins.  Co.,  supra^  as  far  as  it  sus- 
tained a  policy  in  favor  of  the  mortgagee  and  equitable  assignee, 
which  could  not  have  been  enforced  by  the  mortgagor  or  assignor ; 
but  upon  the  other  points  decided  it  has  not  been  questioned. 

In  the  elementary  treatises,  this  clause  is  treated  as  relating  to  a 
transfer  or  alteration  of  the  insured,  subject  to  the  thing  insured ; 
1  Phil,  on  Ins.,  {  880;  and  the  question  has  been  as  to  what  consti- 
tuted an  alienation.  See  cases  cited  in  1  Phil,  on  Ins.,  supra,  in 
notes. 

The  change  of  title  to  the  property,  by  the  conveyance  to  Ferris, 
was  a  breach  of  the  condition  which  avoided  the  policies  as  to 
Allen,  the  mortgagor. 

It  is  first  provided,  that  upon  an  assignment  without  the  con- 
sent of  the  whole  policies,  or  of  any  interest  in  them,  the  liability 
of  the  insurer  shall  cease ;  and  then  follows  the  very  general  clause 
prohibiting  "any  sale,  transfer,  or  change  of  title  in  the  property;" 
and,  by  another  clause  in  the  policies,  it  is  provided  that  if  the 
mortgagee  should  neglect  to  notify  the  insurers  of  any  change  of 
ownership  of  the  property  insured,  after  the  same  should  come  to 
hiB  knowledge,  the  policy  should  l>e  void ; — all  indicating  clearly 
that  the  parties  used  the  term  "property"  in  its  popular  sense,  and 
that  the  change  of  title  referred  to  was  of  the  thing  insured,  of 
which  the  mortgagee  might  have  no  knowledge,  and  not  of  the 
mortgage  interest  of  which  she  would  necessarily  have  knowledge. 

The  mortgagor  could  not  have  recovered  upon  the  policies,  and 
it  foUoys  that  he  is  not  entitled  to  have  the  moneys  paid,  under  the 
policies  to  the  mortgagee,  applied  to  the  satisfaction  of  the  mort- 
gage. 

The  Judgment  should  be  aflQrmed  with  costs. 
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CONNECTICUT. 

An  Act  in  addition  to  and  in  alteration  of  ^'An  Act 
concerning  Communities  and  Corporations ^ 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Asseynbly  convened: 

g  1.  The  Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  sliall  appoint  some  suitable  person,  not  a  director,  officer 
or  agent  of  any  insurance  company,  to  be  Insurance  Commissioner ; 
who  shall,  unless  sooner  removed  by  the  Governor  for  cause,  hold 
his  office  for  the  term  of  three  years,  and  until  his  successor  is 
appointed  and  qualified.  In  case  of  a  vacancy  in  said  office  by 
death,  resignation  or  otherwise,  while  the  senate  is  not  in  session, 
the  Governor  may  fill  such  vacancy  by  appointment  till  the  next 
session  of  the  General  Assembly. 

I  2.  It  shall  be  the  duty  of  the  Insurance  Commissioner  to  see 
that  all  the  laws  of  this  State  respecting  insurance  companies  are 
faithfully  executed,  and  to  exercise  and  discharge  all  the  powers 
and  duties  of  supervision  of  such  companies  as  are  now,  or  may 
hereafter  be  provided  by  law. 

I  3.  The  salary  of  the  Commissioner  of  Insurance  of  this  State 
shall  be  three  thousand. five  hundred  dollars  per  annum  and  his 
necessary  expenses  while  attending  to  his  duties  outside  of  the  city 
of  Hartford ;  and  the  said  Commissioner  is  empowered  to  employ 
sufficient  clerical  aid  for  the  proper  discharge  of  his  duties;  the 
salary  of  the  Commissioner  shall  be  paid  from  the  treasury,  also  the 
incidental  exj)enses  of  his  office  after  his  accounts  shall  have  been 
audited  and  allowed  by  the  Comptroller,  and  the  fees  which  the 
said  Commissioner  of  Insurance  is  now  or  may  hereafter  be  author- 
ized by  law  to  receive  from  insurance  companies,  shall  hereafter  be 
paid  over  hy  him  to  the  Treasurer  of  this  State  for  tlie  use  of  tlie 
State;  and  the  amount  so  received  and  paid  over  shall  be  by  liini 
stated  in  his  annual  report  to  the  General  Assembly.  The  Com- 
missioner of  Insurance  shall  have  power  to  administer  oatJis  in  the 
discharge  of  his  official  duties. 
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{  4.  The  Comptroller  of  this  State  and  the  present  Insurance 
Ck>mmi88ioner  are  hereby  directed  to  deliver  to  the  Commissioner 
of  Insurance  to  be  appointed,  as  provided  by  section  1st  of  this  act, 
all  the  books  and  papers  now  in  his  custody  relating  to  insurance. 

2  5.  The  Insurance  Commissioner  shall  demand  and  receive  the 
following  fees  from  insurance  companies : 

For  receiving  and  filing  annual  report  of  insurance  companies 
chartered  by  this  State,  ten  dollars. 

For  valuation  of  policies  of  life  insurance  companies,  one  cent 
for  each  thousand  dollars  insurance  valued. 

For  filing  any  additional  paper  required  by  law,  twenty-five 
cents  each. 

For  certificate  of  valuation,  copy  of  report,  or  certificate  of  con- 
dition of  company  to  be  filed  in  other  States,  five  dollars. 

{  6.  No  fire  insurance  company  organized  under  a  charter 
granted  by  this  State,  or  doing  business  in  this  State,  shall  expose 
itself  to  any  one  loss  on  any  one  fire  risk  or  hazard,  to  an  amount 
exceeding  ten  per  centum  of  its  paid-up  capital. 

{  7.  It  shall  be  the  duty  of  the  President  or  Vice  President,  and 
Secretary  of  each  fire  and  each  fire  and  marine  insurance  company 
incorporated  by  this  State,  annually  in  the  month  of  January,  to 
prepare  under  their  own  oath,  and  deposit  in  the  oflace  of  the  Com- 
missioner of  Insurance  of  this  State,  a  statement  of  tlie  condition  of 
such  company  on  the  31st  day  of  December  next  preceding,  exhib- 
iting the  following  facts  and  items  in  the  following  form,  namely: 

Ist.    The  amount  of  the  capital  stock  of  the  company. 

2d.    The  property  or  assets  held  by  the  company,  specifying: 

1.  The  value,  or  nearly  as  may  be,  of  the  real  estate  held  by 
such  company. 

2.  The  amount  olf  cash  on  hand  and  deposited  in  bank  to  the 
credit  of  the  company,  specifying  in  what  banks  the  same  are 
deposited. 

3.  The  amount  of  cash  in  the  hands  of  agents  and  in  course  of 
transmission.  • 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  con- 
stituting the  first  lien  on  real  estate,  on  which  there  shall  be  less 
than  one  year's  interest  due  or  owing. 

6.  The  amount  of  like  loans,  with  one  year's  interest  or  more 
due  thereon. 

6.  The  amount  due  the  company  on  wiiich  judgments  have 
been  obtained. 

7.  The  amount  of  stocks  and  bonds  of  this  State,  of  the  United 
States,  of  any  incorporated  city  of  this  State,  and  of  any  other 
stocks  and  bonds  owned  by  the  company,  specifying  the  amount, 
number  of  shares,  and  par  and  market  value  of  each. 

8.  The  amount  of  stocks  and  bonds  held  as  collateral  security 
for  loans,  with  the  amount  loaned  on  each  with  the  par  and  market 
value  thereof. 
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9.  The  amount  of  assesBiuents  on  stock  or  premium  notes  paid 
and  unpaid. 

10.  Tlie  amount  of  interest  accrued  and  unpaid. 

11.  Tlie  amount  of  premium  notes  on  hand  on  which  policies 
are  issued. 

3d.  The  liabilities  of  such  company,  specifying: 

1.  The  amount  of  losses  due  and  yet  unpaid,  and  the  amount 
not  due. 

2.  The  amount  of  unpaid  losses  not  due. 

3.  The  amount  of  claims  for  losses  resisted  by  the  company. 

4.  The  amount  of  losses  incurred  during  the  year,  including 
those  claimed  and  not  yet  due,  and  of  those  reported  to  the  com- 
pany upon  which  no  action  has  been  taken. 

5.  The  amount  of  dividends  declared  due  and  unpaid. 

6.  The  amount  of  dividends,  either  cash  or  scrip,  declared  but 
not  due. 

7.  The  amount  of  money  borrowed  and  security  given  for  the 
payment  thereof. 

8.  The  amount  of  premiums  received  on  all  risks  not  terminated. 

9.  The  amount  required  to  safely  reinsure  all  fire  risks  in  force, 
computed  at  fifty  per  centum  of  the  gross  amount  of  fire  premiums 
( less  return  premiums  and  re-insurance)  received  on  risks  in  force, 
not  perpetual ;  ninety-five  per  centum  of  premiums  on  perpetual 
risks  in  force;  and  one  hundred  per  centum  of  the  amount  of  ocean 
marine  premiums  received  on  risks  in  force;  provided  that  the 
premiums  on  unexpired  fire  risks  shall  be  deemed  to  be,  for  the  pur- 
poses of  this  act,  not  less  than  the  gross  amount  of  the  fire  pre- 
miums ( less  return  premiums  and  re-insurance)  received  during 
the  year  preceding. 

10.  The  amount  of  all  other  existing  claims  against  the  company. 

4th.  The  income  of  the  company  during  the  preceding  year, 
specifying: 

1.  The  amount  of  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received. 

4.  The  amount  of  income  received  from  other  sources. 

5th.    The  expenditures  during  the  preceding  year,  specifying: 

1.  Tlie  amount  of  losses  paid  during  the  year,  stating  how 
much  of  the  same  accrued  prior,  and  how  much  subsequent,  to  the 
date  of  the  preceding  statement,  and  the  amount  at  which  such 
losses  are  estimated  in  such  preceding  statement. 

2.  The  amount  of  dividends  paid  during  the  year. 

3.  The  amount  of  expenses  paid  during  the  year,  including 
commissions,  salaries  and  fees  to  agents  and  officers  of  the  company. 

4.  The  amount  paid  in  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 

§  8.    It  shall  be  the  duty  of  the  Commissioner  of  Insurance  of 
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this  state,  to  cause  to  be  prepared  and  ftirnished  to  each  of  the  fire 
And  fire  and  marine  Insuranoe  oompanies,  incorporated  by  this 
State,  and  to  the  attorneys  of  companies  incorporated  by  other 
States  and  foreign  governments  doing  business  in  this  State, 
printed  forms  of  the  statements  required  by  this  act,  and  the 
act  to  which  this  is  in  addition.  Said  Commissioner  shall  condense 
and  arrange  said  statements  in  proper  form  for  printing,  and  com- 
municate the  same  to  the  General  Assembly  annually. 

i  9.  The  Commissioner  of  Insurance  of  this  State  is  hereby 
authorized  and  empowered  to  address  any  inquiries  to  any  fire  or 
lire  and  marine  insurance  company,  or  to  the  Secretary  thereof, 
doing  business  in  this  State,  in  relation  to  its  financial  condition, 
and  it  shall  l)e  the  duty  of  any  company  so  addressed  to  promptly 
reply  in  writing  to  any  such  inquiries. 

I  10.  Every  fire  and  fire  and  marine  insurance  company  incor- 
porated by  this  State,  designedly  failing  to  make  and  deposit  the 
statement  required  by  this  Act,  shall  be  subject  to  the  penalty  of 
five  hundred  dollars,  and  an  additional  penalty  of  five  hundred 
dollars  for  every  month  that  such  company  shall  continue  there- 
after before  malcing  and  depositing  the  same,  to  transact  any 
business  of  insurance,  to  be  recovered  with  costs  of  prosecution, 
in  the  name  of  the  Treasurer  of  this  State,  for  the  use  of  this  State, 
by  action  on  this  statute. 

{  11.  It  shall  not  be  lawftil  for  any  fire  or  fire  and  marine  insur- 
ance company,  association  or  partnership,  incorporated  by  or 
organized  under  the  laws  of  any  other  State  of  the  United  States, 
directly  or  indirectly,  to  take  risks  or  transact  any  business  of 
insurance  in  this  State,  unless  possessed  of  at  least  one  hundred 
and  fifty  thousand  dollars  of  cash  capital  paid  up  and  securely 
invested;  and  any  such  company  desiring  to  transact  any  such 
business  as  aforesaid,  by  an  agent  or  agents  in  this  State,  shall  first 
appoint  an  attorney  in  this  State  on  whom  process  of  law  can  be 
served,  and  file  in  the  office  of  the  Commissioner  of  Insurance  a  cer- 
tified copy  of  the  vote  or  resolution  of  the  directors  appointing  such 
attorney,  which  appointment  shall  continue  until  another  attorney 
be  substituted;  and  in  case  any  such  insurance  company  shall 
cease  to  transact  business  in  this  State,  according  to  the  laws 
thereof,  the  agent  last  designated,  or  acting  as  such  for  such  corpor- 
ation, shall  be  deemed  to  continue  agents  for  such  corporation  for 
the  purpose  of  serving  process  for  commencing  actions  upon  any 
policy  or  liability,  issued  or  contracted  while  such  corporation 
transacted  business  in  this  State ;  and  service  of  such  process  for 
the  causes  afor^aid  upon  any  such  agent  shall  be  deemed  a  valid 
personal  service  upon  such  corporation ;  and  shall  also  deposit  with 
said  Commissioner  a  certified  copy  of  their  charter,  also  a  statement 
under  the  oath  of  the  President  or  Vice  President  and  Secretary  of 
the  company  for  which  they  may  act,  stating  the  name  of  the  com- 
pany and  place  where  located ;  also  all  the  other  facts  and  items 
required  by  the  seventh  section  of  this  act,  to  be  stated  by  the 
6— Vol.  I,  No.  1. 
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officers  of  fire  and  marine  insurance  companies  chartered  by 
this  State ;  nor  shall  it  be  lawful  for  an  agent  or  agents  to  act 
for  any  company  or  companies  referred  to  in  this  section,  directly 
or  indirectly,  in  taking  risks  or  transacting  the  business  of  fire 
insurance  in  this  State,  without  procuring  from  the  Commissioner 
of  Insurance  a  certificate  of  authority,  stating  that  such  company 
has  complied  with  all  the  requisitions  of  this  act  and  the  act  to 
which  this  in  addition,  which  apply  to  such  companies,  and  the 
name  of  the  attorney  appointed  to  act  for  the  company ;  and  in 
cases  of  regularly  commissioned  agents,  a  certified  copy  of  such 
certificate  of  authority  shall  be  published  in  a  newspaper  printed 
in  the  city  of  Hartford,  and  evidence  of  such  publication  shall 
be  filed  in  the  office  of  such  Commissioner.  The  statements 
required  by  this  section  shall  be  renewed  annually  in  the  month 
of  January,  and  in  addition  to  the  exhibit  of  the  condition  of  such 
company  on  the  31st  day  of  December  next  preceding,  shall  state 
the  amount  of  premiums  received  and  losses  paid  in  this  State 
during  the  preceding  year,  so  long  as  such  agency  continues ;  and 
the  said  Commissioner  on  being  satisfied  that  the  capital,  securi- 
ties, and  investments  remain  secure,  shall  furnish  a  renewal  of  bis 
certificate  as  aforesaid.  Any  violation  of  the  provisions  of  this 
section  shall  subject  the  party  violating  to  a  penalty  of  one  hun- 
dred dollars  for  each  violation,  to  be  recovered  in  the  name  of  the 
Treasurer  of  this  State,  by  action  on  this  statute,  one-half  of  which 
shall  be  paid  to  the  person  informing,  and  the  other  half  to  the 
Treasurer  for  the  use  of  the  State.  The  term  agent  or  agents  used 
in  this  section  shall  include  an  acknowledged  agent  or  surveyor,  or 
any  person  or  persons  who  shall  in  any  manner  aid  in  transacting 
the  insurance  business. 

J  12.  Before  any  license  shall  be  granted  or  renewed  to  any 
insurance  company  or  association  incorporated  by  or  associated 
under  any  foreign  government,  such  company  or  association  shall, 
in  addition  to  the  requirements  specified  in  the  act  to  which  this 
is  in  addition,  file  with  the  Commissioner  of  Insurance  of  this 
State,  a  copy  of  the  last  annual  report  or  statement,  if  any,  made 
under  any  law  of  the  State  or  country  by  which  such  company  or 
association  was  incorporated  or  associated,  also  a  certified  copy  of 
their  charter  or  deed  of  settlement. 

J  13.  It  shall  be  the  duty  of  the  Commissioner  of  Insurance  of 
this  State,  whenever  he  shall  deem  it  expedient  to  do  so,  either 
personally  or  by  a  committee  to  be  appointed  by  him,  and  to  con- 
sist of  one  or  more  persons  nut  directors,  officers  or  agents  of  any 
fire  or  marine  insurance  company  doing  business  in  this  State,  to 
examine  into  the  affairs  of  any  fire  or  fire  and  marine  insurance 
company  incorporated  by  this  State,  or  doing  business  in  this 
State  ;  and  it  shall  be  the  duty  of  the  officers  or  agents  of  any  such 
company  to  cause  its  books  to  be  opened  for  the  inspection  of  said 
Commissioner  or  said  committee,  and  to  otherwise  facilitate  such 
examination  so  far  as  it  may  be  in  their  power  to  do  ;  and  for  that 
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purpose  the  said  Commissioner  or  committee  shall  have  power  to 
examine  under  oath  the  officers  and  agents  of  any  such  company 
in  relation  to  its  affairs  and  business  ;  and  whenever  the  said  Com- 
missioner shall  deem  it  for  the  interest  of  the  public  so  to  do,  he 
shall  publish  the  result  of  such  investigation  in  one  or  more  news- 
papers published  in  this  State,  always  provided  that  in  relation  to 
the  ailliirs  of  any  company  incorporated  by  or  organized  under  the 
laws  of  any  other  State  of  the  United  States,  it  shall  be  optional 
with  the  said  Commissioner  to  accept  the  certificate  of  the  Insur- 
ance Commissioner  or  Superintendent  of  the  State  under  the  au- 
thority of  which  the  said  company  was  organized,  as  to  its  standing 
and  condition,  or  proceed  to  investigate  its  affairs  as  herein  before 
provided ;  and  whenever  it  shall  appear  to  said  Commissioner  from 
such  examination  that  the  assets  of  any  fire  or  marine  insurance 
company  incorporated  by  this  State,  after  charging  it  withi  the 
sum  requisite  for  re-insurance  as  fixed  in  section  7,  and  with  its 
other  proper  liabilities,  excepting  capital,  amount  to  less  than  three- 
fourths  of  its  capital  stocii,  if  it  have  a  stock  capital,  or  in  case  of  a 
mutual  company,  if  the  assets,  less  unsettled  claims  and  other  ab- 
solute liabilities,  amount  to  less  than  three-fourths  the  sum  requisite 
for  re-insurance,  computed  according  to  the  method  fixed  in  section 
7,  then  he  shall  call  upon  it  to  make  up  such  deficiency  witliin  such 
reasonable  time  as  he  shall  fix,  and  on  a  failure  to  comply  with  such 
requirement  he  shall  bring  his  petition  (setting  forth  the  foregoing 
facts)  to  a  Judge  of  the  Superior  Court  for  the  county  in  which  the 
principal  office  of  such  company  is  located  and  praying  for  an  in- 
junction to  issue  restraining  said  company  from  the  further  prosecu- 
tion of  the  businessof  making  or  renewing  insurances  until  the  said 
deficiency  is  made  up,  and  if  upon  a  hearing  before  said  court  the 
allegations  contained  in  such  petition  of  the  said  Commissioner 
shall  be  found  true,  the  judge  aforesaid  shall  issue  such  injunction. 
2  14.  Whenever  it  shall  appear  to  the  Commissioner  of  Insur- 
ance from  his  own  examination,  or  from  the  report  of  the  committee 
appointed  by  him  as  provided  in  this  act,  that  the  affairs  of  any 
company  not  incorporated  by  this  State,  and  doing  business  in  this 
State,  are  in  an  unsound  condition,  estimated  in  the  same  manner 
as  prescribed  in  the  preceding  section,  he  sliall  revoke  the  certificate 
granted  in  behalf  of  such  company,  and  shall  cause  a  notification 
thereof  to  be  published  in  a  newspaper  printed  in  the  cities  of 
Hartford  and  New  Haven,  at  least  four  weeks;  and  the  agent  or 
agents  of  such  company  are,  after  the  first  publication  of  such  no- 
tice, required  to  discontinue  the  issuing  of  any  new  policy,  or  tlie 
renewing  of  any  previously  issued,  and  anj^  agent  who  shall  make, 
issue  or  deliver  any  policy,  or  the  renewal  of  any  policy  of  insur- 
ance, or  collect  any  premium  of  insurance,  or  in  any  way  transact 
any  business  of  insurance  on  behalf  of  any  such  company,  shall  be 
liable  to  a  penalty  of  one  hundred  dollars  for  eacli  offense,  to  l)e 
recovered  with  costs  of  prosecution,  in  the  name  of  the  Treasurer 
of  this  State  by  action  on  this  statute,  one-half  of  which  penalty 
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shall  be  paid  to  the  person  informing,  and  the  other  half  to  the 
Treasurer  for  the  use  of  the  State.  The  t«rm  agent  or  agents  used 
in  this  section  shall  include  an  acknowledged  agent  or  surveyor, 
and  any  person  or  persons  who  shall  in  any  manner  aid  in  transact- 
ing the  business  of  insurance  of  any  insurance  company  or  associa- 
tion not  incorporated  by  this  State. 

J  15.  No  foreign  insurance  company  shall  make  any  contract  of 
insurance  of  any  kind  or  description  against  loss  or  damage  by  fire 
or  inland  navigation  risks,  nor  expose  themselves  to  any  such  loss 
by  any  one  risk  or  hazard  for  any  greater  amount  in  proportion  to 
its  capital  as  determined  by  the  provisions  of  this  act  than  com- 
panies organized  under  the  laws  of  this  State  may  do. 

2  16.  The  capital  of  such  foreign  company  doing  fire  insurance 
business  in  this  State,  or  any  such  company  hereafter  admitted  to 
such  business  in  this  State,  shall  for  all  the  purposes  of  this  act, 
and  of  the  general  insurance  laws  of  this  State,  be  the  aggregate 
value  of  such  sums  or  securities  as  such  company  shall  have  on 
deposit  in  the  insurance  and  other  departments  of  this  State,  and 
of  the  other  States  of  the  United  States,  for  the  general  benefit  of 
policy  holders  in  any  of  such  States  or  in  the  United  States,  and  all 
bonds  and  mortgages  for  money  loaned  on  real  estate  in  this  State, 
or  any  State  of  the  United  States,  provided  such  loans  have  been 
made  in  conformity  with  the  laws  of  such  State  providing  for  the 
incorporation  of  insurance  companies  therein,  and  the  investment 
of  their  capital,  and  all  other  assets  and  property  in  the  United 
States,  in  which  fire  insurance  companies  organized  under  the  laws 
of  this  State,  may  by  the  laws  thereof  invest,  provided  such  bonds 
and  mortgages,  assets,  and  property,  shall  be  vested  in  and  held  in 
the  United  States  by  trustees  approved  by  the  Commissioner  of  In- 
surance of  this  State,  and  citizens  of  the  United  States,  for  the 
general  benefit  and  security  of  all  its  policy  holders  and  creditors 
in  the  United  .States,  after  taking  from  such  aggregate  value  the 
same  deductions  for  losses,  debts,  and  liabilities  in  this  and  the 
other  States  of  the  United  States,  and  for  premiums  upon  risks 
therein  not  expired,  as  is  authorized  or  required  by  the  laws  of  the 
State,  or  the  regulations  of  its  insurance  department,  with  respect 
to  fire  insurance  companies  organized  under  the  laws  of  this  State. 

J  17.  To  determine  the  amount  of  such  capital,  the  agent  or 
attorney  of  such  foreign  insurance  company  doing  fire  insurance 
business  in  this  State,  shall  within  four  months  after  the  passage 
of  this  act,  and  in  the  month  of  January  of  every  year  thereafter, 
render  to  said  Commissioner  a  detailed  statement  of  the  items 
making  up  said  capital,  and  of  the  deductions  to  be  made  therefrom, 
subscribed  and  verified  by  the  oath  of  such  agent  or  attorney,  and 
said  Commissioner  shall  have  authority  to  make  such  examina- 
tions in  respect  to  such  assets  and  liabilities  as  he  shall  deem 
proper,  and  upon  compliance  with  the  requirements  of  this  act,  It 
sliall  be  his  duty  thereupon,  and  from  year  to  year  thereafter,  to 
issue  to  such  foreign  insurance  company  a  certificate  of  the  amount 
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.of  its  BO  determined  capital,  and  that  t^e  requirements  of  this  act 
have  been  complied  with,  upon  which  capital  it  may  transact  busi- 
ness in  this  State,  subject  to  all  the  restrictions  and  limitations  of 
the  laws  regulating  fire  insurance  companies  incorporated  under 
the  laws  of  this  State. 

i  18.  The  trustees  referred  to  in  the  sixteenth  section  of  this 
act,  shall  be  appointed  directly  by  the  board  of  managers  or  di- 
rectors of  such  foreign  insurance  company,  and  a  duly  certified 
eopy  of  the  vote  or  resolution  by  which  they  were  appointed  shall, 
together  with  a  certified  copy  of  the  trust,  deed,  or  instrument 
under  which  they  are  to  act,  be  filed  in  the  office  of  the  Commis- 
sioner of  Insurance;  and  the  said  Commissioner  shall  have  the 
same  power  to  examine  such  trustees,  or  the  agent  or  attorney,  of 
such  company  under  oath,  and  their  assets,  books  and  accounts, 
either  in  person  or  by  one  or  more  persons  to  be  appointed  by  him, 
as  by  law  he  has  as  to  the  officers,  agents,  assets,  books  and  ac- 
counts of  any  company  authorized  to  do  the  fire  insurance  business 
in  this  State.  And  if  by  such  examination  it  shall  appear  that  the 
net  capital  for  which  the  last  certificate  shall  be  outstanding  has 
been  materially  reduced,  the  Commissioner  may  call  in  such  certifi- 
cate and  issue  another  correspondent  with  such  reduced  capital. 

i  19.  No  foreign  insurance  company,  or  any  agent  or  attorney 
thereof,  shall  be  admitted  to  transact  the  business  of  fire  insurance 
in  this  State,  or  take  risks  until,  in  addition  to  all  other  require- 
ments of  the  laws  now  in  force  in  this  State,  such  companies  shall 
comply  with  sections  15,  16  and  17  of  this  act,  and  receive  the  cer- 
tificate of  the  Insurance  Commissioner  mentioned  in  the  eleventh 
section  of  this  act. 

2  20.  The  term  foreign  insurance  company,  as  used  in  this  act, 
includes  any  company,  corjwration,  association,  partnership,  or  in- 
dividual of  any  foreign  government  doing  fire  insurance  business 
in  this  State,  whether  incorporated  or  not. 

2  21.  Any  violation  of  the  provisions  of  sections  15,  17, 18  and 
19  of  this  act,  shall  subject  the  party  so  violating  to  a  penalty  of 
five  hundred  dollars  for  each  violation,  with  costs  of  prosecution, 
to  be  recovered  in  the  name  of  the  Treasurer,  by  action  on  tliis 
statute,  one-half  of  which  shall  be  paid  to  the  person  informing, 
and  the  other  half  to  the  Treasurer  for  the  use  of  the  State. 

2  22.  It  shall  be  the  duty  of  every  company  chartered  by  the 
legislature  of  this  State,  to  grant  insurances,  or  to  make  any 
contract  contingent  upon  lives,  on  or  before  the  first  day  of  Marcli 
in  each  year,  to  render  to  the  Insurance  Commissioner,  upon  the 
oath  of  its  President  and  Secretary,  a  report  of  its  condition  upon 
the  preceding  31st  day  of  December,  which  shall  include  a  detailed 
statement  of  its  assets  and  liabilities  on  that  day  ;  the  amount  and 
character  of  business  transacted ;  moneys  received  and  expended 
during  the  year;  a  descriptive  list  of  all  policies  and  contracts 
of  Insurance  in  force  on  that  day;  and  such  other  information  as 
the  CoDGLmissioner  may  deem  necessary  to  determine  the  solvency 
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of  Bucn  company.  For  this  purpose  the  Commissioner  shall  pre- 
pare and  furnish  to  each  company  suitable  blanks  with  such  ques- 
tions as  may  be  necessary.  In  case  any  company  shall  fail  to  make 
such  report  within  the  time  aforesaid,  it  shall  be  deemed  insolvent, 
and  may  be  proceeded  with  as  provided  in  section  28  of  this  act. 

I  23.  Upon  receipt  of  such  report  the  Commissioner  shall, 
without  delay,  make  a  valuation  of  the  policies  of  each  company, 
and  ascertain  the  amount  of  re-insurance  reserve  proper  to  be  held 
on  account  thereof.  He  shall  for  this  purpose  assume  the  rate  of 
mortality  shown  by  the  so-called  actuaries'  or  combined  experience 
table,  and  four  per  cent,  compound  interest ;  and  lie  shall  value 
only  net  premiums. 

8  24.  It  shall  be  the  duty  of  the  Insurance  Commissioner  once 
in  three  years,  and  oftener  if  he  deem  it  necessary,  to  vi^it  each 
life  insurance  company  incorporated  in  this  State,  and  thoroughly 
examine  its  financial  condition  and  its  ability  to  fulfill  its  obliga- 
tions, and  ascertain  whether  it  has  complied  with  all  the  provisions 
of  law  applicable  to  the  company  and  its  transactions. 

{  25.  He  shall  in  like  manner  visit  and  examine  as  aforesaid, 
any  life  insurance  company  not  organized  or  incorporated  in  this 
Stat€,  and  doing  business  by  agencies  therein,  whenever  he  has 
reason  to  doubt  the  solvency  of  such  company.  He  may  employ 
such  assistants  as  may  be  necessary  in  making  the  examination; 
and  all  the  expenses  of  an  examination  without  the  State,  shall  be 
borne  by  the  company  examined. 

§  26.  For  the  purposes  aforesaid,  the  Commissioner  shall  have 
free  access  to  all  books  and  papers  of  any  life  insurance  company 
doing  business  in  this  State,  and  may  examine  under  oath  its 
officers  or  agents  relative  to  its  business  and  condition.  If  any 
company  not  organized  or  incorporated  in  this  State,  its  officers  or 
agents  refuse  to  submit  to  such  examination,  or  to  comply  with  any 
provisions  of  this  act  in  relation  thereto,  the  authority  of  such 
company  to  do  business  in  this  State  shall  cease. 

?  27.  No  life  insurance  company  hereafter  organized  or  char- 
tered in  this  State,  shall  issue  policies  until  upon  examination  by 
the  Commissioner  it  shall  have  been  found  to  have  complied  with 
the  laws  thereof;  nor  until  the  Commissioner  shall  have  issued  his 
certificate  setting  forth  such  fact  and  authorizing  such  company 
to  issue  policies.  For  such  examination  the  company  shall  pay  to 
the  Commissioner  the  sum  of  thirty  dollars. 

J  28.  If  it  shall  appear  from  any  report,  valuation,  or  examina- 
tion, as  herein  provided,  that  the  assets  of  any  company  chartered 
by  this  State  to  grant  insurances  or  make  contracts  contingent 
upon  lives,  are  less  than  its  liabilities,  or  if  it  shall  fail  to  comply 
with  any  requirements  of  this  act,  the  Commissioner  shall  forth- 
with notify  such  company  to  cease  the  issue  of  new  policies,  and 
the  payment  of  dividends  to  stock  and  policy  holders,  until  such 
time  as  the  deficiency  shall  be  supplied  ;  an<l  he  may  at  his  dis- 
cretion bring  his  petition  to  the  court  of  probate  for  the  district  iu 
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which  the  principal  office  of  such  company  is  located,  setting  forth 
the  facts  upon  which  it  is  founded,  and  praying  for  an  appointment 
of  a  trustee  to  take  possession  of  the  property  of  sucli  company  for 
the  benefit  of  its  creditors ;  sucii  trustee,  if  appointed,  shall  pro- 
ceed as  directed  by  section  29  of  this  act. 

{  S9.  In  ease  that  it  shall  appear  that  the  assets  are  less  in 
amount  than  three-fourths  of  the  liabilities  of  such  company,  the 
Commissioner  shall  without  delay  bring  his  petition  to  the  court  of 
probate  for  the  district  in  which  the  principal  office  of  such  com- 
pany is  located,  in  the  manner  and  form  provided  in  section  28  of  this 
act,  and  the  court  shall  thereupon  appoint  a  trustee  who  shall  file 
w^ith  said  court  his  oath  of  office,  and  a  bond  in  such  amount  with 
BQch  security  as  the  court  may  direct,  and  who  shall  take  possession 
of  all  books,  papers,  and  property,  and  receive  all  moneys  belong- 
ing to  such  company,  and  apply  the  same,  under  order  of  the  court, 
to  the  settlement  of  all  claims  against  it,  and  to  the  re-insurance  of 
its  risks  in  some  company  or  companies  of  good  standing,  prefer- 
ence being  given  to  companies  chartered  by  this  State ;  the  trustee 
shall  make  a  full  report  of  his  doings  in  the  premises  to  the  court 
appointing  him,  and  the  court  shall  upon  the  re-insurance  of  its 
risks,  and  the  transfer  of  its  property  for  that  purpose,  declare  the 
dissolution  of  the  company  by  an  order  to  be  published  for  one 
month  in  a  paper  of  general  circulation  published  in  the  county 
where  the  company  is  located. 

{  30.  Any  company  organized  or  incorporated  in  another  State, 
or  by  the  government  of  the  United  States,  or  of  any  foreign 
country,  to  grant  insurances  or  make  contracts  contingent  upon 
lives,  before  being  admitted  to  do  business  in  this  State  and  receiv- 
ing the  Commissioner's  license  therefor,  and  on  or  before  the  first 
day  of  March  in  each  year,  shall  furnish  to  the  Insurance  Commis- 
sioner a  certificate  of  the  proper  officer  of  the  State  or  government 
by  whose  authority  it  is  organized  or  incorporated,  setting  fortli  a 
true  and  full  copy  of  its  report  to  such  officer,  of  its  condition  upon 
the  thirty-first  day  of  December  last  preceding,  a  valuation  of  its 
policies  and  contracts  by  said  officer,  by  a  standard  equivalent  to 
that  provided  in  section  23  of  this  act,  and  that  the  company  has 
complied  with  all  the  laws  of  the  State  or  government  by  whose 
authority  it  Is  organized  or  incorporated  and  is  authorized  to  trans- 
act business  therein. 

If  such  certificate  shall  substantially  furnish  the  information 
required  fh>m  companies  chartered  by  this  State,  and  it  shall 
appear  therefh)m  that  the  company  furnishing  the  same  is  solvent, 
and  if  it  shall  have  complied  with  all  other  provisions  of  law 
necessary  thereto,  the  Commissioner  shall  thereupon  issue  his 
license  to  such  company  to  transact  business  in  this  State  for  one 
year  from  the  thirty-first  day  of  December  last  preceding. 

J  31.  In  default  of  the  certificate  aforesaid,  or  if  any  other 
State  or  country  shall  refuse  to  license  life  insurance  companies 
chartered  by  this  State  to  transact  business  in  such  other  State  or 
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country  upon  a  similar  certificate  from  the  Commissioner  of  this 
Btate,  no  license  shall  issue  to  any  company  organized  or  incor- 
porated in  such  other  State  to  transact  business  in  this  State,  until 
it  shall  have  made  a  report  in  the  manner  and  form  required  from 
companies  chartered  by  this  State,  and  until  a  valuation  of  ita 
policies  and  contracts  shall  have  been  made  by  the  Commissioner 
as  hereinbefore  provided. 

i  32.  If  it  shall  at  any  time  appear  to  the  satisfaction  of  the 
Commissioner,  from  personal  examination,  or  from  any  report  or 
valuation,  or  certificate  of  the  same,  that  any  life  insurance  com- 
pany organized  or  incorporated  in  another  State,  or  under  the  au- 
thority of  the  government  of  the  United  States,  or  of  any  foreign 
country,  does  not  possess  assets  equal  in  amount  to  its  liabilities 
ascertained  as  hereinbefore  provided,  he  shall  forthwith  revoke  his 
license  to  said  company  and  to  its  agents  to  transact  business  in 
this  State,  and  shall  cause  notice  thereof  to  be  published  for  one 
month  in  two  newspapers  of  general  circulation  printed  one  in  the 
city  of  Hartford  and  one  in  the  city  of  New  Haven.  License  to 
such  company  to  transact  business  may  be  re-issued  when  the 
Commissioner  shall  become  satislied  of  its  restoration  to  solvency. 

1  33.  Any  officer,  agent  or  other  person,  who  shall  issue  or  de- 
liver in  this  State,  any  policy  or  contract  of  insurance  of  such  life 
insurance  company  without  license,  or  after  revocation  of  its  license, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  by  a  fine 
of  not  less  than  one  hundred,  nor  more  than  five  hundred  dollars 
for  each  and  every  policy  so  issued  or  delivered. 

2  34.  Life  insurance  companies  of  other  States,  and  foreign 
companies,  shall  each  appoint  one  agent  or  attorney  residing  in 
this  State,  who  shall  act  in  that  capacity  until  a  successor  be  duly 
appointed,  upon  whom  any  process  from  any  court  within  the 
State  may  be  served,  and  such  service  shall  be  binding  and  shall  be 
deemed  a  personal  service  upon  the  company  appointing  the  agent 
or  attorney  upon  whom  such  service  is  made.  A  certificate  of  such 
appointment  shall  be  filed  with  the  Commissioner,  and  if  such 
company  shall  withdraw  from  the  State,  or  cease  to  do  business 
therein,  service  upon  such  agent  shall  nevertheless  be  deemed  a 
personal  service  upon  the  company  appointing  him. 

I  35.  The  Insurance  Commissioner  shall  make  each  year  to  the 
legislature  of  this  State  a  report  of  his  official  acts,  and  of  the  con- 
dition of  all  companies  chartered  by  or  doing  business  in  the  same, 
embracing  the  substance  of  the  reports  of  such  companies  therein 
for  the  current  year. 

I  36.  A  policy  of  insurance  on  the  life  of  any  person,  expressed 
to  be  for  the  benefit  of  any  married  woman,  or  duly  assigned,  trans- 
ferred, or  made  payable  to  any  married  woman,  or  to  any  person  in 
trust  for  her  benefit,  whether  the  same  be  i)roeure(l  by  herself,  her 
husband,  or  any  other  person,  shall  inure  to  her  separate  use  and 
benefit,  or  in  ease  of  her  decease  before  payment  of  the  same,  to 
the  use  and  benefit  of  her  children,  or  of  her  husband's  children,  as 
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may  be  provided  Id  said  policy,  independently  of  her  liusband,  his 
creditors  or  representatives,  or  of  tiie  person  procuring,  assigning, 
or  transferring  tlie  same,  his  creditors  or  representatives ;  provided^ 
that  if  the  annual  premium  on  any  such  policy  exceed  three  hun- 
dred dollars,  an  amount  equal  to  the  excess  of  such  premium  over 
three  hundred  dollars,  with  interest  thereon,  shall  Inure  to  the 
benefit  of  such  creditors ;  and  provided  further,  that  in  case  of  the 
decease  of  such  married  woman  before  the  decease  of  the  life 
insured,  leaving  no  children  of  herself  or  of  her  husband,  the  policy 
shall  become  the  property  of  the  person  who  has  paid  the  premiums 
upon  the  same,  unless  otherwise  provided  by  said  policy. 

I  87.  Section  126,  title  13,  chapter  2,  and  section  883,  title  7, 
chapter  7,  of  the  Revised  Statutes  of  1866,  and  section  381  of 
chapter  7,  title  7,  of  said  Revised  Statutes,  and  all  other  acts  and 
parts  of  acts  inconsistent  with  this  act,  are  hereby  repealed ;  and 
this  act  shall  not  affect  any  suit  now  pending. 

{  38.  Nothing  contained  in  this  act  shall  be  construed  to  alter 
or  amend  sections  384  and  385,  title  7,  chapter  7,  of  the  Revised 
Statutes  of  1866. 

i  39.    This  Act  shall  take  effect  from  and  after  its  passage. 

Approved,  July  27, 1871. 


MICHIGAN. 
An  Act  to  establish  an  Insurance  Bureau, 

\  1.  The  people  of  the  State  of  Michigan  enact,  That  there  is 
hereby  established  in  the  State  department  a  separate  and  distinct 
bureau,  which  shall  be  especially  charged  with  the  execution  of  the 
laws  heretofore  passed,  or  that  may  be  hereafter  passed,  in  relation 
to  fire,  fire  and  marine,  life  and  other  methods  and  practices  of 
insurance. 

2  2.  The  chief  officer  of  said  department  shall  be  denominated 
the  Commissioner  of  Insurance.  He  shall  be  a  citizen  of  this  State, 
and  shall  reside,  during  the  term  of  his  office,  at  the  seat  of  govern- 
ment, and  personally  superintend  the  duties  of  his  office;  and  shall 
not  be  directly  or  indirectly  connected  with  the  management  or 
affairs  of  any  insurance  company.  He  shall  be  appointed  by  tlie 
Governor,  by  and  with  the  consent  of  the  senate,  and  shall  hold  his 
oflice  for  the  term  of  two  years;  he  shall  receive  an  annual  salary 
of  eighteen  hundred  dollars,  to  be  paid  quarterly,  as  is  hereinafter 
provided:  He  may  employ  a  clerk  to  discharge  sncli  duties  as  he 
shall  assign  him,  whose  compensation  shall  not  exceed  one  tliou- 
sand  dollars  per  annum,  which  shall  be  paid  to  him  niontlily,  on 
the  certificate  of  the  Commissioner  of  Insurance,  and  upon  the 
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warrant  of  the  Auditor  Ganeral ;  whenever  a  vacancy  shall  occur  in 
said  office  of  Commissioner,  by  reason  of  death,  removal,  or  other- 
wise, the  Governor  shall  fill  such  vacancy  by  appointment,  by  and 
with  the  advice  and  consent  of  the  senate,  if  in  session.  Within 
fifteen  days  from  the  time  of  notice  of  his  appointment,  the  Com- 
missioner shall  take  and  subscribe  the  oath  of  office  prescribed  by 
the  constitution,  and  file  the  same  in  the  office  of  the  Secretary  of 
State;  and  the  said  Commissioner  of  Insurance  shall  give  to  the 
people  of  the  State  of  Michigan  a  bond  in  the  penalty  of  ten  thou- 
sand dollars,  with  sureties,  to  be  approved  by  the  Auditor  General, 
conditioned  for  the  faithful  discharge  of  the  duties  of  his  office. 

I  3.  The  Commissioner  of  Insurance  shall  possess  all  the  powers, 
perform  all  the  duties  and  be  subjected  to  all  the  obligations  and 
penalties  now  conferred  by  law  upon  the  Secretary  of  State,  or  to 
which  the  Secretary  of  State  is  subject,  in  relation  to  insurance 
companies,  and  the  formation  thereof,  under  the  laws  relating 
thereto,  so  that  every  power  and  duty  thereby  conferred  on  the  Sec- 
retary of  State,  shall,  from  and  after  the  appointment  of  such 
Commissioner,  be  transferred  to  and  conferred  upon  the  said  Com- 
missioner. The  Commissioner  shall  be  required  to  annually  report 
the  name  and  compensation  of  the  clerk  employed  by  him,  and 
the  whole  amount  of  expenses  of  the  department  during  the  year; 
such  report  shall  be  made  on  or  before  the  last  day  of  June  in  each 
year,  and  fifteen  hundred  copies  shall  be  printed  for  public  informa- 
tion and  use. 

i  4.  The  said  Commissioner,  with  the  approval  of  the  Governor, 
sliall  devise  a  seal  with  suitable  inscriptions,  for  his  office,  a  de- 
scription of  which,  with  certificate  of  the  approval  of  the  (iovernor, 
shall  be  filed  in  the  office  of  the  Secretary  of  State,  with  an  impres- 
sion thereof,  wliich  seal  shall  thereupon  be  and  become  the  seal  of 
office  of  the  Commissioner  of  Insurance,  and  the  same  may  be  re- 
newed whenever  necessary.  Every  certificate,  assignment  or  con- 
veyance executed  by  the  saici  Commissioner  in  pursuance  of  any 
authority  conferred  on  him  by  law,  and  sealed  with  his  said  seal  of 
office,  shall  be  received  as  evidence,  and  may  be  recorded  in  the 
proper  recording  offices,  in  the  same  manner,  and  with  the  like 
effect  as  a  deed  regularly  acknowledged  or  approved  before  an  officer 
authorized  by  law  to  take  the  proof  or  acknowledgment  of  deeds,  or 
filed  in  the  office  of  any  county  clerk  or  clerk  of  a  court  of  record, 
and  all  copies  of  papers  in  the  office  of  the  said  Commissioner  certi- 
fied by  him,  and  authenticated  by  the  said  seal,  shall  in  all  cases  be 
evidence  in  all  courts  of  this  State  equally  and  in  like  manner  as 
the  original;  an  impression  of  said  seal  directly  on  paper  shall  be 
as  valid  as  if  made  on  a  wafer  or  wax. 

I  5.  All  books,  papers  and  documents,  and  all  other  papers 
whatever  in  the  office  of  the  Secretary  of  State,  relating  to  the 
business  of  insurance,  shall  be  transferred  to  the  custody  of  the 
Commissioner  of  the  Insurance  Bureau,  and  be  and  remain  in  his 
charge  and  custody. 
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2  6.  There  shall  be  assigned  to  the  said  Commissioner  by  the 
Secretary  of  State,  at  Lansing,  suitable  room  in  his  department  for 
conducting  the  business  of  said  bureau,  and  the  said  Commissioner 
shall,  from  time  to  time,  furnish  the  necessary  furniture,  stationer3% 
ftiel,  lights,  and  other  proper  conveniences  for  the  transaction  of 
the  said  business,  the  expenses  of  which  shall  be  paid,  on  tbe  certi- 
ficate of  the  Commissioner  ancf  the  warrant  of  the  Auditor  General, 
by  tbe  State  Treasurer  from  the  fund  hereinafter  mentioned. 

1  7.  The  taxes  on  premiums  from  insurance  companies  shall 
continue  to  be  paid  to  the  State  Treasurer,  on  the  first  day  of 
January,  or  within  sixty  days  thereafter  in  each  year,  and  shall  be 
upon  the  premiums  which,  during  the  year  or  part  of  tlie  year 
ending  on  the  preceding  thirty-flrst  day  of  December,  shall  have 
been  received  by  any  insurance  company,  or  by  any  person  acting 
as  agent  therefor,  both  upon  policies  issued  by  agents  in  this  State, 
or  policies  issued  at  the  office  of  the  companies  upon  application  of 
sub-agents  or  others,  or  for  any  individuals  or  association  of  indi- 
viduals, not  incorporated  or  authorized  by  the  laws  of  this  State,  to 
effect  insurance  against  fire,  inland,  marine,  life,  casualty,  or  other 
losses  and  risks,  or  which  shall  have  been  received  by  any  person 
for  such  company  or  agent,  or  shall  have  been  agreed  to  be  paid  for 
any  insurance  effected,  or  agreed  to  be  effected,  or  procured  by  such 
company  or  agent,  or  against  fire,  inland,  marine,  life,  casualty,  or 
other  risks,  although  such  companies,  associations,  or  individuals 
may  be  incorporated  or  authorized  for  that  purpose  by  the  laws  of 
any  other  State  of  the  United  States,  or  of  any  foreign  government. 
The  State  Treasurer  on  receiving  such  tax  from  any  company  shall 
issue  therefor  duplicate  receipts;  one  of  which  he  shall  deliver  to 
the  company,  and  the  other  shall  be  filed  with  said  Commissioner. 

{  8.  It  shall  be  proper  and  lawful  for  the  Commissioner  of  In- 
surance to  visit  any  insurance  company  in  other  States  for  the 
examination  of  its  affairs,  the  expenses  in  all  cases  to  be  paid  by 
said  insurance  companies. 

2  9.  The  State  Treasurer  shall  keep  all  funds  received  from  said 
taxes  as  a  separate  and  distinct  fund  for  the  maintenance  of  snid 
bureau,  and  all  warrants  for  the  salary  of  the  Commissioner  and  liis 
clerk,  and  for  all  other  expenses  of  such  bureau,  shall  be  drawn  by 
the  Auditor  General  upon,  and  paid  out  of  such  fund  ;  and  in  case 
of  any  balance  to  the  credit  of  said  fund,  in  excess  of  the  necessary 
expenses  of  such  bureau,  it  shall  be  transferred  at  the  close  of  the 
fiscal  year  to  the  general  fund  of  the  State. 

J  10.  The  Governor  shall  have  the  power,  and  it  is  hereby  made 
his  duty,  to  remove  the  said  Commissioner  for  neglect  of  duty, 
breach  of  trust,  incompetence  or  malfeasance  in  office,  upon  reason- 
able cause  shown,  and  in  case  of  such  removal  the  Governor  shall 
file  in  the  office  of  the  Secretary  of  State,  and  report  to  the  legisla- 
ture at  its  next  session,  the  reasons  for  such  removal. 

2  11.  This  act  shall  take  immediate  effect. 
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The  Journal,  for  the  next  two  or  three  numbers,  will  contain, 
no  leading  articles,  the  space  being  devoted  to  the  Digest  and 
Report  of  a  number  of  important  cases  now  on  hand,  and  to  the 
Acts  of  the  State  Legislatures  relating  to  Insurance. 


CASES  REPORTED. 

We  give  in  this  number  a  full  report  of  six  insurance  cases. 

In  Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co.,  the  court  decide 
that  the  agent  of  a  company  has  power  to  waive  the  written  con- 
ditions and  requirements  of  the  application  and  policy,  and  that 
the  company  is  responsible  for  the  misrepresentations  of  an  agent, 
who  has  been  informed  of  the  facts,  in  filling  out  these  papers,  and 
the  same  doctrine  is  maintained  in  Miner  vs.  The  Poenix  Ins.  Co, 
The  decision  in  another  case,  North  American  Fire  Ins.  Co.  vs. 
Throop,  Mich.  S.  C,  decided  during  the  present  year,  and  which 
we  shall  give  in  our  next  number,  is  to  the  same  effect.  These 
cases  seem  to  overrule  the  doctrine  heret*)fore  held  upon  this  subject. 

In  Northrup  vs.  The  Railway  Assurance  Co.,  the  court  decide 
that  a  passenger  walking  from  a  steamboat  lauding  to  a  railway 
station,  in  tlie  prosecution  of  a  journey,  is,  in  the  meaning  of  the 
law,  traveling  by  a  public  conveyance. 

In  the  case  of  The  Springfield  Ins.  Co.  vs.  Brown,  the  court  con- 
strue the  word  "property,"  in  a  clause  forbidding  alienation,  to 
mean  the  thing  insured,  and  not  the  interest  held  as  mortgagor. 

Bradley,  Admr.  vs.  The  Mutual  Benefit  Life  Ins.  Co.,  is  a  case 
of  peculiar  interest.  Another  case,  upon  a  similar  policy,  on  the 
life  (»f  the  same  person,  and  involving  the  same  questions,  was  four 
times  before  the  Supreme  Court  of  Massachusetts,  13  Allen,  308  and 
99  Mass.,  317.  The  question  is,  whether  the  proviso  that,  if  the 
assured  shall  die  **in  the  known  violation  of  any  law  of  these 
States,"  the  policy  shall  be  void,  applies  to  a  violation  of  the  law 
reluting  to  the  civil  rights  of  parties.  In  Massachusetts  it  was 
held  that  the  proviso  did  not  refer  to  a  violation  of  such  law,  and 
the  case  was  decided  against  the  company.  In  the  present  case,  the 
decision  is  the  reverse,  and  in  favor  of  the  company,  but  with  a 
dissenting  opinion,  which  we  publish. 
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INSURANCE  LEGISLATION. 

Connecticut. — ^The  iuBuraiice  law  passed  at  the  late  session  of 
the  Connecticut  legislature,  and  which  will  be  found  in  the  present 
number  of  the  Joubkal,  provides  for  the  appointment  of  an  In- 
surance Commissioner,  whose  term  of  office  shall  be  three  years, 
and  his  salary  $3,500  per  annum,  and  expenses  while  attending  to 
bis  duties  outside  of  Hartford,  with  incidental  expenses  of  his  office 
and  necessary  clerical  aid.  He  is  required  to  report  annually  to  the 
legislature.  The  fees  to  be  paid  the  department  are  reasonable. 
For  valuing  life  policies,  the  fee  is  one  cent  per  one  thousand  dollars 
of  insurance  valued. 

Each  fire  and  marine  insurance  company  is  required  to  file  an 
annual  statement  of  its  condition,  and  the  Commissioner  is  author- 
issed  to  address  any  inquiries  to  the  company  in  relation  to  its 
financial  condition,  which  the  company  is  required  to  reply  to  in 
writing.  It  is  also  the  duty  of  the  Commissioner,  whenever  he 
shall  deem  it  expedient,  to  examine  into  the  afilairs  of  any  such 
company  incorporated  or  doing  business  in  the  State,  and  if  its 
stock  or  assets  are  found  to  be  impaired  beyond  a  certain  amount, 
he  may  compel  it  to  make  up  the  deficiency,  or  may  petition  a 
judge  of  the  Superior  Court  for  an  injunction  to  restrain  it  from 
doing  business.  Whenever  it  shall  appear  to  him  that  the  affairs 
of  any  company,  not  incorporated  in  that  Stat.e,  are  in  an  unsound 
condition,  he  shall  revoke  its  certificate  and  make  publication  of 
the  facts. 

No  fire  insurance  company  incorporated  in  the  State,  or  else- 
where, is  permitted  to  expose  itself  to  any  loss  on  any  one  fire  risk 
to  an  amount  exceeding  ten  per  cent,  of  its  paid  up  capital. 

No  fire  or  fire  and  marine  insurance  company  from  another 
State  shall  do  business  in  the  State  **  unless  possessed  of  at  least 
$150,000  of  cash  capital  paid  up  and  securely  invested.^'  Such  com- 
panies are  requested  to  file  a  copy  of  their  charters  and  a  statement, 
to  be  renewed  annually,  of  the  facts  required  in  the  annual  reports 
of  companies  incorporated  in  the  State.  The  capital  of  any  foreign 
fire  company  shall  be  considered  to  be  the  aggregate  value  of  such 
sums  or  securities  as  the  company  shall  have  on  deposit  with  the 
department  of  that,  or  other  States  of  the  United  States,  held  by 
tirustees,  citizens  of  the  United  States,  for  the  benefit  of  policy 
holders  in  the  United  States ;  and  such  company  is  required  to  make 
detailed  statements  to  the  Commissioner  in  regard  to  such  capital. 

Each  life  insurance  company,  organized  in  the  State,  is  required 
to  make  an  annual  report,  to  include  certain  specified  statements 
and  "  such  other  information  as  the  Commissioner  may  deem  neces- 
sary to  determine  the  solvency  of  such  company."  In  case  the 
company  shall  fall  to  make  sucli  report  within  the  required  time,  it 
is  to  l>e  proceeded  against  as  if  insolvent.  The  Commissioner  is  re- 
quired annually  to  make  a  valuation  of  the  policies  of  each  home 
company,  and  to  ascertain  the  amount  of  re-insurance  reserve. 
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necessary  on  account  thereof;  and  once  in  three  years,  and  oftener 
if  he  sliall  deem  it  necessary,  he  is  to  visit  each  company  incorpor- 
ated in  the  State,  and  thoroughly  examine  its  financial  condition, 
and  is  in  lilse  manner  to  examine  other  companies  doing  business 
in  the  State,  whenever  he  has  reason  to  doubt  their  solvency.  If 
the  assets  of  any  company,  incorporated  in  the  State,  shall  be  less 
than  its  liabilities,  he  may  notify  it  to  cease  issuing  policies  and 
paying  dividends  on  stociv,  until  the  deficiency  is  made  up ;  or  he 
may  proceed  to  wind  up  the  company.  In  case,  however,  the  assets 
are  less  than  three-fourths  the  liabilities  of  the  company,  he  is 
required  to  proceed  against  it  for  its  dissolution  and  the  winding  up 
of  its  affairs  without  delay.  Each  insurance  company,  not  incor- 
porated in  the  State,  is  required,  before  commencing  business,  to 
furnish  a  certificate,  to  be  renewed  each  year,  containing  a  copy  of 
the  annual  report  of  the  insurance  officer  of  its  own  State  in  regard 
to  it«  condition,  a  valuation  of  its  policies,  and  a  statement  that  it 
has  complied  with  all  the  laws  of  the  government  by  whose  au- 
thority it  was  incorporated.  In  default  of  such  certificate,  or  if  the 
State  or  country  in  which  it  was  incorporated  shall  refuse  a  license 
upon  a  similar  certificate  from  the  State  of  Connecticut,  the  com- 
pany is  required  to  make  a  report  in  the  manner  and  form  as 
required  from  companies  incorporated  in  that  State,  and  to  submit 
to  a  valuation  of  its  policies  and  contracts  by  the  Commissioner. 
If  at  any  time  it  shall  appear  to  the  Commissioner  that  any  such 
company  does  not  possess  assets  equal  to  its  liabilities,  he  shall 
forthwith  revoke  his  license  to  the  company  and  make  publication 
of  the  fact. 

Life  policies,  for  the  benefit  of  married  women,  the  premium  on 
which  does  not  exceed  $300  per  atmum,  are  exempt  from  the  claims 
of  the  creditors  of  the  person  insured. 

Every  insurance  company,  not  incorporated  in  the  State,  is  re- 
quired to  appoint  one  agent  in  the  State  upon  whom  process  of  law 
may  be  served. 

The  bill  seems,  in  the  main,  to  have  been  well  drawn,  but  has 
not  entirely  escaped  the  effects  incidental  to  a  passage  through  a 
legislature. 

Michigan, — The  act  of  the  Michigan  legislature  establishing  an 
Insurance  Bureau,  provides  for  the  appointment  of  a  Commissioner, 
to  hold  his  office  for  the  term  of  two  years,  with  a  salary  of  $1,800 
per  annum  and  the  expenses  ot  office,  stationery,  &c.  He  is  allowed 
a  clerk,  whose  salary  is  not  to  exceed  $1,000  per  annum.  The  Com- 
missioner is  to  have  all  the  powers  and  discharge  all  the  duties  now 
conferred  upon  the  Secretary  of  State  in  relation  to  insurance  com- 
panies. He  also  has  authority  to  make  an  examination  of  the 
affairs  of  insurance  companies  incorporated  in  other  States  and 
doing  business  in  Michigan.  We  publish  the  act  in  the  present 
number  of  the  Journal.  Sam'l  H.  Row  has  been  appointed  Com- 
missioner under  the  provisions  of  this  act.    His  office  is  at  Lansing. 
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Bbpobt  of  thb  M1SSOU31  Insurance  DEPABTMENT.^The 
reiwrt  of  Superintendent  King,  of  the  Insurance  Department 
of  Missouri,  occupies  about  three  hundred  pages.  The  second 
pari;,  relating  to  life  companies,  is  in  the  hands  of  the  printer,  and 
will  soon  appear.  Mr.  King  reports  the  business  of  insurance  in 
Missouri  as  prosperous,  and  the  condition  of  the  companies  as 
generally  satisfactory.  115  companies  are  now  doing  business  in 
the  State,  43  of  which  are  home  companies,  and  72  are  incorporated 
elsewhere.  One  company,  The  Kansas  City  Fire  and  Marine,  has 
been  prohibited  from  doing  business,  and  is  now  in  the  hands  of 
the  conri;.  Full  abstracts  are  given  of  the  statement  of  all  com- 
panies doing  business  in  the  State. 

Report  op  the  New  York  Insurance  Department.— !%« 
I^ew  York  Times  of  August  24th,  says : 

•*  We  have  received  advance  sheets  of  the  report  of  the  Superin- 
tendent of  the  Insurance  Department  upon  life  and  casualty  insur- 
rance  business  in  the  State  of  New  Yorlc.  As  yet,  the  text  of  the 
the  fire  report  has  not  made  its  appearance,  and  unless  it  is  fuller 
and  more  specific  than  the  life  report,  now  in  hand,  there  is  no 
great  necessity  for  its  appearing  at  all. 

The  twenty-four  pages  which  form  the  text  of  Mr.  Miller^s 
life  report,  are  rather  remarkable  for  what  they  omit  than  for  what 
they  contain.  Following  them,  indeed,  are  several  tables  contain- 
ing the  condensed  figures  of  the  companies^  annual  statements, 
but  in  the  preliminary  text,  one  loolcs  in  vain  for  anything  like  an 
analysis  of  the  present  condition  of  the  companies,  or  for  any  other 
practical  views  upon  the  great  problem  of  life  insurance.  The 
larger  part  of  the  report  is  taken  up  with  quotations  from  tlie 
Superintendent's  report  of  last  year,  and  with  the  documentary 
history  of  the  Great  Western  and  Farmers'  and  Mechanics*  failures, 
all  of  which  were  published  in  the  papers  months  ago,  and  could 
hardly  be  deemed  worth  reproducing  here.  The  omission  of  all 
memoranda  respecting  the  numerous  examinations  made  by  Mr. 
MiiiLER  during  the  year,  of  life  companies  whose  condition  sug- 
gested inquiry,  is  particularly  to  be  regretted.  The  public  are 
entitled  to  know  all  about  these  examinations  and  their  results, 
and  we  submit  that  it  would  prove  as  important  information  as 
that  which  tells  the  story  of  the  two  companies  which  actually 
failed  under  an  investigation.  For  instance,  why  are  we  not 
placed  in  possession  of  the  results  of  Mr.  Miller's  examination 
of  the  Anchor,  Craftsmen's,  Hope,  Knickerbocker,  Mercliants', 
Metropolitan,  National,  New  Jersej',  and  other  companies?  Not 
only  is  no  information  given  on  the  subject,  but  no  definite  reference 
whatever  is  made  to  the  fact  that  these  companies  were  examined 
at  all. 

The  Superintendent  charges  that  the  *  officers  of  some  companies 
Are  not  sufficiently  careful  to  be  strictly  correct  in  their  statements.' 
This  is  a  pretty  grave  accusation,  considering  the  fact  that  it  in- 
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volves  a  charge  of  perjury,  and,  not  being  Bpecific,  lies  at  the  door 
of  every  one  of  the  officers.  Again,  we  are  told  that  •  there  have 
been  some  instances  of  dishonest  diversion  of  companies'  flinds.' 
This,  too,  is  one  of  those  vague  charges  whose  very  vagueness  is 
calculated  to  alarm.  Why  not  give  the  names  of  the  guilty  ones  in 
these  cases,  instead  of  thus  slinging  a  slanderous  insinuation  into 
the  very  midst  of  the  circle?  It  will  hardly  answer  to  say  that 
'public  policy  does  not  seem  to  demand*  the  publication  of  the 
facts,  for  the  retort  is  a  natural  one.  Why  excite  public  suspicion 
and  distrust  by  vague  charges?" 


The  Western  Insurance  Review  seems  to  have  been  a  little 
mixed  in  its  Legal  Department,  for  June :  two  or  three  columns  of 
the  decision  in  Miller  vs.  The  Mutual  Benefit,  having  "got  lost" 
in  the  report  of  Miner  vs.  The  Phoenix  Ins.  Co. 

The  Spectator^  of  New  York,  announces  a  new  work  on  Life 
Insurance,  by  Nathan  Willey,  Actuary,  to  be  issued  from  the 
Spectator  press  in  September. 

The  Legislature  of  Connecticut  adjourned  on  July  28th.  The 
most  important  measures  adopted  were  the  passage  of  a  general 
railroad  law — a  new  militia  law — a  new  insurance  law,  which  is 
contained  in  the  present  number  of  the  Journal— the  re-establish- 
ment of  the  State  Board  of  Agriculture — the  consolidation  of  the 
New  York  and  New  Haven,  and  the  Hartford  and  New  Haven 
railroads,  and  an  appropriation  of  $500,000  for  a  new  State  House 
at  Hartford.  Charters  were  also  granted  to  one  life,  and  two  fire 
insurance  companies. 

A  CHANGE  of  administration  is  now  taking  place  in  the  Amica- 
ble Mutual  Life  Insurance  Company,  of  New  York.  The  man- 
agement of  the  company  has  not  been  satisfactory  to  a  majority  of 
the  stockholders,  and  the  president,  E.  Dwight  Kendall,  has 
resigned.  The  aflSairs  of  the  company  are  undergoing  a  thorough 
investigation  by  Mr.  D.  P.  Fackler,  consulting  actuary. 

Two  more  English  life  insurance  companies  have  recently  suc- 
cumbed— The  Home  Life  and  the  English  President. 

The  Connecticut  Legislature,  at  its  last  session,  chartered  one 
life  insurance  company — The  Putnam.  The  principal  offlce  of  the 
company  will  be  at  Putnam,  Conn. 

The  St.  Louis  Circuit  Court,  at  general  term,  recently  decided, 
in  the  Benton  case,  that  parties  to  a  suit  for  divorce  cannot  be  per- 
mitted to  testify.    The  practice  has  heretofore  been  otherwise. 

Gov.  Jewell,  of  Connecticut,  has  given  three  prizes  of  fifty 
dollars  each,  to  the  Yale  Law  School,  for  the  three  students  who 
pass  the  best  examination  next  year. 

An  Indiana  judge  has  been  nicknamed  "Old  Necessity,*'  be- 
cause necessity  knows  no  law. 
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From  certified  transcripts  in  our  possession. 


AGENTS. 


§  37.  Fire — Author Ity  of, — liepreseatation. — There 
were  two  mortgages  on  property,  originally  for  §:2,r)()0 
and  $500,  which  at  the  time  of  insuring  had  been  re- 
duced to  about  $2,200  and  §250 — and  tlie  party  in  his 
application  for  insurance  upon  this  i)roperty,in  rei)ly  to 
the  question,  ''Is  there  any  incumbrance  on  the  prop- 
erty?" answered  "No;"  and  in  re2)ly  to  the  question, 
''K  mortgaged,  state  the  amount  and  to  whom,"  an 
swered,  "Two  thousand  dollars,  Topliff  &  Day,"  and 
at  the  same  time  signed  the  usual  covenant  and  agree- 
ment that  the  foregoing  was  a  just,  true  and  full 
exposition  of  all  the  facts,  &c.,  having  fully  informed 
the  agent  of  the  company,  who  wrote  the  api)lication 
and  his  answers,  of  all  the  facts  in  regard  to  the 
6— 
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incumbrances, — Held^  that  in  a  suit  to  recover  on  a 
policy  issued  upon  the  application,  evidence  was  ad- 
missable  to  prove  that  the  agent  of  the  company  was 
fully  informed  in  regard  to  the  incumbrances.  ^'We 
think  evidence  of  these  facts  was  competent.  Its  pur- 
pose was  not  to  vary  or  contradict  the  contract  of  the 
parties,  but  to  preclude  the  party  who  had  framed  it^ 
from  relying  upon  incorrect  recitals  to  defeat  it,  when 
he  himself  had  drafted  those  recitals  and  was  morally 
responsible  for  their  truthfulness." 

Plum  vs.  CjitraiaiigiiR  Mut.  lus.  Co.,  18  N.  Y.,  394;  Rowley  vs.  Em- 
pire Ins.  Co.,  36  N.  Y.,  ooO,  (over-ruling  earlier  Xew  York  cases) ; 
Anson  vs,  AVumc^heik  Ins.  Co.,  23  Iowa,  84;  Malleable  Iron  Works 
1*5.  Phcenix  Ins.  Co.,  25  Conn.,  405,  Xew  England  M.  &  F.  Ins.  Co. 
vs,  Sdiettler,  38  III.,  11(>,  Hough  vs.  City  Fire  Ins.  Co.,  30  Conn., 
10;  Pattan  vs.  Fanners'  P^ire  Ins.  Co.,  40  N.  H.,  383;  Columbia  Ins. 
Co.  vs.  Cooper,  50  Penn.  St.,  3:U:  Olmsted  rs.  ^l^]ina  Live  Stock, 
&c.  Ins.  Co.,  20  Mich. 

"And  we  think  the  estoppel  is  precisely  tlie  same  wlien 
the  agent  of  the  insurer  drafts  tlie  papers  as  it  would 
be  in  the  case  of  an  individual  insurer,  who  was  himself 
personally  present  and  acting.'' 

Rowley  vs.  Empire  Ins.  Co.,  30  N.  Y.,  550;  Anson  vs.  Wume- 
sheik  Ins.  Co.,  23  Iowa,  84;  Marshall  ivv.  Columbian  Fire  Ins.  Co., 
27  N.  H.,  105;  Peoria  M.  &  F.  Ins.  Co.  vs.  Hall,  12  Mich.  214; 
Woodbury  Savings  Pank  vs.  Charter  Oak  Ins.  Co.,  31  Conn.,  517. 

The  North  American  Fire  Ins.  Co.  vs.  Throojj.* 

lU'p'd  Journ,  i»   'JS.  Mich.  S.  (  . 

CIIARTEU. 

^  88.  FiitK — Ihstrictions  in — Other  fn.siirance. — The 
charter  of  the  company  provided  that  '4f  there  sliall  be 
any  otlier  insurance  upon  tlie  wliole  or  any  part  of  the 
property  insuriMl  by  said  c()ni])any,  during  the  whole  or 
any  part  of  tlie  time  speciiied  in  sucli  policy,  then  every 
siicli  policy  shall  he  void,  unless  such  double  insurance 
shall  exist  by  consent  of  said  Com])any,  indorsed  upon 
the  policy,  under  the  hand  of  the  Secretary."  **  There 
was  such  double  insurance  in  this  case,  at  the  time  this 

•Decision  rcinlcred  Janujiry  -Ith.     To  appear  in  -U  Iowa. 
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policy  was  issued,  and  the  consent  of  the  company  there- 
to was  not  indorsed  upon  the  policy."  Held^  that  "  the 
legislature  inserted  the  twelfth  section  in  the  defendants' 
charter,  intending  thereby  to  put  it  out  of  the  power  of 
the  defendants  to  insure  property  otherwise  than  as  pro- 
vided therein;"  and  that  the  provisions  of  this  section 
"could  not  be  waived  by  the  defendants,  or  departed 
from  in  any  essential  particular." 

Hearl  vs.  Providence  Ins.  Co.,  2  Cranch,  127;  Phillips  on  Ins., 
Vol.  1,  p.  9;  New  London  va,  Brainard,  22  Conn.,  552;  Occum  Co. 
t?«.  Sprague  Mfg.  Co.,  34  Conn.,  529;  Hood  vs.  New  York  and 
New  Haven  R.  R.  Co.,  22  Conn.,  502. 

And  that  "  it  was  not  competent  for  the  plaintiffs  to 
prove  the  consent  of  the  defendants  to  the  double  insur- 
ance on  the  plaintiff's  property  by  any  other  evidence 
than  an  endorsement  of  such  consent  on  the  policy, 
under  the  hand  of  the  secretary  of  the  company." 

Couch  and  Wife  vs.  The  City  Fire  Ins.  Co.* 

RepM  Joar'l,  p.  8*.  /^  ^  Conn.   S  L    E. 

CONSTIIUCTION. 

§  39.  FiKE— Literal  Compliance. — Compliance  with 
the  terms  of  the  policy  is  necessary,  but  "  a  literal  com- 
pliance is  not  necessary,  where  a  substantial  compli- 
ance has  been  shown."  ''It  is  certainly  true,  that  all 
that  canT)e  required,  in  such  a  case,  is  (as  in  any  otlier 
contract,)  a  reasonable  and  substantial  compliance  with 
the  conditions  of  the  policy." 

Aug.  on  Ins.,  §  229;  Turner  vs.  N.  American  Ins.  Co.,  25  Wend. 
374;  2d  PhUlips  on  In^  §  18G5;  2d  Kern.  81. 

Home  Ins.  Co.  of  N^ew  Haven  vs.  CoJten.-f 


Va.  S.  C. 

EVIDENCE. 

§  40.  FiKE — Construction — The  policy  stated  the  in- 
surance to  be  "  on  lumber  and  stock  of  felloes,  poles, 
bows  and  shafts,  manufactured  and  in  process  of  manu- 

*DecUion  rendered  September  30th.    To  apijear  in  37  Conn 
i Decision  rendered  March—-    To  appear  in  '20  Grattan. 
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facture,  contained  in  the  above  named  building."  It  was 
claimed  that  the  words  ''contained  in  the  above  named 
building  "  applied  only  to  goods  in  process  of  manufac- 
ture and,  that  the  policy  covered  manufactured  goods 
and  stock  outside  the  building, — Held^  that  the  contract 
"covers  only  tlie  luuiher  and  stock  in  tlie  building;  and 
its  terms  are  too  phiin  to  admit  of  parol  evidence  upon 
any  tlieory  that  they  need  or  will  admit  of  explanation 
giving  them  a  broader  scope  and  meaning." 

The  Xorih  American  Fire  Ins.  Co.  vs.  Throop. 

— §  37. 

§  41.    FiKE — The  plaintiff,  as  witness,  having  denied 

his  signature  to  an  ai)plication,  in  his  cross  examination 

was  shown  another  paper,  so  folded  as  to  show  only  the 

signature,  and  asked  if  that  was  his  signature, — Held 

that  he  had  a  right  to  look  over  the  whole  paper  before 

answering. 

The  Norlli  American  Fire  Ins.  Co,  vs.  Throop. 

— §  37. 

OCCUPATION. 

§  42.  Accident — CJiaiige  of. — The  policy  provided 
that  the  assured  should  give  notice  of  any  change  in  his 
occupation  or  business.  While  on  a  visit  to  his  grand- 
father, he  assisted  in  hauling  in  and  unloading  hay,  and 
while  so  engaged  received  an  accidental  injury  from 
which  he  died.  Held,  that  there  was  no  change  in  his 
occupation  or  business  witliin  tlie  nunming  of  the  policy, 
and  that  such  a  construction  would  be  unreasonable  and 
absurd,  and  would  i)revent  the  assured  from  performing 
any  act  or  service  outside  of  his  usual  avocation  or  busi- 
ness without  rendering  the  policy  null  and  void. 

North  American  Ins.  Co.  vs.  Burroivs.* 


Pa.  s.  c. 


OFFICERS. 


§  43.    FiKE — Power  of — Aduiission.s   of — Parol  Con- 
tracts.— Two  policies  were  issued,  one  on  the  building,  and 


♦  l)rci>ion  rendinU  October  l>tii.    To  uiiiK-ur  in  G«>  rriin.  M.  R. 
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the  other  on  the  museum  collection.    The  policies  each 
contained  the  following  conditions :  ''The  interest  of  the 
insured  in  this  policy  is  not  assignable,  unless  by  consent 
of  this  corporation  manifested  in  writing ;  and  in  case  of 
any  transfer  or  termination  of  the  interest  of  the  insured, 
either  by  sale  or  otherwise,  without  such  consent,  this 
policy  shall  from  henceforth  be  void  and  of  no  effect." 
"The  interest  of  the  insured  in  this  policy  is  not  assign- 
able unless  the  assignee,  before  any  loss  happens  shall 
give  notice  in  writing  of  the  assignment  to  this  company, 
in  order  to  have  the  same  indorsed  on,  or  annexed  to  this 
policy."    The  property  was  afterwards  bought  under  a 
deed  of  trust  by  the  plaintiffs.    The  policies  were  sent 
to  the  office  of  the  company  with  written  notice  of  the 
change  of  title  and  returned  with  the  written  entry  on 
the  face  of  each,  "  Loss,  if  any,  payable  to  R.  F.  Lamb, 
A.  K.  Northrop  and  A.  Boeckler."    Shortly  afterwards 
the  museum  collection  was  sold,  and  the  policy  was  again 
sent  to  the  office  of  the  company  with  a  request  tliat  it 
might  be  changed  to  cover  furniture.     The  j^wsident  of 
the  company  made  this  additional  entry  on  its  face ; 
"This  policy  is  hereby  changed  to  cover  chairs,  ben<;hes 
and  furnaces,  instead  of  mustMim  collection,  which  is 
removed.     W.  H.  Jennings,  Preset.-'     AltiU*  tlie  loss,  the 
president  told  the  plaintiffs,  that  this  entry  was  nil  ri.ulit, 
and  if  other  comj)anies   paid   he   would. — Ildd^   that 
"in  absence  of  any  explicit  i)rohibitions  from   making 
parol  contracts  contained  in  tlio  chartiM-  and   by-laws, 
corporations,  like  natural  persons,  may  make  i)arn]  eon- 
tracts ;  indeed,  by  the  whole  course  of  (liM'isions  ill  this 
country,  corporations  in  their  contraets  are  i)laee(l  npon 
the  same  footing  with  natural  jiersons,  oprn  to  llu*  same 
implications,  and  receiving  the  bent^it  of  the  same  pre- 
sumptions;" and ^tW, that  "a corporation  acts  through 
its  officers,  and  the  admissions  ot:  sueli  ollhers,  made  in 
the  execution  of  the  duties  imposinl  uiH)n  them,  and  eon- 
ceming  a  matter  upon  which  \\v'\  are  called  to  act,  aiul 
which  matter  is  witliin  the  scope  of  tln^  autlxuity  usually 
exercised  by  them,  are  evidence  against  tlu^  (MUjioration. 
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Cornish,  as  secretary  pro  tern,  had  the  unquestioned 
authority,  as  was  his  habit,  to  make  indorsements  on 
policies.  Whether  he  made  them  in  exact  or  precise  ac- 
cordance with  the  rules  of  the  company  was  not  for  the 
insured  to  inquire."  "  Cornish,  the  clerk  and  acting  sec- 
retary, was  in  charge  of  the  office  and  acting  for  the 
company,  and  when  the  policies  were  returned  with  the 
entries  written  thereon,  '  Loss,  if  any,  payable  to  Lamb, 
Northrop  and  Boeckler,'  the  parties  had  a  right  to  pre- 
sume that  it  was  done  by  rightful  authority.  Jennings, 
the  president,  who,  it  appears,  had  full  power  to  act,  ad- 
mitted that  tlie  contract  was  a  valid  one  before  the  loss, 
by  making  a  further  and  additional  entry  on  one  of  the 
policies,  and  after  the  loss,  by  telling  both  Lamb  and 
Northrop  that  the  entry  was  all  right,  and  if  the  other 
companies  paid  he  would.  In  this  case  it  is  very  clear  to 
my  mind  on  the  state  of  the  pleadings  that  the  agents 
were  acting  witliin  th(^  scope  of  their  general  authority, 
and  the  company  is  n^sponsible  for  their  acts  in  tlie 
premises.'' 

llorwitz   vs.   TIio   Efiuital)!**  In«;.   Co.,   40   Mo.,  557;  Combs   vs. 
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Base  vs.  Mutual  Life  Ins.  Co.,  26  Barb.,  556;  Housdeu  Adams 
r«.  Gnardian  Life  Ins.  Co.,  1  Bigelow,  218.    97  Mass.,  144. 
The  Manhattan  L{fe  Ins.  Co.  vs.  Wa'noick,* 

fiep'd  Jour'  1 ,  p.  1 15.  Va .  8 .  C. 


§  45.  Life — Indorsevients — Premiums  —  Waiver  of 
Receipt. — This  notice  was  indorsed  upon  the  policy,  to 
which  no  reference  was  made  upon  its  face :  ''  No  pay- 
ment of  premium  binding  on  the  company  unless  the 
same  is  acknowledged  by  a  printed  receipt  signed  by  an 
officer  of  the  company.  Held^  that  if  this  indorsement 
upon  the  policy  is  inconsistent  with  its  terms  and  legal 
eflFect,  or  repugnant  thereto,  it  is  void. 

PuUerton  i'*.  Agnew,  1  Salkeld,  172. 

Held.,  also,  that  '*  according  to  the  true  intent  and 
meaning  of  the  contract,  the  premiums  were  to  be  paid 
by  the  assured  to  the  agent  of  the  cofnpaiiy  in  Rich- 
mond, Virginia,  and  not  to  tlie  officer  or  agent  of  the 
company  in  New  York ; "  and  Held.,  also,  that  ''  if  on 
the  day  and  place  when  and  where  payment  was  to  be 
made  the  assured  offered  to  pay  the  agent,  who  had  not 
been  provided  with  the  printed  recei])ts,  the  company 
will  be  presumed  to  have  waived  that  requisition,  and 
a  payment  to  the  agent  without  them  would  be  good, 
and  a  sufficient  ccmipliance  with  the  contract." 

Tht  Manhattan  Life  Ins.  Co.  vs.  Wariclck, 

§44. 

PRACTICE. 

§  46.  Marine — Certificate  of  Division  in  Opinion. — 
A  division  in  opinion  occurred  in  the  United  States  Cir- 
eait  Court  while  the  Associate  Justice  of  tlie  U.  S.  Su- 
preme Court  and  the  Circuit  Judge  were  sittiiiir  together 
as  the  Court,  and  the  case  came  before  the  Supreme 
Court  on  a  certificate  of  division  in  opinion.  Ilrhl,  that 
a  difference  of  opinion  between  tliese  Judgt^s  sitting  in 
the  Circuit  Court  may  be  certified  to  this  Court  under 
the  act  of  April  29th,  1802,  (2  Stat,  at  Large,  IT)!),)  and 

"•Decision  Rendered  April  18th.    To  appear  in  20  Grattaii. 
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that  the  case  is  properly  brought  before  the  Court  by 
certificate. 
New  England  Mutual  Marine  Ins.  Co.  vs.  Dunham.* 

Rep'tl  Jour'l,  p.  138.  United  States  S.  C. 

§  47.  Marine — 3Iarltime  Contract, — A  libel  in  per- 
sonam was  filed  in  the  District  Court  for  the  District  of 
Massachusetts  on  a  policy  of  insurance,  dated  at  Boston^ 
whereby  the  insurance  companj^,  a  corporation  of  Mas- 
sachusetts, agreed  to  insure  the  libellant,  a  citizen  of 
New  York,  in  the  sum  of  $10,000,  for  wlu)m  it  might 
concern,  on  a  vessel  called  the  xVlbina,  for  one  year, 
against  the  perils  of  the  seas  and  other  perils  in  the 
policy  mentioned.  The  libellant  alleged  that  within  the 
year  the  said  vessel  was  run  into  by  another  vessel  on 
the  high  seas,  througli  tlie  negligence  of  those  navigat- 
ing the  other  vessel,  and  sustained  much  damage ;  and 
that  he  had  expended  large  sums  of  money  in  rei)airing 
the  same,  of  which  he  claimed  ixayment  of  the  insurance 
company.  Ildd ^  thjit  '^  the  admiralty  and  maritime 
jurisdictions  of  tlie  United  States  is  not  limited  eitlier  by 
the  restraining  statut«"s  or  the  judicial  prohibitions  of 
England,  but  is  to  be  interpreted  by  a  more  enlarged  view 
of  its  essential  nature  and  objects,  and  with  reference  to 
analagous  jurisdictions  in  otlier  countries  constituting  the 
maritime  commercial  woild,  as  well  as  that  of  England ;" 
that  whether  a  contract  is  to  be  consideivd  as  maritime 
or  not  maritime,  depends,  not  oii  the  place  where  it  is 
made,  bat  on  the  suhjai  majh  r  of  tin'  contiact ;  that  a 
contract  ot*  marine  insuran<'(-  is  a  maritime  contract,  and 
''  that  the  District  ( \)urt  for  the  District  ot^Iassachusetts, 
sitting  in  athniralty,  has  jurisdiction  to  entertain  the 
libel  in  this  case." 

Ncv:;  Kn(}la)id  Mill ual  Mart nc  Ins,  Co.  rs.  Dunham. 

— §  40 

§  48.  ¥\\iv:—St(ftut('  —  rh(i(lin(j.—Hdd,  that  under 
the  following  section  of  tlie  statutes  : 

§  12  *^  The  answer  of  the  (lell'udtmt  sluUl  contain:  First,  a 
special  denial  of  each  niatorial  allegation  of  the  petition  (contro- 
verted   by   tlie   defendant,  or   of   any    knowledge    or    information 

♦Decision  rciKUied  [Nliucli  JTth. 
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thereof  sufficient  to  form  a  belief.  Second,  a  statement  of  any  new 
matter  constituting  a  defense  or  counter-claim,  in  ordinary  and 
concise  language  without  repetition."     (2  Wagner's  St.,  p.  1015.) 

"Where  new  matter  is  relied  upon  in  defense  or 
in  evidence,  it  must  be  set  out  in  the  answer.  There- 
fore, the  grounds  taken  in  reference  to  a  stamp,  and 
the  keeping  of  a  bar  in  the  premises,  are  not  open  as 
a  defense  to  the  defendants,  inasmuch  as  they  were 
not  set  forth  in  their  answer.  Under  the  old  system 
by  pleading  the  general  issue,  everything  was  open  to 
proof,  which  went  to  show  a  solid  defense.  But  the  prac- 
tice act,  which  has  substituted  for  the  general  issue  an 
answer,  and  requires  a  statement  of  any  new  matter  con- 
stituting a  defense,  in  addition  to  a  special  denial  of  the 
material  allegations  of  the  petition  intended  to  be  con- 
troverted, has  worked  a  complete  and  total  change  in  the 
principles  of  pleading.  The  defendants  by  merely 
answering  the  allegations  in  the  plaintiffs  petition,  can 
try  only  such  questions  of  fact  as  are  necessary  to  sustain 
the  plaintiflfs  case." 

Northruj},  et  al,  v$.  The  Jfississlppi  Vallet/  Ins.  Co. 

— — §  i3. 

§  49.  Fire — Statute — Jurisdiction — The  dt^fiMidants, 
a  corporation  organized  in  another  State  and  doing 
business  in  Pennsylvania,  under  tlie  j)r()visi()ns  of  the 
act  of  April  11th,  1808,  hy  whicli  they  w(^ie  reiiuired  to 
"appoint  an  agent  or  attorney  resident  in  this  State,  on 
whom  process  of  law  can  be  served/'  tiled  a  ix'tition  for 
an  order  of  removal  from  the  State  Court  to  the  Ignited 
States  Circuit  Court.  Ildd,  that  no  a«;Teenieiit  is  to  be 
implied  by  the  acceptance  of  a  license  on  sneh  a  con- 
dition ;  that  the  defendants  are  to  Ixi  sninl  onh'  in  the 
State  Courts.  The  suit  may  be  tritnl  in  any  Court  wliich, 
independently  of  this  act,  has  jurisdiction.  **  If  the 
Constitution  of  the  United  States  and  tlie  acts  of  Con- 
gress have  conferred  upon  tlie  Federal  Courts  jurisdic- 
tion, there  is  nothing  in  the  acceptance  by  them  of  a 
license  granted  to  them  by  the  act  of  Assenil)ly,  which 
can  or  ought  to  oust  it."  The  Circuit  Court  of  the 
United  States  is  a  Court  of  this  State. 
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The  Commonwealth  vs,  Pittsburg  and  Connellsville  R.  R,  Co., 
S  P.  F.  Smith,  26. 

Newhall  vs.  The  Atlantic  Fire  and  Marine  Ins.  Co,* 

Pa.  S.  C. 


PRELIMINARY  PROOF. 

§  50.  Accident. — The  policy  provided  that  no  pay- 
ment shall  be  due  and  no  claim  be  made  under  it  on  ac- 
count of  the  accidental  loss  of  life  of  the  assured,  unless 
notice  of  the  injury,  and  of  tlie  deatli,  shall  be  given  to 
the  company,  and  suiRcient  proof  furnished  said  com- 
pany of  such  injury,  and  that  such  death  was  caused 
solely  by  such  accidental  injury.  The  jury  found  on 
sufficient  evidence  that  while  the  assured  \vas  pitching 
hay  the  handle  of  the  pitchfork  slipped  through  his 
hands  and  struck  him  on  the  bowels,  intiicting  an  injury 
which  produced  peritoneal  intlaniniati()n,in  consequence 
of  which  he  died,  and  that  the  blow  w^hich  lie  received 
from  the  fork  handle  was  an  accident  and  the  cause  of 
his  death.  Notice  was  given  the  company  that  the  as- 
sured came  to  his  death  by  accident  on  the  14th  of  July, 
by  an  injury  received  in  tlie  bowels  while  working  in  the 
hay  held,  producing  peritoneal  intiammation,  which  re- 
sulted fatally.  The  affidavit  of  the  plaiutift*,  subse- 
quently furnished,  avers  '^  that  her  late  husband  died  in 
consequence  of  an  accident,  which  happened  on  the  9th 
day  of  July,  18G7,  in  this  wise :  Said  decea^^f^d  on  the 
day  aforesaid  was  assisting  in  unloading  hay  in  Hope- 
w^ell  township,  New  Jersey,  at  his  grandfather's,  where 
he  had  gone  on  a  visit,  when  he  accidently  strained 
himself.  He  immediately  complained  of  severe  pain, 
and  a  physician  was  summoned.  All  was  done  for  his 
relief  and  recovery  that  could  be,  without  success.  He 
lingered  till  the  14th  of  said  month,  when  he  died,  and 
the  said  accident  was  the  direct  cause  of  his  death;-' 
and  the  attending  physician  in  his  affidavit  says  he 
^' knows  that  lie  was  killed  by  accident  on  the  14th  day 


*  Dt'ci.sion  rondcrod  S<>ptemher  ■.♦;{(l.     To  appear  in  66  Pcnn.  .St.  R, 
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of  July  last,  and  further,  that  the  accident  was  occasion- 
ed by  exertions  made  in  assisting  in  hauling  in  hay, 
which  injured  the  abdominal  muscles  and  produced  peri- 
toneal inflammation  and  all  its  concomitant  symptoms, 
which  resulted  in  his  death  on  the  14th  of  July  last." 
Meld^  that  the  facts  as  stated  in  the  aflidavits  make  out  a 
prima  facie  case  of  death  resulting  from  an  injury,  ac- 
cidentally received;  that  the  preliminary  proof  furnished 
by  the  plaintiff  must  be  regarded  as  sufficient,  and  that 
"the  plaintiff  is  entitled  to  recover  if  she  has  given 
sufficient  preliminary  proof  of  the  injury,  though  she 
may  have  unwittingly  ascribed  it  to  a  wrong  cause." 
^otik  American  Ins,  Co.  vs,  Bui^ows. 

§  42. 

REPRESENTATION. 

§  51.  YiK^— Practice. — Where  a  person  i)rocuring  a 
policy  of  insurance  upon  a  building,  that  has  recently 
taken  fire  under  suspicious  circumstances,  was  asked  in 
his  application,  whether  he  had  any  reason  to  believe 
his  property  was  in  danger  from  incendiaric^s,  answered 
*'Xo,"  and  failed  to  disclose  the  fact  of  the  tire, — Held^ 
that  the  disclosure  of  the  fact  of  tlu?  tire  and  of  his  rea- 
sons to  fear  danger  from  incendiaries  was  material  to 
the  risk ;  that  it  was  not  competent  to  submit  to  a  jury 
the  question  of  materiality,  and  that  it  was  no  defense, 
that  information  was  given  sufficient  to  put  the  agent  of 
the  company  upon  inquiry. 

The  North  American  Fire  Ins.  Co.  vs.  Throop. 

.■17. 


SUICIDE. 

§  52.  Life — Insanity.— ^\\^  policy  contained  a  con- 
dition avoiding  liability  thereon  in  case  the  assured  shall 
^'  die  by  his  own  hand,"  The  assured  died  from  poison 
self-administered.  Held^  that  **  there  is  no  presunii)tion 
of  laWy prima  facif,  or  otherwise,  that  self-destruction 
xirises  from  insanity  ; "  and  that  *^  if  he  was  impelled  to 
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the  act  by  an  insane  impulse  which  the  reason  that  was 
left  him  did  not  enable  liim  to  resist,  or  if  his  reasoning 
powers  were  so  far  overthrown  by  his  mental  condition 
that  he  could  not  exercise  his  reasoning  faculties  on  the 
act  he  was  fibout  to  do,  the  company  is  liabk^" 
Terry  vs.  Mutual  Life  hjsurance  Co.* 

Rep'd  .rour'I,  p.  l.'!2.  U.  S.  CiucuiT  Couut,  Distkict  or  Kan>as. 

TAXATION. 

§  53.  FiKE — lictros2)ecf}te  Laws. — The  act  approved 
December  31st,  18G8,  j^rovides  that  taxes  shall  be  assessed 
on  the  gross  amount  of  premiums  received  by  any  in- 
surance company  organized  under  the  laws  of  the  State, 
and  on  the  capital  stock  of  all  incorporated  companies 
created  under  any  law  of  the  State  ;  and  that  all  proper- 
ty shall  be  assessed  to  the  person  or  coi'poration  owning 
or  having  the  same  in  possession  on  the  lirst  day  of  Jan- 
uary of  the  year  for  which  th<*  assessment  is  made.  Hdd., 
that  "the  legislature  may  pass  laws  which  may  compre- 
hend past  transactions,  when  such  laws  do  not  impair 
vested  rights  or  the  obligation  of  contracts.  There  must 
be  a  constitutional  provisicni  invaded  })ef()re  the  legisla- 
tive i)()\v(n'  can  be<*()me  ])aralyz(Hl,  and  this  invasion  must 
distinctly  appi^ai." 

FIi^frluM-  r.9.  IVi-k,  (WniiKl),  S7:  Hoirman  vs.  llolVman,  ct  al^  26 
Ala.,r;or. ;  Wc«:ivci''-i  E.v.  rs,  A\'(^avoi".<  rirditors.  Jo  Ala.,  71^1) ;  (^ar- 
peiitor  ^'.y.  Pt'iihsxlvai'ia,  17  IIow.  4.V5 ;  Duinian  rs.  The  Suue.  S-t 
Ala.,  Ln:>;  i':L>. 

And  that  '*  the  vevenui^  law  took  <^irect  on  the  day  of 
its  passage,  and  siibjerted  all  taxjiV)]f*  property  in  this 
State  to  Its  T)ni-(leii>  on  the  lirst  (hiy  oiMannary,  18(j1)." 

Branch  Bank  or:Mol)ilo  rs.  y\nv\*\\y,  s  Ala.,  Um. 

The  CUizens  [us.  Co.  rs.  Tuff,  C<^f/vrfor.-\ 

Ala.  S.  (J. 

§  54.  Ltfk — Sffffuffs — Cfflh  ctor. — The  defendant  was 
tax   collert(jr  of  St.  Louis  county,  and  the  action  was 

*  Decision  ren<iti»Ml  May  -liSWx      To  apiirnr  in  Pillon'.^  U.  S.  Ciroiiit  Court  Ki'porlH. 
t  Decision  r«'n<kMV(l  Fobnuiry  loih.     I-*  !iii|.<)ir  in  IT;  Ala. 
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brought  against  him  to  recover  back  the  amount  of  taxes 
collected  of  the  plaintiflF  upon  money  loaned  and  on 
hand  belonging  to  the  company.  The  tax  was  levied  on 
-fin  assessment  under  the  act  of  February,  18G4,  which 
provides  that  a  tax  shall  be  levied  on  "  shares  of  stock 
in  banks  and  other  incorporated  companies,"  and  on 
*'all  property  owned  by  incorporated  companies  over 
and  above  their  capital  stock."  Held^  that  the  property 
was  subject  to  taxation,  and  that  *'it  was  the  collector's 
duty  to  collect  the  tax  unless  the  assessment  was  void, 
and  it  could  not  be  said  to  be  utterly  void  if  the  property 
was  subject  to  taxation."  "The  collector  need  only  in- 
quire whether  the  assessor  had  jurisdiction  over  the 
property,  i,  ^.,  whether  it  was  liable  to  taxation  in  any 
form  ;  and  he  need  not  trouble  himself  about  the  regu- 
larity of  his  proceeding.  If  the  tax  list  shows  jurisdic- 
tion, he  is  protected." 

H.  &St.  Joe.  R.  R.  t'5.  Shacklctt,  30  Mo.,  650;  State  vs.  Shack- 
Jett,  37  Mo.,  280;  Glasgow  vs.  Rowse,  43  Mo.,  479. 

St.  Louis  Mutual  Life  Ins.  Co.  vs.  Charles.* 

Mo.  8.  C. 

WAIVER. 

§  55.  Fire — Production  of  Bills  and  Invoicfs,  dx. — 
The  policy  provided  that  all  persons  insured  by  the  com- 
pany, in  case  of  loss  or  damage  by  tire  ''  If  required^ 
shall  produce  their  books  of  account  and  other  proper 
vouchers,  and  shall  also  produce  certitied  copies  of  all 
bills  and  invoices,  the  original  of  which  have  been  lost, 
and  exhibit  the  same  for  examination  hy  any  perso7i 
named  hy  the  company^  and  be  examined  on  oath  touch- 
ing all  questions  relating  to  the  claim ;  and  until  such 
proofs  are  furnished  the  loss  shall  not  be  deemed  pay- 
able ;"  and  the  insured  after  having  furnislied  i)relimi- 
nary  proofs,  informed  the  company  that  all  his  books 
-and  papers  had  been  destroyed,  and  demanded  what 
additional  proof,  in  their  absence,  was  required,  and  the 
company  failed  to  indicate  the  character  of  the  evidence 
it  required,  a  id  also  neglected  to  name  a  person  to  whom 
the  books  an  I  papers  were  to  be  exhibited,  and  insisted 

•Decisit  n  renderc   i  March  27th .    To  appear  in  47  Mo . 
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on  copies  of  the  'l:)ills  of  goods  purchased,— ^(?Zd5,  that 
"  where  the  company  puts  its  refusal  to  pay  upon  the 
ground  of  a  defect  in  the  preliminary  proofs,  they  ought 
to  point  out  what  the  defect  is ;  what  is  necessary  to  be 
supplied,  so  as  to  give  the  insurer  an  opportunity  to 
supply  what  is  required.  Failure  to  do  this,  or  their 
silence,  when  called  upon,  will  be  held  to  be  a  waiver  of 
such  defect  in  the  preliminary  proofs." 

Angel  on  Ins.,  §  245;  Etna  Fire  Ins.  Co.  vs.  Tyler,  16  Wend.,  385; 
Burnsfead  vs.  The  Dividend  Mut.  Ins.  Co.,  2  Kern.,  81;  Turner  vs, 
N.  American  Fire  Ins.  Co.,  2o  Wend.,  374  and  379. 

And  so,  ''  where  the  company  has  the  right  by  the 
express  terms  of  the  policy  to  call  for  the  production  of 
copies  of  bills,  invoices,  &c.,  where  the  originals  have 
been  lost,  he/ore  a  person  to  be  named  by  tliem^  and  they 
fail  to  name  such  person,  the  company  will  be  held  to 
have  waived  their  right  to  re([iiire  their  ])roduction,  as  a 
part  of  their  jireliminary  proof." 

The  Home  his.  Co.,  of  New  Haven,  vs.  Cohen. 

— §3n. 

WAR. 

§  oG.  JjiFY.— Effect  of,  on  Contract. — A  resident  of 
Virginia  took  a  i)oiicy,  before  tlie  war,  from  the  agent, 
in  that  State,  of  a  company  incorporated  in  the  State  of 
New  York,  and  paid  him  the  premium.  This  agent  was 
to  continue  his  residence  in  Virginia,  and  to  him  the 
premiums  were  to  be  paid.  Held,  that  the  breaking  out 
of  the  war  did  not  annul  the  contract  between  the  par- 
ties, or  exonerate  the  company  from  its  obligations 
under  it. 

The  JUaiihattan  Life  Ins.  Co.  vs.  Warwick. 

-§44 

§  57.    Life — Aijencn — Rexocation  of.  —  A   company 

incorporated  in  the  State  of  New  York  appointed,  before 

the  war,  a  resident  of  the  State  of  Virginia  as  its  agent 

for  that  State.     Held,  that  the  war  was  not  a  revocation 

of  the  agency. 

The  Manhattan  Life  Ins.  Co,  vs.  Warwick. 

—  §  u. 
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KEPORT  OF  DECISIONS 

RENDERED   IN  INSURANCE   CASES,  IN  THE   UNI  I  ED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME   COURTS,  SINCE  JANUARY  1,  1871. 


From  certified  transcripts  in  our  possession. 


COURT  OP  APPEALS  OF  NEW  YORK. 

ELIZABETH  B.  BAKER,  Resp'f,  1 

vs,  ^ 

THE  UNION  MUTUAL  LIFE  INS.  CO.,  App't,^  I 

The  husband  has  an  insurable  interest  in  his  own  life,  and  can  insure  for  his 
own  benefit.  He  may  also  insure  in  favor  of  any  one  having  an  interest  in 
his  life,  as  wife,  cliild,  or  creditor,  either  by  taking'  a  policy  naming  i«uch  in- 
tended beneficiary,  or  by  taking  a  policy  payable  to  himself  or  his  represen- 
tatives, and  transferring  it. 

When  a  husband  takes  out  a  policy  upon  hi<»  own  life  for  the  benefit  of  his  wife, 
the  policy  is  a  contract  with  the  husb md,  and  the  terms  and  conditions  to 
which  he  assents  attach  to  and  qualify  the  policy,  and  determine  the  liability 
of  the  insurers. 

The  acknowledgment  of  the  receipt  of  the  first  annual  premium,  embodied  in 
and  indorsed  on  the  policy,  as  between  the  innnt'diuie  parties  to  the  con- 
tract, is  but  an  admission  and  liable  to  be  contradicted. 

The  policy  and  the  premium  notes  given  at  the  same  time  are  parts  of  the  same 
transaction,  and  together  make  the  contract  of  the  i):!^!^^. 

Notice  to  the  agent  of  an  insurance  company  \^  notice  to  the  company,  and  the 
company  is  chargeable  with  knowledge  ol  hi>  act,  and  the  assured  is  not 
estopped  from  alleging  the  truth  of  the  transaction  with  the  agent. 

Allex,  J. 

The  insurance  was  effected  by  the  husband  for  the  benetit  of 
his  wife,  and  as  a  provision  for  her  in  case  of  his  death.  He 
was  the  party  contracting  with  the  defendants,  and  the  consid- 
eration for  the  agreement  to  insure  proceeded  from  him^  not 
from  the  wife.  The  statutes  of  this  State  authorize  a  married 
woman  to  insure  the  life  of  her  husband  for  her  own  benefit, 
and  declare  that  the  insurance  shall  be  payable  to  her  free  from 
the  claims  of  the  representatives  and  creditors  of  her  husband ; 
but  the  exemption  is  restricted  to  policies  upon  which  the  annual 
premium  paid  from  the  funds  or  property  of  the  husband  shall 
not  exceed  three  hundred  dollars. 

Laws  of  1840,  Ch.  80;  Laws  of  1858,  Chap.  187. 

But  the  plaintiff  had  an  interest  in  the  life  of  her  husband,  and 

'Decision  rendered  January  24,  1871. 
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an  insurance  procured  by  him  for  her  benefit  is  good  at  com- 
mon law.  The  policy  would  not  be  void  as  a  gaming  policy. 
This  policy  does  not  purport  to  have  been  effected  or  procured 
by  the  wife,  or  at  her  instance.  The  deceased  had  an  insurable 
interest  in  his  own  life  and  could  lawfully  insure  for  his  own 
benefit,  or  in  favor  of  any  one  having  an  interest  in  his  life,  as 
wife,  child,  or  creditor,  and  could  secure  the  insurance  to  the 
party  intended  to  be  benefitted,  either  by  taking  a  polic}'  naming 
such  intended  beneficiary,  or  by  taking  a  policy  payable  to  him- 
self or  his  representatives  and  transferring  it.  1  Phil,  on  Ins., 
§  79;  Lord  vs.  Dall,  12  Mass.,  115. 

In  this  case  the  husband  agreed  for  the  insurance,  and  caused 
his  wife  to  be  named  as  the  beneficiary  in  the  policy.  It  was 
nevertheless  a  contract  with  the  husband,  and  the  terms  and 
condition  to  which  ho  assented  attach  to  and  quality  the  policy, 
and  determine  the  liability  of  the  insurers. 

As  between  the  immediate  parties  to  the  contract,  the  acknowl- 
edgment of  the  receij)t  of  the  first  annual  premium,  embodied  in 
and  endorsed  on  the  policy,  is  but  an  admission,  and  liable  to  be 
contradicted.  It  is  sim])ly  evidence  of  the  fact  of  payment,  but 
not  conclusive.  Sheldon  vs,  Atlantic  Fire  and  Marine  Ins.  Co., 
26  N.  Y.,  460;  Ins.  Co.  of  Pennsylvania  vs.  Smith,  3  Wharton, 
520. 

There  is  nothing  in  principle  to  take  contracts  of  insurance  out 
of  the  rule  which  governs  and  controls  all  other  contracts,  even 
the  most  solemn.  The  clause  in  a  deed  acknowledging  the  re- 
ceipt of  the  consideration  of  the  conveyance  is  open  to  explan- 
ation.    McCrea  vs.  Purmort,  16  W.  R,  460. 

The  evidence  in  explanation  of  the  receipt  here  was  not  to 
show  that  the  contract  was  originally  void  fur  want  of  consid- 
eration, but  to  show  in  what  the  consideration  in  fact  consisted, 
and  that  the  policy  had  become  void  for  conditions  broken.  The 
evidence  in  explanation  of  the  receipt  was  given  without  objec- 
tion, and  was  clearly  admissible  for  the  purpose  for  which  it  was 
offered. 

The  policy  and  the  notes  given  at  the  same  time  for  the  cash 
premium  were  part  of  the  same  transaction,  and  together  made 
the  contract  of  the  parties.  They  should  be  read  together,  if 
necessary,  to  ascertain  the  minds  and  agreement  of  the  parties. 
But  they  speak  the  same  language,  and  the  same  condition  is 
embraced  in  each.  The  polic}' accepted  and  held  by  the  assured, 
and  the  notes  taken  and  held  b}'  the  insurers,  express  the  condi- 
tions in  the  same  terms,  and  the  language  is  explicit  and  incapa- 
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ble  of  an  intrepretation  wbiob  shall  vary  the  literal  reading  of 
the  clause. 

In  so  many  words  the  parties  have  agreed  that  upon  failure 
to  pay  the  notes  at  maturity  the  policy  shall  become  immediately 
void,  and  the  insurers  shall  be  released  from  all  obligations 
under  it 

The  contingency  has  happened  and  the  result  dictated  by  the 
contract  necessarily  follows,  and  Courts  can  not  release  parties 
from  their  own  contracts  fairly  made,  or  make  new  contracts  for 
them.  Pitt  vs.  Berkshire  Life  Insurance  Company,  100  Mass., 
500,  is  in  all  its  essentials  the  same  as  the  case  at  bar,  and  the 
Court  there  held,  and  for  reasons  entirely  conclusive,  that  the 
policy  was  forfeited  by  the  non-payment  of  the  note,  aud  that 
no  recovery  could  be  had  upon  it.  The  case  will  not  be  changed 
if  the  policy  is  regarded  as  having  been  procured  by  the  plaintiff, 
and  as  the  result  of  an  agreement  made  between  her  and  the 
defendant&  The  husband  of  the  plaintiff  was  the  actor  in  the 
transaction  and  represented  the  plaintiff,  and  claiming  the  bene- 
fit of  his  acts,  and  of  the  policy  procured  by  his  agency,  she 
necessarily  ratifies  and  affirms  the  contract  as  it  was  made,  with 
all  its  terms  and  conditions.  She  adopts  tho  acts  of  the  agent 
and  makes  them  her  own.  Elwell  vs.  Chamberlain,  81  N.  Y., 
611 ;  Bennett  vs,  Judson,  21  N.  Y.,  238. 

If  the  agent  exceed  or  transgress  his  authorit}',  the  principal 
may  repudiate  his  acts  altogether;  but  he  cannot  affirm  in  part 
and  repudiate  in  part,  take  the  benefit  of  the  favorable  parts  of 
a  contract  and  reject  the  residue. 

There  is  no  question  of  estoppel  in  pais  in  the  case.  None 
was  found  by  the  jury,  and  there  was  no  evidence  upon  which 
it  could  have  been  predicated.  There  can  belio  estoppel  in  be- 
half of  one  having  full  knowledge  of  all  the  facts;  and  as  the 
payment  of  the  premium  by  a  note,  with  conditions  affecting 
the  policy,  instead  of  in  cash,  was  the  act  of  the  plaintitt^'s 
agent,  and  as  the  principal  is  chargeable  with  knowledge  of  the 
act  of  the  agent,  and  notice  to  the  agent  is  notice  to  the  princi- 
pal, it  follows  that  the  defendants  are  not  estopped  from 
alleging  the  truth  of  the  transaction  as  against  the  plaint ilf. 
Dunlap's  Paley  on  Agency,  261  ;  Ilutchins  vs.  Hubhard,  34  X. 
Y.  24 ;  Lawrence  t*s.  Selden,  1  Selden,  401 ;  Plumb  vs,  Catta. 
raugus  Insurance  Co.,  18  N.  Y.,  394  ;  Story  on  Auoncy,  §  140. 
An  estoppel  in  pais  is  well  defined  by  Cowen,  J.,  in  Dozoll  r.s\ 
Odell,  3  Ilill,  219,  as  an  admission  or  statement  by  one  in- 
dividual intended  to  influence  the  conduct  of  another  with 
7— 
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whom  he  is  dealing,  and  actually  leading  him  into  a  line  of  con- 
duct which  must  be  prejudicial  to  his  interests  unless  the  party 
making  the  admission  or  statement  be  cut  off  from  the  power 
of  retraction.  This  is  the  substance  of  an  estoppel  in  pais, 
Eeynolds  vs,  Lounsbury,  6  Hill,  534;  Andrews  rs.  Lyons,  11 
Alfen,  349  ;  Howard  vs,  Hudson,  2  El.  and  BL.  102. 

In  such  a  case  it  would  be  against  good  conscience,  and  a 
fraud,  to  deny  the  truth  of  the  admission  or  statement  thus 
made  and  acted  upon,  and  this  is  the  point  upon  which  the 
question  of  estoppel  turns.     Dewey  vs.  Field,  4  Mot.,  381. 

Every  element  of  an  estoppel  is  wanting  here.  The  defend- 
ants by  their  agent,  or  otherwise,  made  no  statement  or  rep- 
resentation to  influence  the  action  of  the  plaintiff,  or  which 
could  have  been  supposed  would  influence  her  conduct  in  any 
respect ;  and  there  was  no  evidence  tending  to  show  that  she 
was  influenced  b}'  the  acknowledgment  of  the  receipt  of  the 
premium,  or  that  she  could  or  would  have  paid  the  premium  at 
any  time  or  under  any  circumstances.  Neither  was  there  any 
waiver  of  the  condition  of  the  policy  or  the  note.  An  unsuc- 
cessful demand  of  payment  could  not  be  construed  into  an 
abandonment  and  waiver  of  any  of  the  terms  and  conditions  of 
the  note  or  policy,  or  as  an  alteration  of  the  contract  in  any 
particular.  The  same  fact  existed  in  Pitt  vs.  Berkshire  Life 
Insurance  Company,  supra^  but  was  not  deemed  important,  or 
as  affecting  the  rights  of  the  parties.  The  Court  below  upon 
the  case  should  have  given  judgment  for  the  defendant,  and  this 
Court  may  give  the  judgment  which  that  Court  should  have 
given.  The  judgment  should  be  reversed,  and  judgment  for 
the  defendant  on  the  verdict  with  costs  should  be  given. 


SUPREME  COURT  OF  MICHIGAN. 

Error  to  Lenaivee  Circuit  Court, 

THE  NORTH  AMERICA  FIRE  INS.  CO.  OFTHEI 

CITY  OF  NEW  YORK,  PVff  in  Error,  I 

vs.  I 

GEORGE  B.  TIIROOP,  Deft  in  Error.*  J 

Where  the  ai,'ent  of  the  compjiny  is  informed  of  material  fa<'t.s  and  writes  the 
applioatiou  for  the  insured,  evidence  is  a<Unissible  to  prove  that  he  was 
informed  of  the  facts,  and  tlie  company  is  as  much  estopped  from  dcnyin*< 
such  knowledj^j^e  as  if  it  vva>  an  individual  insurer  personally  present  and 
act  in''. 


•Decision  rendered  January  4,  1871  . 
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A  witDesSy  on  cross  examinatioii,  has  the  right  to  look  over  the  whole  paper  be- 
fore answering  whether  a  signature  to  an  instrument  of  writing  shown  him, 
is  his  signature. 

The  failure  of  the  insured  to  disc  ose  the  fact  of  a  previous  fire  and  liis  reasons 
to  fear  danger  from  incendiaries  in  answer  to  inauiries  made  in  the  applica- 
tion is  material,  and  it  is  not  competent  to  submit  the  question  of  such  ma- 
teriality to  the  jury. 

In  Kuch  cafie  it  is  no  defen^ie  that  information  was  given  sufficient  to  put  the 
agent  of  the  company  upon  inquiry. 

COOLEY,  J. 

This  record  is  brought  before  us  by  writ  of  error,  for  a  review 
of  certain  rulings  by  the  Circuit  Court  on  the  trial  of  an  actioD 
upon  a  policy  of  insurance.  The  policy,  it  appears,  was  not 
produced  on  the  trial,  and  was  claimed  to  have  been  destroyed 
by  the  fire  which  burned  the  property  insured ;  and  parol 
evidence  was  therefore  given  of  its  contents. 

The  declaration  averred  that  the  insurance  company,  the  de- 
fendants below,  insured  the  plaintiff  "against  loss  or  damage  by 
fire  to  the  amount  of  three  thousand  dollars;  that  is  to  say,  five^ 
hundred  dollars  on  his  three-story  brick  and  frame  building  sit- 
uated on  the  east  side  of  South  Main  street,  near  the  Michigan 
Southern  and  Northern  Indiana  Eail road  Company,  in  the  city  of 
Adrian,  used  as  a  steam  bending  factory;  and  two  thousand  five 
hundred  dollars  on  lumber  and  stock  of  felloes,  poles,  bows,  and 
shafts,  manufactured,4ind  in  process  of  manufacture,  contained  in 
the  above-named  building.*'  The  plaintiff  having  given  evidence 
of  the  loss  of  the  policy,  testified  to  its  contents  as  follows  :  ''The 
written  part  of  the  policy  was,  as  near  as  I  can  remember,  as 
follows :  The  rate  was  three  and  a  half  per  cent. ;  the  whole 
consideration  one  hundred  and  five  dollars.  The  whole  amount 
insured  was  three  thousand  dollars,  which  was  distributed  as 
follows  :  Five  hundred  dollars  on  the  three-story  brick  and  frame 
building  situated  on  South  Main  street,  near  the  Southern  rail- 
road track,  and  adjoining.  It  was  on  the  east  side  of  Main 
street.  It  stated  that  the  building  was  used  for  steam  bending 
works.  There  was  also  two  thousand  five  hundred  dollars  in- 
surance in  said  policy  on  the  stock,  lumber,  and  goods  manu- 
factured, and  in  process  of  manufacture,  in  said  building.  The 
stock  consisted  of  bows,  poles,  felloes,  shafts,  &c.  I  don't  re- 
member whether  these  items  were  specified  in  the  polic}-,  but 
they  were  in  the  building."  Having  thus  stated  the  terras  of 
the  contract,  as  near  as  he  professed  to  be  able  to  do,  the 
plaintiff  proceeded  to  give  the  particulars  of  the  loss.  After  stat- 
ing the  value  of  the  goods  manufactured,  and  in  process  of  manu- 
facture, in  the  building  at  the  time  of  the  fire,  he  proceeded  to 
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say:  "I  also  had  100  in.  of  lumber,  which  cost  me  about  $24 
per  thousand,  and  was  worth  about  $30.  About  one-third  of  it 
was  in  the  lower  story  of  the  building,  the  rest  in  the  yard." 

The  plaintiff,  it  appears,  claimed  that  the  lumber  in  the  yard, 
as  well  as  that  in  the  building,  was  covered  b}'  the  policy.  To 
establish  this  claim,  the  following  questions  were  put  to  the 
plaintiff,  while  on  the  stand,  and  the  subjoined  answers  elicited. 

Question.  Did  you  show  Collyer,  the  agent  who  took  the  insur- 
ance, the  lumber  outside  as  well  as  inside  the  building,  and  did  he 
examine  it  for  the  purpose  of  insuring  ? 

Answer.  IIo  was  down  there  several  times,  and  looked  the 
place  over  two  or  three  times,  outside  as  well  as  inside  the  build- 
ing, and  took  its  general  surroundings. 

Question,  What  did  3'ou  state  to  him  you  wanted  insurance 
upon  ? 

Ariswer.  On  the  whole  property;  on  the  lumber  outside  as 
well  as  inside  the  building.  It  would  be  outside  one  day,  and 
inside  the  next. 

These  questions  and  answers  were  objected  to  as  incompetent, 
but  the  objections  were  overruled. 

We  have  been  unable,  after  considerable  reflection,  to  discover 
any  ground  upon  w^hich  the  rulings  in  admitting  this  evidence 
can  be  sustained.  It  is  conceded  that  it  was  not  comjietent  to 
extend  or  enlarge  b}'  parol  the  terms  of  the  written  contract,  but 
it  is  argued  that  the  case  conges  within  the  principle  of  those 
cases  of  which  Facey  vs.  Otis,  11  Mich.,  213,  affords  an  oxumple, 
in  which  parol  evidence  has  been  received  to  show  the  circum 
stances  under  which  a  contract  has  been  made,  for  the  )>urpose 
of  explaining  its  contents  when  ambiguous;  or  of  another  class 
of  decisions,  like  Malleable  Iron  Works  vs.  Plueiiix  Insurance 
Company,  25  Conn.,  465,  in  which  it  has  been  hold  that  where 
parties  come  to  an  agreement  concerning  the  meaning  of  equivo- 
cal words  employed  in  their  contracts  the  Court  will  construe 
them  according  to  the  understanding  arrived  at. 

To  make  either  class  of  decisions  applicable,  we  must  first  be 
able  to  perceive  that  words  have  been  employed  wlucli  are  ambig- 
uous or  equivocal  in  meaning.  The  argument  for  the  assured 
is,  that  in  the  written  policy,  as  stated  in  his  evidence,  (lie  words 
'^in  said  building"  refer  or  may  refer  to  the  words  "in  j»roccHs 
of  manufacture  "  only,  leaving  the  words,  "stock,  lumber,  and 
goods  manufactured  "  to  stand  by  themselves  ;  in  other  words, 
that  while  the  insurance  on  goods  it)  i)rocess  of  manuta'turo  is 
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restricted  to  those  in  the  buildings  the  stock;  lumber;  and  goods 
maDnfactnred  are  insured  without  reference  to,  their  actual 
locality.  And  if  there  can  be  any  doubt  concerning  the  natural 
construction  of  the  words  being  as  here  claimed,  then,  it  is  further 
argued,  one  or  other  of  the  principles  before  mentioned  is  ap- 
plicable, and  the  insurance  must  be  extended  to  the  lumber,  if 
such  }>ppear8  to  have  been  the  understanding  the  parties  had  of 
their  contract  at  the  time  they  made  it. 

But  we  think  any  construction  of  the  written  portion  of  the 
policy,  as  given  by  the  plaintiff  in  his  evidence,  which  will  con- 
fine the  reference  of  the  words  "in  said  building"  to  the  goods 
in  process  of  manufacture,  is  forced  and  unnatural,  and  so  op- 
posed to  any  meaning  of  the  parties  to  be  gathered  from  the 
natural  and  most  obvious  construction  of  their  language,  as  to 
strongly  impress  one  that,  thus  construed,  the  contract  would, 
in  effect,  be  a  new  one,  differing  materially  from  the  one  the 
parties  attempted  to  express  by  the  written  instrument.  No 
reason  was  suggested  on  the  argument,  or  now  occurs  to  us, 
why  the  scope  of  the  words  "in  said  building''  should  or  could  bo 
thus  restricted,  beyond  the  circumstance  that  they  stand  in 
immediate  juxtaposition  to  the  words  "in  process  of  man- 
ufacture," and  more  remote  from  the  words  "stock,  lum- 
ber and  goods  manufactured."  But  this  is  obviously  a  very 
unimportant  and  quite  accidental  circumstance.  In  any  enu- 
meration of  the  property  insured  in  the  building,  some  class  of 
it  must  be  mentioned  last,  but  the  qualifying  words  which  fol- 
low^ cannot,  without  violence  to  the  language,  be  restricted  ex- 
clusively to  the  article  last  specified,  where,  as  in  this  case,  all 
are  so  mentioned  and  connected  as  to  make  the  restriction 
plainly  applicable  to  all.  If  the  purpose  was  to  confine  the  in- 
surance to  the  property  in  the  building,  it  would  bo  difficult  to 
choose  more  apt  and  proper  words  than  are  here  employed  to 
indicate  that  purpose;  while,  if  a  more  restricted  api)lication  of 
the  words  "in  said  building"  were  designed,  the  parties,  it 
seems  to  us,  have  not  only  failed  to  express  their  moaning,  but 
have  expressed  the  opposite. 

But  whatever  might  be  the  construction  of  the  policy,  as  it  is 
given  by  the  plaintiff  in  his  evidence,  there  is  no  room  for 
doubt,  or  for  a  suggestion  of  doubt,  upon  it  as  sot  forth  in  the 
declaration.  There  the  insurance  is  stated  to  have  been  "  on 
lumber  and  stock  of  felloes,  polos,  bows  and  shafts,  manufac- 
tured and  in  process  of  manufacture,  contained   in  the  above 
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named  building."  No  construction  of  this  sentence,  whether 
upon  grounds  of  strict  grammatical  accuracy,  or  of  ordinary- 
use,  can  fail  to  apply  the  words  "  contained  in  the  above  named 
building,"  at  least  to  the  ^^ stock,"  if  not  to  both  the  "lumber 
and  stock,"  which  are  apparently  its  subjects ;  though  if  re- 
stricted in  its  reference  to  the  stock  alone,  it  would  be  fatal  to 
the  argument  which  the  plaintiff  makes  on  the  evidence,  where 
he^excludes  from  the  qualifying  words  everything  but  the  goods 
in  process  of  manufacture;  all  the  others,  according  to  his 
claim,  being  covered  by  the  insurance,  whether  in  the  building 
or  not.  The  result  would  be  that  the  plaintiff,  if  he  construes 
the  policy  rightly,  must  fail,  because  it  varies  from  the  contract 
declared  upon.  But  in  our  opinion  he  does  not  construe  it  cor- 
rectly. The  contract  declared  upon,  as  well  as  that  proved, 
covers  only  the  lumber  and  stock  in  the  building;  and  its  terms 
are  too  plain  to  admit  of  parol  evidence  upon  any  theory  that 
they  need  or  will  admit  of  explanation,  giving  them  a  broader 
scope  and  meaning. 

The  second  alleged  error  which  is  relied  upon,  relates  to  the 
admission  of  evidence  touching  encumbrances  upon  the  proper- 
ty covered  by  the  insurance.  To  show  the  materiality  of  this, 
it  is  necessary  to  state  that  the  (iefendants  put  in  evidence  an 
application  purporting  to  be  signed  by  the  plaintiff,  and  which 
their  witness  testified  was  the  application  on  which  the  risk  in 
question  was  taken.  This  application  contained  the  following 
questions  and  answers: 

Question,     "  Is  there  any  encumbrance  on  the  property?  " 

Answer,     "No." 

Question,     "If  mortgaged,  state  the  amount  and  to  whom?'* 

Answer,     "  Two  thousand  dollars;  Topliff  ^  Day." 

Appended  to  this  application  was  the  following  undertaking: 
"And  the  said  applicant  hereby  covenants  and  agrees  to  and 
with  said  company,  that  the  foregoing  is  a  just,  full  and  true  ex- 
position of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  situation  and  value  of  the  property  to  be  insured,  so 
far  as  the  same  are  known  to  the  applicant,  and  material  to  the 
risk,  and  the  same  is  hereby  made  a  condition  of  the  insurance 
and  warranty  on  the  part  of  the  insured." 

The  plaintifl'  denied  signing  this  application,  but  testified  that 
he  signed  a  different  one,  to  which  an  agi'oemont  was  appended, 
which,  so  far  as  is  material  to  be  here  stated,  was  as  follows: 
"And  the  said  applicant  covenants  and  agrees  with  said  corn- 
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pany  that  the  foregoing  is  a  just;  true  and  fall  exposition  of  all 
the  facta  and  circumstances  in  regard  to  the  condition,  situa- 
tion^ hazard,  and  the  value  of  the  property  to  be  insured,  so  far 
as  the  same  appertain  to  the  risk."  The  plaintiff  was  then 
allowed,  under  objection,  to  give  the  following  evidence  con- 
cerning encumbrances  upon  the  property:  "I  suppose  I  had 
told  Collyer,  the  agent,  about  the  encumbrances  as  much  as 
eight  or  ten  times.  He  and  I  boarded  at  the  same  house,  and 
he  kept  at  me  all  the  time  to  insure  with  him.  He  knew  just  as 
much  about  it  as  I  did.  J  told  him  about  the  mortgages  to 
Hunt,  and  to  Topliff  &  Day,  and  a  mortgage  to  W.  H.  Stone, 
on  which  there  was  nothing  due  or  payable.  I  told  him  there 
was  from  two  hundred  and  fifty  to  three  hundred  dollars  due 
on  the  Hunt  mortgage,  and  that  it  was  originally  made  for  five 
hundred  dollars.  I  told  him  the  Topliff  &  Day  mortgage  was 
originally  for  two  thousand  five  hundred  dollars,  and  that  it  had 
been  reduced  to  from  two  thousand  to  two  thousand  two  hun- 
dred dollars.  These  were  about  the  amounts  that  were  due  on 
the  property  then.  He  said  it  would  make  the  application  look 
bad  to  put  in  all  these  mortgages  while  there  was  so  little  due 
on  them." 

The  objection  to  this  evidence  was  that  it  had  a  tendency  and 
purpose  to  vary  the  written  contract,  in  which  the  plaintiff 
covenanted  that  there  was  only  one  mortgage  of  two  thousand 
dollars  on  the  premises,  and  would  in  effect  exempt  from  the 
covenant  another  mortgage  of  two  hundred  and  fifty  dollars  or 
more,  which  the  plaintiff  knew  about  and  had  in  mind  when  the 
application  was  made,  and  also  any  sura  over  two  thousand  dol- 
lars which   might  be  owing  on  the  mortgage  to  Topliff  &  Day. 

We  are  of  opinion  that  at  the  time  this  evidence  was  offered 
and  received  it  was  competent  and  proper  evidence.  The  de- 
fendants had  put  in  a  paper  which  they  claimed  was  the  appli- 
cation which  the  plaintiff  had  signed.  The  plaintiff  denied  hav- 
ing signed  it,  but  admitted  having  subscribed  a  different  one, 
which  was  not  produced.  The  question,  what  were  the  con- 
tents of  the  application  actually  made,  and  what  covenants  it 
contained^  was,  therefore,  a  matter  of  dispute,  and,  as  bearing 
«pon  this,  the  conversation  between  the  parties  concerned  in 
putting  it  in  writing  was,  or  might  be,  of  material  consequence. 
If  the  agent  drew  the  application,  and  was  fully  informed  of  all 
material  facts,  the  inference  that  these  facts,  so  far  as  was  cus- 
tomary, or  as  the  blank  form  used  by  the  company  required, 
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would  be  correctly  set  forth  in  the  application,  was  very  natural 
and  strong.  The  plaintiff,  we  think,  was  entitled  to  the  bene- 
fit of  this  inference,  if  the  jury  should  be  of  the  opinion  that  he 
was  truthful  when  he  testified  that  the  paper  produced  was  not 
the  one  he  signed. 

Ify  therefore,  this  part  of  the  case  rested  exclusively  upon  the 
action  of  the  court  in  admitting  this  evidence,  we  should  not 
find  it  important  to  go  further,  and  should  hold  the  ruling  to  be 
unexceptionable.  But  the  Circuit  Judge,  as  we  understand  his 
charge  to  the  jury,  instructed  them,  in  substance,  that  even 
though  the  application  produced  by  the  defendants  was  the  one 
signed  by  the  plaintiff,  yet  if  the  defendants'  agent  filled  out  the 
application,  and  the  plaintiff  had  previously  given  him  full  and 
correct  information  concerning  the  encumbrances,  then  the  fail- 
ure to  specify  the  Hunt  mortgage  in  the  application  would  not 
vitiate  the  policy  or  preclude  a  recovery.  This  we  understand 
to  be  the  effect  of  his  charge  and  refusals  to  charge,  so  far  as 
they  concerned  the  point  now  under  discussion. 

The  question,  then,  is  this  :  When  the  party  applying  for  in- 
surance states  in  his  application  that  the  property  was  encum- 
bered to  a  certain  amount  only,  and  then  covenants  that  the 
application  is  a  just,  full  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation  and  value  of 
the  property  so  far  as  he  knows,  and  as  they  are  material  to  the 
risk,  and  makes  the  same  a  condition  of  the  insurance  and  a 
warranty  on  his  j^art,  and  it  thus  turns  out  that  the  encum- 
brances are  unlruely  stated,  is  it  any  answer  to  a  claim  of  for- 
feiture of  the  policy  that  the  insurer  was  ^'orrectly  informed 
concerning  the  encumbrances  at  the  time  of  taking  the  risk,  and 
prepared  the  application  himself  after  such  information  was 
given  him  '( 

The  question  thus  stated  is  one  which  has  been  the  subject  of 
much  legal  controversy,  and  it  cannot  be  denied  that  there  are 
many  cases  which  fully  sustain  the  position  lur  which  the  plain- 
tiffs in  error  contend.  Jennings  vs,  Chenango  County  Mutual 
Insurance  Company,  2  Dennis,  TT),  is  a  leading  case  of  this 
character.  In  that  case  the  application  was  so  worded  as  to  re- 
quire a  statement  whether  there  were  any  buildings  within  ten 
rods  of  the  one  to  bo  insured,  and  it  \vas  filled  up  in  such  a  way 
as  not  to  show  any.  It  appearing  that,  in  fact,  there  was  a 
building  within  that  distance,  the  court  was  of  opinion  that  it 
was  not  competent  to  show  by  parol  that  the  agent  of  the  in- 
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surers  prepared  the  application,  and  that  he  was  fully  informed 
of  the  location  of  such  other  building  at  the  time,  and  framed 
the  application  to  his  own  satisfaction.  Brown  vs.  The  Catar- 
augus  County  Mutual  Insurance  Company,  18  N.  Y.,  is  to  the 
same  effect,  and  many  others  might  be  mentioned.  Some  of 
these  cases  appear  to  assume  that  there  is  something  peculiar  in 
the  contract  of  warranty  contained  in  a  policy  of  insurance 
which  should  distinguish  it  from  other  warranties,  though  they 
do  not  undertake  to  point  out  specifically  what  this  peculiarity 
C0D9ists  in.  A  contract  of  warranty  does  not,  in  general,  un- 
less such  is  the  plain  intent  of  the  parties,  extend  to  defects  pal- 
pable to  the  senses,  and  within  the  observation  of  the  parties 
when  the  contract  was  made ;  Schuyler  vs.  Russ,  2  Caines,  202; 
Long  vs.  Hicks,  2  Humph.,  305  ;  Dilland  vs.  Moore,  2  Eng.,  166 ; 
but  each  of  the  cases  above  cited  refused  to  apply  this  rule  to  a 
warranty  in  an  insurance  policy,  though  in  the  case  in  Denio  the 
court  very  justly  say,  "  it  may  bo  difficult  to  assign  a  satisfac- 
tory reason  for  distinction  in  this  respect  between  a  warranty  in 
a  policy  of  insurance  and  one  upon  a  sale  of  property."  And 
see  Ang.  on  Fire  and  Life  Insurance,  §  143;  and  remarks  of  Nel- 
son, Ch.  J.,  in  Turley  vs.  N.  A.  Fire  Insurance  Co.,  25  Wend., 
374.  Indeed,  it  would  seem  that  if  any  distinction  was  to  be 
made,  it  should,  for  very  obvious  reasons,  not  be  one  discrimina- 
ting in  the  direction  which  these  cases  appear  to.  The  warranties 
required  of  applicants  for  insurance  are  against  those  things 
which  are  supposed  to  increase  the  risk ;  but  there  is  no  definito 
line  which  can  always  be  drawn  between  what  will  and  what 
will  not  have  that  effect;  and  sometimes  a  fact  which  is  material 
may  be  so  in  such  slight  degree  as  to  make  its  omission  appear 
to  the  parties  to  be  unimportant.  A  building,  for  instance, 
located  within  ten  rods  of  another,  may  or  may  not  have  a  ten- 
dency to  increase  perceptibly  the  risk  of  injury  to  the  latter  by 
fire.  If  both  were  of  wood,  and  within  a  few  feet  of  each  other, 
the  hazard  might  be  greatly  increased  by  the  proximity  ;  but  if 
both  were  small  structures,  built  of  brick  or  stone,  and  situated 
a  considerable  distance  apart,  an  insurer  would  not  be  likely  to 
make  any  difference  in  his  rates  because  that  distance  fell  alittle 
short  of  ten  rods;  and  both  parties  might  well  suppose,  in  such  a 
case,  that  an  enquiry  for  buildings  within  ten  rods  would  not 
call  for  a  mention  of  such  a  structure,  which,  if  mentioned, 
would  not  be  regarded.  So  if  one  were  to  ask  insurance  to 
nearly  the  full  value  of  a  building,  the  question  of  encumbrance 
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upon  it  might  be  very  material,  where,  if  he  sought  a  policy  for 
five  hundred  dollars  only  on  a  building  worth  ten  thousand,  the 
question  whether  the  property  was  or  was  not  mortgaged  for 
some  small  sum  would  not  in  the  least  affect  the  premium  de- 
manded. Encumbrances  are  important,  ^rs^,  as  bearing  upon 
the  extent  of  interest  which  is  to  be  covered  by  the  policy,  and, 
second,  in  showing  how  far  the  insured  is  interested  in  protect- 
ing it  against  destruction,  or,  on  the  other  hand,  in  suffering  it 
to  be  destroyed  ;  and  when  the  value  of  the  property  is  so  far 
in  excess  of  both  encumbrance  and  insurance  as  to  make  it  the 
interest  of  the  insured  to  guard  and  protect  the  property  with 
constant  vigilance,  the  fact  of  encumbrance,  though  material  in 
a  legal  sense  and  in  slight  degree,  may,  nevertheless,  well  be 
treated  by  the  parties  as  unimportant,  when  the  contract  of  in- 
surance is  being  agreed  upon. 

In  all  these  cases,  where  the  particular  fact  called  for  by  an 
interrogatory  is  unimportant,  or  nearly  so,  under  the  circum- 
stances of  the  particular  case,  it  is  very  easy  for  the  assured  to 
be  led  to  suppose  that  such  interrogatory,  which  he  knows  was 
prepared  generally,  and  for  the  purpose  of  meeting  the  cases  in 
which  it  would  bo  of  practical  importance,  was  not  to  be  relied 
upon  in  his  own  case  ;  and  if  the  insurer  himself,  or  his  agent, 
drafts  an  answer  to  such  interrogatory,  in  which  he  treats  it 
as  immaterial,  and  does  not  observe  strict  accuracy  in  his  state- 
ment of  facts,  the  assured  might  well  suppose  he  would  be 
thought  captious  and  hypercritical  if  be  should  insist  upon  an- 
swers exactly  correct,  when  the  party  seeking  the  information, 
and  who  alone  was  interested  in  it,  was  satisfied  with  statements 
less  accurate,  and  which,  with  full  knowledge  of  the  facts,  he  had 
written  out  to  suit  himself. 

We  cannot,  in  construing  a  contract  of  fire  insurance,  over- 
look the  customary  manner  in  which  such  contracts  are  obtained. 
The  form  which  the  negotiation  apparentl}^  assumes  is  this : 
The  one  party  applies  to  the  other  tor  insurance,  and  agrees  in 
his  written  application  that  the  facts  material  to  the  risk  are  as 
therein  sot  forth.  The  other  party  issues  the  policy,  assuming 
the  risk  on  the  condition  that  the  facts  are  as  represented.  The 
appearance,  therefore,  is  of  two  parties  meeting  on  equal  terms, 
who  might  be  supposed  to  frame  their  respective  propositions 
and  undertakings  with  a  view  to  the  protection  of  their  own  in- 
terests. But,  in  Axct  both  application  and  acceptance  are  usually 
drawn  by  the  insurer  himself,  or  his  agent,  into  whose  hands,  as 
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a  person  understanding  the  business  thoroughly^  and;  thereforei 
knowing  what  should  and  what  should  not  be  inserted  in  the 
writings^  the  assured  places  himself  and  his  interests.  We  do  not 
undertake  to  say  that  this  is  always  the  case;  but  this  course  is 
sufSciently  general  to  warrant  our  taking  notice  of  it  as  usual 
and  customary.  The  insurer  occupies  the  position  of  an  expert 
who  assumes  to  understand  what  the  papers  should  contain. 
Being  an  expert;  he  undertakes  to  draw  a  contract  between 
himself  and  another  person,  who  will;  generally;  be  ignorant  of 
the  exact  requirements ;  and  under  such  circumstances  the  in- 
surer is  under  a  strong  moral  obligation  to  so  draft  the  papers 
as  to  make  them  assure  to  the  opposite  party  the  protection  for 
which  he  pays  his  money.  If  there  has  been  no  fraud  and  no 
concealment;  but  a  full  and  frank  statement  of  all  the  factS;  and 
the  insurer  has  framed  the  papers  to  suit  himself  in  view  of  all  the 
circumstances;  the  law  would  justly  be  subject  to  the  reproach 
of  fevoring  deception  and  fraud  if  the  insurer  was  allowed  to 
retain  the  premium,  and,  at  the  same  time,  repudiate  the  contract 
for  his  own  failure  to  make  its  recitals  correspond  exactly  with 
the  facts. 

In  this  case  it  is  conceded  that  the  oral  answer  made  to  the 
enquiry  about  encumbrances  mentioned  the  large  mortgage,  but 
it  disputed  that  it  specified  the  small  one  also.  The  plaintiff 
claims  that  he  gave  the  agent  full  information  on  the  subject; 
and  insists  that  if  there  was  any  failure  to  mention  it  in  the  ap- 
lication,  it  was  for  reasons  operating  exclusively  on  the  mind 
of  the  agent,  and  not  affecting  his  own  action.  Wo  think  evi- 
dence of  these  facts  was  competent.  Its  purpose  was,  not  to 
vary  or  contradict  the  contract  of  the  parties,  but  to  preclude  the 
party  who  had  framed  it  from  relying  upon  incorrect  recitals  to 
defeat  it,  when  he  himself  had  drafted  those  recitals,  and  was 
morally  responsible  for  their  truthfulness.  Plumb  vs.  Catarau- 
gus  Mutual  Ins.  Co.,  18  N.  Y.,  394;  Rowley  vs.  Empire  Ins.  Co.; 
36  N.  Y.;  550,  (overruling  earlier  New  York  cases);  Anson  vs. 
Wumesheik  Ins.  Co.,  23  Iowa,  84;  Malleable  Iron  workn  vs. 
Phoenix  Ins.  Co.,  25  Conn.,  465  ;  New  England  M.  and  F.  Ins. 
Co.  vs.  Schettler,  38  111.,  166;  Hough  vs.  City  Fire  Ins.  Co.,  30 
Conn.,  10;  Patten  vs.  Farmers'  Fire  Inn.  Co.,  40  N.  II.,  383 ; 
Columbia  Ins.  Co.  vs.  Cooper,  50  Penn.  St.,  331 ;  Olmstoad  vs. 
^tnaLive  Stock,  &c.,  Ins.  Co.,  20  Mich.  And  wo  think  the  estop- 
pel ifi  precisely  the  same  when  the  agent  of  the  insurer  drafts 
the  papers  as  it  would  be  in   the  case  of  an   individual  insurer 
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who  was  himself  personally  present  and  acting.  Kowley  vs.  Em- 
pire Ins.  Co.,  36  N.  Y.  550 ;  Anson  vs.  Wumesheik  Ins.  Co.,  22 
Iowa,  84;  Marshall  vs.  Columbian  Fire  Ins.  Co.,  27  N.  H.,  165; 
Peoria  M.  and  F.  Co.,  vs.  Hall,  12  Mich.,  214 ;  Woodbury  Sav. 
ings  Bank  vs.  Charter  Oak  Ins.  Co.,  31  Conn.,  517. 

Another  error  assigned  arises  upon  the  following  proceedings  : 
The  plaintiff,  while  upon  the  stand  as  a  witness,  having  denied 
his  signature  to  the  application  produced  by  the  defendants  a« 
the  one  upon  which  the  policy  issued,  was  cross-examined,  with 
a  view  to  test  the  truthfulness  of  this  denial^  and  the  genuine- 
ness of  the  alleged  signature.  And  in  the  course  of  the  cross- 
examination  the  counsel  for  the  defendants  presented  to  the  wit- 
ness a  paper,  folded  so  as  to  show  only  the  name  of  the  plaintiff 
in  writing,  and  asked  him  if  the  signature  there  pointed  out  was 
his.  The  counsel  for  the  plaintiff  insisted  that  the  witness  had 
a  right  to  look  over  the  whole  paper  before  answering.  To  this 
the  counsel  for  the  defendants  objected,  but  the  court  directed 
that  the  witness  should  he  allowed,  before  answering,  to  exam- 
ine the  whole  paper.  And,  having  done  so,  the  witness  admitted 
the  signature  to  be  his. 

Where  an  expert  is  undertaking  to  testify  concerning  hand- 
writing, it  is  difficult  to  sot  any  bounds  to  an  examination  which 
may  reasonably  tend  to  test  the  accuracy  of  his  knowledge,  skill 
and  judgment.  Obviously,  it  would  be  proper  to  subject  him  to 
tests  which  would  be  entirely  improper,  and  tend  unjustly  to  em- 
barrass and  confuse  one  who  did  not  assume  to  be  an  expert,  but 
who  might,  nevertheless,  have  some  personal  knowledge  of  a 
particular  specimen  of  handwriting  submitted  to  his  inspection. 
A  person  who  can  not  even  read  handwriting,  may,  nevertheless^ 
be  able  to  testify  to  a  particular  signature  which  he  has  seen 
made;  for  particular  marks  upon  the  paper  may  identify  beyond 
question  the  instrument  whoso  execution  he  witnessed.  But  if 
such  a  witness  wore  required  to  look  at  the  signature  separated 
from  the  instrument,  and  to  stiy,  without  any  of  the  aids  which 
the  marks  upon  the  instrument  would  give  him,  whether  that 
was  or  was  not  the  signature  he  saw  written,  it  is  perceived  at 
once  that  the  requirement  would  be  unfair,  and  a  categorical 
answer  impossible.  Xow,  it  may  be  said  that  every  man  is  an 
expert  as  regards  his  own  handwriting,  and  may  rightfully  be 
subjected  to  the  same  tests,  when  he  is  called  to  testify  concern- 
ing it,  that  other  experts  might  be  tried  by;  but  in  fact  a  large 
proportion  of  the  }>eople  do  not  possess  or  assume  to  possess  any 
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such  knowledge  of  the  peculiarity  of  their  own  handwriting,  if 
any  such  there  are,  distinguishing  it  from  any  other,  as  would 
justify  their  expressing  the  opinion  whether  isolated  signatures, 
which  might  he  theirs  were  in  truth  so  or  not.     The  handwrit- 
ing of  a  man  who  writes  but  little  may  never  acquire  any  very 
definite  characteristic,  or  any  great  uniformity;  and  a  very  accu- 
rate penman  may  possibly  copy  the  correct  standard  of  penman- 
ship so  nearly   as  to   render  it  difScult  for  him  to  determine 
whether  a  particular  word  shown  him  was  written  by  himself  or 
by  some  other  writer  who  with  equal  facility  has  copied  the  same 
standard.     All  writing  in  the  same  language  follows  in  greater 
or  less  degree  the  same  models,  and  some  uniformity  is  always 
to  be  expected.     If  all  houses  were  constructed  in  the  like  degree 
afler  one  plan,  it  might  nevertheless  be  possible  for  any  house 
huilder  to  recognize  the  several  houses  he  had  built,  if  he  could 
see  each  with  its  surroundings;  but  to  require  him  to  take  a 
view  of  one  with  the  surroundings  excluded  and  to  say  whether 
he  constructed  it  or  not,  could  hardly  be  fair  to  the  witness,  or 
a  method  likely  to  bring  out  the  knowledge,  if  any,  which  he 
actually  possessed.    A  man  may  recognize  even  a  casual  acquaint- 
ance if  his  whole  person — size,  height,  carriage  and  peculiarities 
of  deportment — may  be  observed,  when  if  he  were  compelled  to 
judge  by  single  feature,  or  even  by  a  view  of  the  whole  face,  he 
might  easily  be  deceived  in  consequence  of  missing  something 
upon  which  his  recognition  in  part  depended.     Any  examina- 
tion based  upon  such  partial  view  might  be  useful  if  entrapping 
the  witness  were  the  purpose  to  be  accomplished  ;  but  it  could 
not  be  a  reasonable  mode  of  arriving  at  the  truth.   The  witness  in 
any  such  case  is  fairly  entitled  to  all  the  aids  to  recognition  which 
the  circumstances  and  surroundings  afford ;    and  wo  think  the 
Court  justly  and  very  properly  required  that  he  should  have  them 
in  this  case.     This  by  no  means  precludes  a  careful  and  critical 
examination  of  the  witness  after  the  general  question  has  been 
answered,  with  a  view  to  testing  the  accuracy  of  the  opinion  ex- 
pressed and  grounds  upon  which  it  is  based.     A  tborougb  sifting 
of  the  testimony  of  the  witness  is  always  admissible  j  but  justice 
to  him  requires  that  before  he  is  subjected  to  that  process,  he 
should  be  allowed  to  give  his  testimony  in  view  of  all  the  facts 
bearing  upon  the  point  under  examination,  so  far  as  Ihey  may  be 
within  his  knowledge,  instead  of  being  restricted  to  a  partial  and 
imperfect  view,  by  means  of  which  the  iiUcliliood  of  error,  mis 
take  and  embarrassment  may  be  greatly  inereasjd. 
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One  other  alleged  error  requires  notice.  In  the  application 
presented  in  evidence  by  the  defendants,  were  the  following- 
question  and  answer : 

Question  :  "  Incendiarism ;  have  you  any  reason  to  believe  your 
property  is  in  danger  from  it  ?" 

Answer:  "No." 

In  the  blank  form  produced  by  the  plaintiff,  and  which  he 
claimed  was  filled  up  and  signed,  the  corresponding  question  is 
as  follows : 

'^  Has  a  building  on  the  site  of  this  been  burned  ?  Have  yoa 
any  reason  to  believe  your  property  is  in  danger  from  incendiar- 
ism ?  Have  you  ever  suffered  a  loss  b}'  lire  ?  If  so,  how  did  the 
fire  originate,  and  in  what  office  were  you  insured?" 

As  bearing  upon  the  importance  of  these  questions  in  the  case, 
the  following  evidence  of  the  plaintiff  is  given  : 

Question :  "  State  whether,  previous  to  the  time  of  making 
your  application  and  taking  your  policy,  you  said  anything  to 
CoUyer  as  to  your  fears  of  incendiarism,  and  if  so,  when,  and 
what  did  you  say  ?" 

Ansioer:  **I  talked  with  him  very  freely.  I  ofl'ered  to  insure 
myself  against  all  risks  but  incendiarism,  if  he  would  take  it 
cheaper  on  that  risk  alone.  I  talked  with  him  about  being  afraid 
of  incendiaries  the  fore  part  of  the  month,  and  previously;  not 
one,  but  several  conversations;  that  I  was  a  manufacturer  and 
was  discharging  hands,  and  they  would  be  very  angry  at  me.  I 
took  precautions  and  kept  a  watch  several  nights." 

Question:  '^  State  whether  anything  occurred  to  make  any 
diflTerence  in  regard  to  incendiarism,  and  if  so,  what  ?" 

Answer  :  I  was  there  several  nights.  Joe  Bennett  and  I  had 
talked  it  over  about  every  day,  and  he  was  not  satisfied  that  it 
was  an  attempt  to  burn  it,  or  whether  it  was  accidentally,  from 
the  railroad,  and  he  said,  and  we  both  concluded,  that  there  was 
not  any  more  danger  of  that  than  of  any  other  building,  if  as 
much  ;  that  if  any  one  had  attempted  to  fire  it,  of  which  we  were 
not  sure,  they  wouldn't  bo  any  more  likely  to  come  there  again 
than  to  any  other  building,  and  probably  not  as  likely,  and  I 
discontinued  my  watch,  and  took  my  books  and  papers  back  to 
the  building.  I  had  taken  them  away  some  days  before.  There 
was  no  other  insurance  on  the  lumber  and  stock  but  this,  and 
none  on  the  building  but  this  and  the  Home  Company." 

Cross  examination  :  "  Directly  under  one  of  the  windows 
there  was  a  heap  of  shavings  which   had  been  fired,  and   had 
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barned  up  aloDg  the  side  of  the  bailding,  and  had  partially  burned 
a  pile  of  felloes.  There  were  two  or  three  lights  of  glass  broken 
above  the  fired  place,  which  was  on  the  side  of  the  building 
nearest  the  railroad  track.  The  building  at  one  corner  was 
about  eleven  feet  from  the  track.  The  fire  was  inside  the  build- 
ing. We  came  to  the  conclusion,  from  examination,  that  the  fire 
was  not  an  accident,  and  because  of  that  I  kept  watch.  Collyer 
kept  trying  to  get  the  risk  while  I  was  talking  to  him  about  the 
danger  ot  incendiarism.  I  told  Dr.  Knapp  the  same  as  I  did 
Collyer,  and  he  took  my  risk  and  carried  it  two  or  three  days 
till  be  sent  it  to  the  Company  and  they  had  rejected  it.  I 
never  told  Collyer  about  the  attempt  to  burn  the  building.  We 
talked  over  the  attempts  that  had  been  made  in  town  to  burn  two 
or  three  other  buildings,  and  the  risk  of  such  fires  generally,  but 
I  did  not  tell  him  of  any  risk  of  mine  more  than  of  others  in 
partioalarl  Did  not  tell  him  of  this  attempt  at  all.  I  told  him 
about  discharging  men^  and  that  manufacturers  got  even  down 
on  them,  by  discharging  them.  He  knew  all  about  my  trouble 
with  Bingham.  I  suspected  a  man  of  firing  it  when  I  discovered 
the  attempt,  and  when  the  building  was  burned  I  suspected  the 
same  man.  I  did  not  tell  Collyer  of  this,  but  he  knew  I  was 
having  trouble  with  Toplifi".  I  told  Eld  re  I  go  about  my  fears, 
and  he  advised  me  to  get  insured.  I  met  him  as  1  carae  out  of 
Collyor's  office.  He  was  my  counsel  at  that  time.  I  told  him 
there  was  one  question  I  looked  at  twice.  It  was  'Have  you 
any  fears,  or  have  you  any  reason  to  fear  an  incendiary  fire  ?* 
and  he  asked  me  if  I  had,  and  I  replied  that  I  had  not  now,  and 
he  said  it  was  legal,  or  all  right.  There  was  such  a  question  as 
that.  That  question  was  in  the  application  I  did  sign,  and  I 
answered  'No '  when  I  made  out  the  application." 

Upon  this  evidence  the  Court  was  requested  by  the  defend- 
ants to  charge  the  jury  as  follows : 

1.  "If  the  jury  believe  from  the  evidence  that  at  the  time  of 
procuring  the  policy  sued  upon  the  plaintifi'  knew  that  an  at- 
tempt had  been  recently  made  to  burn  the  premises  insured, 
and  failed  to  disclose  that  fact  to  the  defendant's  agent,  who  is- 
sued the  policy,  the  defendant  is  entitled  to  recover. 

2.  If  the  jury  believe  from  the  evidence  that  a  written  appli- 
cation was  made  by  the  plaintiff  to  the  defendant,  upon  which 
the  policy  sued  on  was  issued,  in  which  application  the  plaintiff 
stated  that  he  had  no  reason  to  fear  that  his  property  was  in 
danger  from  incendiarism,  and  they  find  as  a  matter  of  fact  that 
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he  had  such  reason,  then  their  verdict  must  be  for  the  defendant.'' 

These  requests  were  refused,  and  the  court  charged  as  follows 
instead  : 

''If  the  jury  believe  from  the  evidence  that  at  the  time  of 
making  the  application  the  plaintiff  had  ceased  to  fear  from  in- 
cendiaries the  burning  of  his  property,  and  did  not  think  he  had 
any  reason  to  believe  that  his  property  was  in  danger  from  it, 
then  the  fact  that  it  was  once  fired  will  not  vitiate  the  policy, 
and  was  not  a  breach  of  warranty  expressed  by  the  answer  to 
the  question  on  the  subject,  if  there  was  such  warranty." 

"If  the  jury  believe  from  the  evidence  that  an  attempt  had 
been  made  to  burn  the  building  covered  by  the  policy  of  insur- 
ance sued  upon,  shortly  prior  to  the  application  made  by  the 
plaintiff  for  such  policy  of  insurance,  and  that  said  plaintiff  then 
knew  of  said  attempt  and  did  not  disclose  it  to  the  agent  who 
issued  the  policy  ;  if  the  jury  believe  that  a  knowledge  of  such 
attempt  was  material  to  the  risk,  their  verdict  must  be  for  the 
defendant,  if  the  agent  of  the  defendant  had  not  sufficient 
knowledge  to  put  him  upon  inquiry  as  to  said  prior  attempt  to 
burn  said  building." 

Now  we  think  that  the  Court  in  the  refusals  to  charge  and  in 
the  charge  given,  committed  two  errors  which  may  have  affected 
the  verdict  of  the  jury  very  materially  to  the  prejudice  of  the 
defendants  :  firsty  in  assuming  that  an  attempt  to  fire  the  build- 
ing insured  might  be  a  circumstance  not  material  to  the  risk  : 
and  second,  in  treating  the  information,  which  was  sufficient  to 
put  the  agent  upon  inquiry,  as  sufficient  to  justify  the  plaintiff 
in  his  failure  to  communicate  the  facts  within  his  knowledge, 
notwithstanding  his  attention  was  particularly  called  to  the  sub- 
ject at  the  time  the  application  was  prepared  and  signed. 

Whichever  application  the  plaintiff  signed,  his  attention  was 
directed  by  proper  interrogatories  to  the  subject  of  incendiarism. 
And  it  cannot  be  denied  that  an  attempt  to  destroy  by  fire  the 
property  upon  which  insurance  is  sought,  is  usually  reganled  as 
a  circumstance  of  very  high  importance,  and  as  one  that  pre- 
sumptively is  always  material  to  the  risk,  though  possibly  in  any 
particular  case  the  insurer,  if  he  was  cognizant  of  all  the  facts, 
might  know  that  the  particular  attempt  that  had  been  made  was 
not  likely  to  be  repeated.  Without  explanation  the  ini'erence 
must  usually  be^  that  an  effort  to  fire  the  building  of  another 
indicates  an  evil  motive,  which  is  likely  to  induce  other  attempts 
until  the  object  is  accomplished  ;  and  no  prudent  insurer  would 


Digitized  by 


Google 


1871.]        North  America  F.  I.  Co.  vs.  Throop.  113 

treat  the  attempt  as  immaterial^  unless  he  had  satisfied  himself 
by  careful  inquiry,  either  that  the  motive  for  making  it  no  longer 
existed,  or  that  a  renewal  of  the  attempt  had  for  some  other 
reason  become  impracticable  or  unlikely.  No  one  can  question  its 
being  both  proper  and  prudent  for  the  insurer  in  his  application 
for  policies  to  treat  this  circumstance  as  material,  and  to  require 
specific  and  truthful  answers  concerning  it ;  and  where  he  has 
done  so,  and  made  their  truthfulness  a  condition  of  the  contract, 
we  do  not  think  it  competent  to  submit  to  a  jury  the  question  of 
materiality,  and  allow  them  to  find,  in  opposition  to  the  contract 
of  the  parties  and  to  general  experience,  that  it  was  unimport- 
ant. We  think  a  fact  thus  specifically  inquired  about,  and  gen- 
erally of  such  vital  importance,  is  to  be  considered  material  as 
matter  of  law;  and  defendants  were  entitled  to  a  charge  accord- 
ingly. 

But  it  is  argued  that  the  agent  had  full  information  of  the 
plaintiff's  fears  of  incendiarism,  anrl  being  thus  warned,  he  was 
sufficiently  put  upon  inquiry  concerning   the  attempt  to  burn 
the  building,  if  one  was  made.     This  doctrine,  as  applied  to  the 
facts  of  this  case,  strikes  us  as  very  dangerous.    It  is  nut  pretend- 
ed that  the  plaintiff  ever  informed  the  agent  of  the  facts  which 
led   him  at  one  time  to  think  an  attempt  at  incendiarism  had 
been  made;  and  indeed  the  contrary  is  sworn  to  by  him.     The 
plaintiff's   general    talk   about   a   fear    of    the    building   being 
burned  was  precisely  of  that  character  to  bo  woll  calculated  to 
lead  the  agent  away  from  any  supposition  that  this  particular 
building  had  been,  or  was  likely  to  be,  singled  out  from  among 
others  in  the  same  city  for  destruction  ;  and  his  answer  to  the  in- 
terrogatory in  the  application,  if  not  untruthful,  was  at  least  want- 
ing in  candor  and  frankness,  and  had  a  terulenc}' to  mislead.  \Yhen 
a  person  is  particularly  interrogated  regarding  a  subject  peculi- 
arly within  his  own  knowledge,  and  the  other  party  is  expecied 
to  contract  with  him  in  reliance  upon  his  answer,  and  the  an- 
swer is  made  misleading,  if  not  untruthful,  it  seems  to  us  a  per- 
version alike  of  law  and  justice,  to  say  that  he  shall  have   the 
advantage  of  his  uncandid  answers  if  he  can  convince  a  jury  that 
the  other  party  was  wanting  in  prudence  in  relying  u})on  them, 
because    of  having   notice    extrinsic    these  answers  which  was 
sufficient,  if  followed  up  by  inquiries  in  other  quarters,  to  have 
led  him  to  a  knowledge  of  the  exact  facts.     The  ii.suier  has  a 
right  to  know  the  truth   from  the  assured  himself;  and  if  his 
inquiries  addressed   to  him  failed  to  elicit  the  truth,  it  is  no  ex- 
8— 
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cuse  for  the  latter,  either  in  morals  or  in  law,  that  the  insurer,, 
if  sufficiently  distrustful  and  suspicious,  and  inclined  to  rely 
upon  what  he  had  heard  from  other  sources,  rather  than  upon 
the  word  of  the  assured  himself,  could  be  regarded  as  "put  on 
inquiry"  respecting  the  truthfulness  and  candor  of  the  infor- 
mation given  him,  in  consequence  of  something  that  he  had 
heard  incidently  at  a  time  when  perhaps  he  had  no  special  oc- 
casion to  charge  his  memory  with  it.  He  goes  to  the  authority 
that  ought  to  be  the  best,  and  be  has  a  right  to  rely  upon  what 
is  told  him.  If  it  were  allowable  to  submit  to  a  jury  the  ques- 
tion of  his  prudence  in  doing  so,  it  would  be  impossible  for  that 
tribunal,  in  most  cases,  to  be  so  fully  possessed  of  the  exact 
condition  of  his  information  at  the  time  as  to  be  enabled  to  de- 
termine whether  he  was  or  was  not  guilty  of  negligence  in  such 
reliance. 

The  danger  of  such  a  rule  as  was  laid  down  by  the  Circuit 
Judge  appears  well  illustrated  in  this  case.  It  was  submitted 
to  the  jury  to  say  whether  the  agent  had  not  sufficient  know- 
ledge to  put  him  upon  inquiry  as  to  a  prior  attempt  to  burn  the 
building;  and  if  they  reached  that  point  at  all  in  the  course  of 
their  investigations,  they  must  have  found  that  ho  had.  But  we 
look  in  vain  through  this  record  for  anything  upon  which  such 
finding  could  justifiably  be  based.  The  expression  to  CoUyer 
of  the  plaintiff's  fears  was  not  at  all  calculated  to  impress  him 
that  any  attempt  had  as  3'et  actually  been  made  j  and  no  infor- 
mation is  shown  to  have  come  to  the  agent  from  any  other 
quarter  which  could  justly  charge  him  with  want  of  prudence  in 
not  pursuing  inquiries  in  other  directions.  The  effect  of  the 
charge  was  to  permit  the  jury,  in  construing  and  applying  the 
contract,  to  sulntitute  their  own  views  of  what  was  material, 
and  of  what  was  prudent  for  the  insurer,  for  the  views  of  the 
parties  embodied  in  the  writings,  which  we  have  already  seen 
were  eminently  reasonable,  and  which  they  had  agreed  upon  as 
the  evidence  of  what  the  contract  was  to  l^e. 

These  views  render  it  necessary  that  there  should  be  a  new 
trial.  ^Ye  have  not  examined  in  detail  all  tlie  errors  assigned^ 
because  the  views  expressed  render  some  of  them  unimportant, 
and  we  think  what  is  here  said  covers  the  whole  ground  sudicien*^- 
ly  for  the  purposes  of  a  new  trial.  We  think  the  Court  erred  in 
charging  the  jury  as  re<incstcd  by  the  plaintiff,  that  'Mf  the  jury 
believe  from  the  evidence  that  the  a})})lication  produced  by  the  de- 
fendant is  not  the  genuine  a[)plication  signed  by  the  plaintiff,  and 
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upon  which  the  policy  issued,  then  there  is  no  proof  in  the  case 
upon  which  the  jury  are  authorized  to  find  what  the  contents  of 
that  application  were,  or  whether  there  was  any  warranty  in  it  to 
affect  the  plaintiff's  right  of  recovery."  The  evidence  of  the 
plaintiff  eufficiently  shows  that  he  was  inquired  about  concerning 
attempts  at  incendiarism,  and  that  he  gave  a  negative  answer.  It 
also  shows  that  he  warranted  the  correctness  of  his  answers  so 
far  as  pertained  to  the  risk.  Whether,  if  no  such  inquiry  had 
been  made  by  the  application,  and  the  plaintiff  had  failed  to  make 
a  full  disclosure,  the  policy  would  have  been  void  for  that  reason, 
is  a  question  which  does  not  arise  upon  this  record. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

THE  MANHATTAN  LIFE  INS.  CO.,  Prffin  Error,  ^ 

vs.  > 

CORBIN  WARWICK,  Deft  in  Error.*  ) 

A  policy  issued  in  consideration  of  a  certain  sum  paid  at  the  time  of  insuiiiK  the 
policy,  and  a  like  8um  to  l>e  paid  annually  duriiiL:  life,  is  r)no  entire  contract 
lor  the  whole  term  of  the  life,  and  not  a  contract  from  year  to  year. 

A  contract,  made  by  the  assured  in  Virj^'inia,  with  an  agent,  in  that  Slate,  of  a 
company  belon^in^  in  New  York,  was  a  Virjj,nnia  contract,  and  tiie  pre- 
miums were  to  be  paid  in  Virginia  and  not  in  S'cw  York. 

A  corporation  cannot  exist  outside  tlu^  .State  in  which  it  is  incorporated,  and  has 
no  powers  or  rights  in  another  State,  except  on  such  conditions  as  that  Stale 
may  impose. 

An  endorsement  upon  the  lace  of  a  policy,  inconsistent  with  its  terms  and  legal 
etTect,  or  repugnant  thereto,  is  void. 

The  breaking  out  of  the  war  did  not  annul  the  contract  between  the  assured, 
livin«'  in  a  seceded  State  and  an  insurance  coniijany  br|(.ii;,'-ji,^r  j,,  .^  non- 
!»ecetliug  State,  or  release  the  company  from  its  obligation^  under  the  con- 
tract. 

Nor  did  the  war  operate  as  a  revocation  of  the  agency  of  an  agent  ol  the  com- 
pany in  the  seceding  State. 

If  the  agent  of  the  company  to  whom  payment  of  premium  is  to  be  m.uli-.  is 
not  provided  with  the  pnnted  receipts  required,  tlu*  company  w  ill  be  lnld  to 
have  waived  the  requirement,  and  payment  without  them  will  lie  consiiUred 
a  sufficient  compliance. 

Anderson,  J. 

In  July,  1857,  the  defendant  in  error,  for  his  sole  use,  elFected 
a  policy  of  insurance  for  810,000  with  the  Manhattan  Life  Insu- 
rance Company,  the  plaintiff  in  error,  upon  the  life  of  his  brother 
William  Sidney  Warwick^  of  Powhattan  County,  Virginia,  who 
was  largely  indebted  to  him.  The  plaintiil's  in  error  were  a  New 
York  company,  and  the  policy  was  etfected  through  their  agent  in 
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Virginia,  J.  B.  Macmurdo.  The  premiums  on  the  policy  were 
punctually  paid,  by  the  defendant  in  error,  to  their  agent  in  Kich- 
mond,  up  to  July  23d,  1862  ;  and  the  premium  for  that  year,  due 
on  that  day,  he  then  offered  to  pay  to  said  agent,  in  New  York 
funds,  but  he  refused  to  receive  payment  under  alleged  instruc- 
tions from  his  principals  not  to  renew  or  continue  policies.  Four 
months  after,  on  the  23d  of  November,  1862,  William  Sidney 
Warwick  died,  of  which  the  company  had  due  notice.  After  his 
death  the  company  refused  to  pay  the  policy  to  Corbin  AVarwick, 
and  he  brought  this  suit  to  recover  it  in  the  Circuit  Court  of 
Eichmond  City,  which  rendered  judgment  in  his  favor  for  the 
amount  of  the  policy,  less  the  last  preuiium;  and  the  company 
have  brought  the  case  here  upon  a  writ  of  error. 

The  case  pi esentod  by  the  record  is  this,  in  brief:  They  re- 
fused to  receive  the  last  premium  when  it  fell  due  and  was  ten- 
dered, and  now  refuse  to  pay  the  policy,  because  the  premium 
was  not  paid  ;  and,  moreover,  claim  of  the  defendant  in  error  a 
forfeiture  of  the  premiums  which  he  had  paid,  amounting  to 
$5,155,  be«*ides  interest,  and  they  invoke  the  intervention  of 
this  Court  to  sustain  them  in  these  pretensions.  If  this  was  the 
contract,  fairly  interpreted  according  to  its  spirit  and  legal  effect, 
however  harsh  in  its  operations  upon  the  defendant  in  error,  it 
must  be  carried  out. 

The  first  question,  therefore,  which  we  have  to  C()nsi<ler  is, 
what  was  the  contract  between  those  parties  ?  Wiihout  encum- 
bering this  opinion  with  a  minute  and  critical  examination  of 
the  policy,  I  will  simply  state  what,  in  ray  opinion,  the  contract 
is,  according  to  the  legal  import  and  etfect  of  the  policy.  It  is  a 
contract  of  the  company,  by  deed  poll,  to  pay  to  Corbin  Warwick 
for  his  sole  use,  ninety  days  after  due  notice,  and  satisfactory  evi- 
dence, of  the  death  of  William  Sidney  Warwick,  810  OOO  for  the 
consideration  of  81,031  in  hand  paid  by  the  said  Corbin  Warwick, 
and  a  like  sum  of  $1,031  to  be  paid  by  him,  annually,  on  the  23d 
of  July,  for  the  term  of  the  natural  life  of  the  said  William  Sidney 
Warwick  ;  subject  to  tlefeasance  upon  the  nonperformance  of  va- 
rious conditions,  minutely  detailed;  among  others,  the  non-pay- 
ment of  the  premiums,  or  either  of  them,  on  the  day  they  fall  due 
— in  which  case  the  com[)any  is  not  to  be  liable  for  the  sum  as 
sured,  or  any  part  thereof;  but  the  policy  shall  cease  and  deter- 
mine. And  it  is  further  stipulated  that,  in  every  case,  where  the 
policy  shall  cease  or  become  void,  all  previous  payments  thereon 
shall  be  forfeited  to  the  company.     The  polic}^  is  one  entire  con- 
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tract,  not  from  year  to  year,  as  the  premiums  shall  be  paid,  but  for 
the  whole  term  of  the  life  of  William  S.  Warwick,  upon  condition 
that,  if  the  annual  premium  is  not  paid  on  the  23d  of  July,  the 
policy  shall  cease  and  be  void,  as  was  held  in  Buse  vs.  Mutual  Life 
Insurance  CJompany,  (26  Barb.,  556),  upon  the  construction  of  the 
policy  in  that  case,  the  terms  of  which  are  very  much  the  same  as 
in  this.  That  case,  and  also  the  case  of  Howden,  admx.,  vs. 
Guardian  Life  Insurance  Company,  (1  Bigelow,  218,  97.  Mass. 
R.,  144,)  fully  sustain  this  construction.  It  is  not  a  contract  of 
indemnity,  as  a  policy  against  fire,  for  a  definite  period,  but  it  is  a 
contract  to  pay  a  certain  sum  of  money  for  the  consideration  men- 
tioned, upon  the  happening  of  an  event  which  is  inevitable,  and 
only  uncertain  as  to  the  time  it  may  transpire. 

It  is  a  corollary  from  the  contract  thus  understood,  that  the  com- 
pany, when  they  executed  this  deed,  assumed  an  obligation  to  pay 
the  sum  assured  to  Corbin  Warwicit,  from  which  they  could  not  be 
relieved  by  anything  they  could  do  or  leave  undone ;  but  only  by 
the  act  or  omission  of  the  assured.  Consequently  the  company 
could  not  relieve  itself  from  this  obligation,  or  subject  the  other 
party  to  a  forfeiture,  by  refusing  to  receive  payment  of  a  premium  ; 
or  by  hindering  or  preventing  the  other  party  from  paying  it ;  or 
by  any  disability  on  its  part  to  receive  it,  and  which  prevented  its 
payment,  which  was  not  provided  for  in  the  contract.  If  the  as- 
sured was  at  the  place  on  the  day  when  and  where  payment  was 
to  be  made,  and  where  he  had  a  right  to  make  payment,  read}' 
and  prepared  to  make  payment,  but  was  prevented  by  eithtir  of 
the  causes  mentioned,  it  would  be  unreasonable  to  say  that  he  hud 
incurred  the  forfeiture,  and,  I  think,  it  is  e(iually  clear,  upon 
reason  and  authority,  that  the  company  was  not  thereby  released 
from  its  obligation  to  pay  the  sum  assured,  it  woiiM  be  a  mon- 
strous perversion  of  law,  and  repugnant  to  every  sen-^e  of  Justice, 
to  say  that  this  company,  after  havin-^  receive  1  m  )re  tlr.in  half  the 
sum  assured,  could,  by  their  act,  delermiue  the  policy,  hold  on 
to  the  money  they  had  received,  and  say  to  tlieir  contiiliiiL]^  victim, 
you  may  whistle  to  the  winds  for  your  m.Mitevl  rewai'd,  notwith- 
standing you  relied  upon  our  covenant  and  goo  I  faith  to  pay  it. 

And  although  the  case  cannot  be  so  strongly  put,  I  think  it  is 
equally  clear  that,  when  the  assured  was  involved  in  no  default, 
but  was  at  the  place  when  and  where  payment  was  to  be  made, 
ready  and  willing  to  pay,  but  was  preventetl  by  the  disiihility  of 
the  company  to  receive  payment,  from  whatever  cause,  he  having 
had  no  agency  in  producing  it,  the  company  is  not  entitled  to  claim 
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the  forfeiture,  or  to  be  relieved  from  its  obligation  to  pay  the  sum 
assured. 

The  question  upon  this  view  of  the  case  is  suggested,  Was  the 
assured;  on  the  23d  of  July,  1861  and  1802,  at  the  place  where  the 
premiums  were  payable,  ready  and  prepared  and  offering  to  pay 
them  ?  He  was  at  the  office  of  the  agent,  J.  B.  Macmurdo,  in  the 
city  of  Richmond,  and  then  and  there  offered  to  pay  the  premiums, 
which  fell  due  on  those  days  respectively,  in  the  kind  of  funds, 
which  the  company  required.  On  the  first  of  those  days,  Mac- 
murdo received  payment  in  New  York  funds,  or  its  equivalent, 
and  gave  his  receipt  therefor,  in  discharge  of  the  obligation  as 
agent  of  the  company.  On  the  last  day  mentioned,  the  assured 
offered  to  pay  Macmurdo,  the  agent,  but  he  refused  to  receive  it, 
upon  the  ground,  as  he  alleged,  that  he  was  instructed  by  the  com- 
pany not  to  receive  payment,  "  nor  to  renew  or  continue  policies." 
Now,  upon  this  contract,  the  questions  arise,  first  Was  the  city  of 
Richmond  or  the  city  of  New  York  the  place  of  payment  ?  and, 
secondly,  Was  Macmurdo  the  agent,  or  an  ollicer  in  New  York 
the  agent,  to  whom  payment  was  to  be  made  ?  I  think  when  this 
contract  is  interpreted  in  reference  to  its  terms  and  subject  mat- 
ter ;  the  situation,  character  and  legal  status  of  the  parties  ;  the  act 
of  the  Assembly  of  Virginia,  under  authority  of  which  it  was  made, 
and  which  must  be  read  as  a  constituent  part  of  it;  and  with  refer- 
ence to  the  usage  of  the  cotnpany,  and  the  conduct  of  the  parties 
in  its  exC'Ution,  it  must  be  regarded  as  a  Virginia  contract,  made 
in  Virginia,  with  the  Virginia  agent,  and  to  be  performed  in  Vir- 
ginia, through  that  agent,  and  that  it  was  intended  by  the  parties, 
and  so  understood  by  them,  that  the  payment  of  the  premiums 
were  to  be  made  to  the  agent  at  Richmond,  and.  if  made  or  ten- 
dered to  hiin  at  the  time  the}'  respectively  fell  due,  it  would  be  a 
fullillment  of  the  con<Ution3  reciuired  of  the  assure;!.  To  take  a 
comprehensive  view  of  the  whole  case,  1  cannot  come  to  a  different 
conclusion. 

The  (lefenilant  in  error,  an<l  William  S.  Warwick,  were  resident 
citizens  of  Virginia,  and  the  plaintitf  in  error  a  e()r[)oration  of  the 
State  of  New  York.  It  was  created  l)v  a  law  of  that  State,  and  can- 
not exist  outside  of  its  limits.  It  had  no  power  to  make  contracts, 
or  to  do  business,  in  Virginia,  but  by  permission  of  the  vState.  In 
Paul  vs.  Virginia  (8  Wall.,  p.  178),  Mr.  Justice  Field,  tlelivering  the 
opinion  of  the  Supreme  Court,  says,  ^'  Having  no  absolute  right 
of  recognition  in  other  States,  but  depending  ior  such  recognition 
and  the  enforcement  of  its  contracts,  upon  their  assent,  it  follows, 
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as  a  matter  of  course^  that  such  assent  may  be  granted  upon 
such  terms  and  conditions  as  those  States  may  think  proper  to  im- 
pose. They  may  exclude  the  foreign  corporation  entirely ;  they 
may  restrict  its  business  to  particular  localities  ;  or  they  may  exact 
such  security  for  the  performance  of  its  contracts  with  their  citir 
zens,  as  in  their  judgment  will  best  promote  the  public  interest. 
The  whole  matter  rests  in  their  discretion."  Again,  on  p.  183,  he 
says,  "  The  policies  do  not  take  effect,  are  not  executed  contracts, 
until  delivered  to  the  agent  in  Virginia.  They  are  then  local  trans- 
actions and  governed  by  local  laws."  In  Slaughter's  case  (13, 
Gratt. ,  773)  J.  Samuels  says,  "  I  have  no  doubt  of  the  power  of  the 
General  Assembly  of  Virginia  to  forbid  foreign  corporations  from 
engaging  in  any  pursuit  within  the  State,  and  of  consequence,  to 
grant  permission  to  engage  therein,  only  upon  terms." 

The  Legislature  of  Virginia,  consistently  with  this  well  estab- 
lished principle,  enacted  a  law  with  regard  to  foreign  corporations. 
Chapter  39,  sec.  23,  of  code  of  1860,  provides 'Hhat  no  insurance 
company,  unless  incorporated  by  the  Legislature  of  this  common- 
wealth, shall  make  any  contracts  of  insurance  within  this  State 
until  such  insurance  company  shall  have  complied  with  the  pro- 
visions of  this  act."  The  24th  section  provides  that  every  such 
^'insurance  company  shall,  by  a  written  power  of  attorney,  appoint 
some  citizen  of  the  commonwealth,  resident  therein,  its  agent  or 
attorney."  This  is  the  first  provision,  and  no  foreign  insurance 
corporation  could  make  a  contract  in  this  State  until  such  agent 
was  appointed.  But  it  imposes  this  'further  condition,  that  such 
agent  shall  accept  service  of  process,  &c.,  in  these  words:  'Svho 
shall  accept  service  of  all  lawful  processes  against  such  company, 
in  this  commonwealth,  and  cause  an  appearance  to  be  entered  in 
any  action,  in  like  manner,  as  if  such  company  had  existed  and 
been  duly  serv^ed  with  process  in  this  State."  And  the  27th  sec- 
tion provides  that  service  of  process  on  such  attorney  shall  be  '^  suf- 
ficient service  upon  his  principals.^'  These  provisions  of  the  act 
are  not  words  oflimitation  on  the  power  of  the  agent,  but  of  enlarge- 
ment. The  first  provision  requiring  them  to  appoint  an  agent  here 
la  general,  and  i'nplies,  it  seems  to  me,  that  the  company,  in  all  its 
transactions  in  this  State,  must  act  through  that  agent,  and  can  act 
in  no  other  way.  It  is  only  known  and  recognized  in  this  State 
through  that  agent.  It  implies  that  the  company  can  only  make 
contracts  through  him,  and  receive  and  enforce  their  performance 
through  him.  He  is  the  sole  representative  of  the  conipMny  in  this 
State.     The  term  implies  a  general  agency,  limited  only  to  the 
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transactions  of  the  company  in  this  State,  but  would  not  embrace, 
I  apprehend,  by  that  general  term,  the  power  to  accept  the  service 
of  legal  process,  and  to  enter  an  appearance  for  the  company  when 
sued,  if  it  had  not  been  so  expressed.  The  right  of  action  or  suit 
against  the  company  in  the  Virginia  courts,  without  some  such  ex- 
press provision,  would  not  have  been  required  merely  by  pro- 
viding that  they  should  appoint  a  resident  citizen  of  this  common- 
wealth their  "  general  agent "  here.  But  this  provision  gives  to 
the  company  a  sort  of  local  existence  in  this  State,  through  their 
representative  agent,  and  shows  a  purpose  and  design  on  the  part  of 
the  Legislature  to  make  its  transactions  within  this  State  local 
and  subject  to  the  jurisdiction  of  the  State,  as  eflectually  as  if  it 
had  been  incorporated  in  this  commonwealth. 

The  25th  section  requires  the  company  to  tile  a  copy  of  the 
power  of  attorney,  duly  certified  and  authenticated,  with  the  audi- 
tor of  public  accounts,  &c. 

The  26th  section  requires  the  company  to  have  an  agent  here  at 
all  times,  without  interruptions,  'Svhile  any  liability  remains  out- 
standing on  such  insurance.' 

The  28th  section  imposes  penalties  upon  the  agent  who  shall 
effect  j)olicies  of  insurance  in  this  State  without  complying  with  the 
requisitions  of  this  act.  I  tbink,  therefore,  that  the  construction 
given  to  this  act,  that  it  only  contemplates  and  provides  for  the 
service  of  legal  process  and  the  prosecutions  of  suits  against  the 
company  in  this  State,  is  too  restrictive.  Tliis  more  clearly  appears 
from  subsequent  sections.  Tbc  2t>tb  section  retiuires  the  agent  to 
make  return  on  oath  to  the  auditor  of  public  accounts,  on  the  first 
Monday  in  October  and  Ma\'  in  every  year,  of  the  amount  of  pre- 
miums received,  and  assessments  collected  during  the  said  period. 
And  also  tluiL  lie  ^^  shall  at  tbe  same  time  pay  into  the  treasury 
such  tax  as  may  be  inqjosetl  by  law,  on  the  amount  of  such  pre- 
miums and  assessments,  an<l  the  wliole  sum  received  for  policies, 
whether  paid  in  money  or  otht  r  ol)liuati(nis,  shall  be  deemed  to  be 
premiums  for  the  purpose  of  this  .section."  This  section  treats  the 
agent  as  if  be  were  the  company  in  \'irginia,  and  imposes  duties 
on  him  which  he  could  not  perform  if  he  were  not  the  receiving 
agent  of  the  company  in  N'irginia,  and  this  section  clearly  treats 
him  as  such.  How  could  he  make  oath  to  the  amount  of  premiums 
received,  if  they  did  not  pass  through  his  hands,  and,  indeed,  who 
else  could  collect  the  assessments  due  the  company  in  the  State,  and 
receive  tbe  [)reniiums,  he  being  tbe  only  agent  of  the  company 
here.     Or  who  would  be  willing  to  incur  such  responsibilities  for 
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the  payment  of  taxes  as  agent  for  the  company  in  this  State^  if  the 
premiums  and  assessments  were  not  to  be  made  through  him,  but 
to  be  paid  directly  by  the  parties,  by  whom  they  were  payable,  to 
the  agent  or  officer  of  the  company  in  New  York  ?  Such  an  idea  is 
repugnant  to  the  whole  scope  and  policy  of  the  law. 

The  30th  section  imposes  a  penalty  of  $1,000  upon  the  agent 
for  failing  to  make  such  return,  or  for  making  a  false  return. 
With  what  reason  could  the  agent  have  been  subjected  to  such  a 
penalty  by  the  Legislature,  if  it  had  not  been  intended  that  he 
should  be  the  only  agent  of  the  company  for  receiving  the  pre- 
miums and  collecting  the  assessments,  and  therefore  would  have 
personal  knowledge  of  what  he  is  required  to  affirm.     A  bond  in 
the  penalty  of  from  $1,000  to  $5,000,  at  the  discretion  of  the 
auditor,  to  make  the  semi-annual  returns,  and  to  pay  the  tax,  is 
required  to  be  given  through  the  agent.     But  the  32d  section,  I 
think,  fully  confirms  this  construction  of  the  law.     It  prohibits 
any  one  to  act  as  agent  of  the  company,  to  make  or  renew,  di- 
rectly or  indirectly,  any  contract  of  insurance  within  this  State, 
or  with  any  person  resident  therein,  otherwise  than  in  compli- 
ance with  the  provisions  of  this  act,  or  in  any  way  contrary  to 
its  true  intent  and  meanings  under  the  penalt}'  of  .S500,  for  every 
such  offense.     The  prohibition   in  this  section  is  express.     No 
one  except  the  agent  appointed,   as  is  provided  in  this  act,  can 
make  or  renew  such   contracts  for  the  company  in  this  State. 
Consequently,  a  contract  of  insurance,  or  renewal  made  by  the 
plaintiffs  in  error,  within  the  State  of  Yirginia,  or  with  any  per- 
son resident  in  Virginia,  through  one  ol  its  officers  in  Tsew  York, 
would  fall   directly  within  the   prohibition  of  this  32d  section. 
Therefore,  reading  the  contract  in   connection   with  this  act  of 
assembly,  as  a  constituent  part  of  it,  thoui^b  it  ])rofesses  to  have 
been  sealed  by  the  company,  and  signed  hy  the   President  and 
Secretary,  and  delivered  in  New  York,  (which  cannot  be  true  as 
to  the  delivery),  it  was  not  made  by  them,  directly  or  indirectly, 
but  was  made  at  Eichmond  with  Macmurdo,  and  countersigned 
by  him  who  received    the  advance  premium  at  Richmond,  and 
then  and  there,  and  not  until  then,  it  became  a  contract.     The 
signing  by  the  President  and  Secretary  gives  no  validity  to  the 
instrument;  but  it  derives  its  force  and  effect,  as  a  contract,  from 
the  signing  and  delivery  of  Macmurdo,  at  Richmond,  and  ^vould 
be  as  effectually,  and  to  every  intent  and  purpose,  a  contract 
binding  upon  the  company,  if  the  signature  of  the  Secretary  and 
President  had  not  been  affixed  to  it.     It  was  not,  and  could  not 
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be,  a  contract  made  with  them,  directly  or  indirectly,  by  the 
express  enactment  of  the  Legislature  of  tho  State,  and  their  sig- 
natures to  it  have  no  eifect  whatever.  But  the  policy  itself  stip- 
ulates that  it  is  not  binding  on  the  company  until  counter- 
signed by  T.  B.  Macmurdo,  at  Richmond,  and  the  advance 
premium  paid.  It  was  then  a  Virginia  contract,  to  be  performed 
in  Virginia,  through  I.  B.  Macmurdo,  the  agent  and  sole  repre- 
sentative of  the  company  in  the  State.  This  conclusion  is  sup- 
ported by  reason  and  authority.  Daniels  et  al.  vs.  Hudson 
River  Fire  Insurance  Co.,  12  Gushing,  422 — a  case  directly  in 
point — and  Fant  et  al,  vs.  Miller  &  Maj^hew,  17  Gratt.,  77.  In- 
terpreting the  policy  with  reference  to  its  terms  and  subject 
matter,  the  situation,  character,  and  legal  status  of  the  parties, 
and  the  act  of  the  Virginia  Legislature,  by  authority  of  which  it 
was  made,  and  which  must  be  read  as  a  constituent  part  of  it,  I 
am  clearly  of  opinion  that  the  contract  was  made,  and  to  be  per- 
formed, with  Macmurdo,  the  agent  of  the  company  at  Richmond, 
Virginia,  and  that  payment  of  the  premiums  to  him  as  agent  of 
the  company  at  Richmond,  by  the  defendant  in  error  as  they  re- 
spectively fell  duo,  was  a  compliance  with  the  terms  of  the  con- 
tract, according  to  its  spirit  and  legal  effect,  and  as  it  was  under- 
stood by  the  parties.  And  if  we  consider  it  further,  with  refer- 
ence to  the  conduct  of  the  parties  and  the  usage  of  the  company, 
we  shall  find  nothing  adverse  to  this  construction,  but  much  to 
confirm  it. 

In  view  of  the  facts  that  payment  could  only  be  made  to  some 
agent  of  the  company;  that  the  assured  resided  in  Virginia, 
where  the  contract  was  made,  and  that  the  company  had  an  agent 
here,  with  whom  the  contract  was  made,  and  by  the  law  was 
bound  to  keep  an  agent  hero  uninterrupteUy,  through  whom 
alone  they  could  make  or  renew  contracts  of  insurance  with  citi- 
zens of  Virginia;  to  say  that  it  was  contemplated  or  intended 
by  the  parties,  or  either  of  them,  that  the  assured  must  every 
year,  when  the  premiums  were  about  to  fall  due,  leave  the  agent 
here  and  go  to  a  distant  city  to  pay  the  premium  to  the  agent  of 
the  company  there,  would  be  a  most  violent  presumption.  That 
the  contract  was  not  understood  as  imposing  this  needless  and 
burdensome  condition  on  the  assured,  is  shown  by  the  conduct 
of  the  parties,  and  the  usage,  as  far  as  it  is  exhibited  by  the 
record  in  this  case,  of  the  company.  The  advance  premium  and 
three  subsequent  annual  premiums  were  paid  hereto  their  agent, 
Macmurdo,  with  the  unequivocal  acquiescence  and  ratification  of 
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the  company  ;  and  if  any  objection  was  ever  made,  which  is  very 
-questionable,  to  the  payment  of  the  premium  due  in  1861, 
through  their  agent.  Maemurdo,  it  was  not  made  until  long  after 
Jie  had  received  it,  and  their  agent  in  receiving  it  violated  no 
instructions,  at  any  rate  none  which  they  could  lawfully  give,  as  I 
^hall  show.  The  conduct  of  the  parties,  then,  was  in  accordance 
with  the  interpretation  which  I  have  given  to  their  contract. 

But  there  is  an  indorsement  upon  the  deed,  to  which  no  refer- 
ence is  made  on  its  face,  purporting  to  be  a  "notice."  If  this 
indorsement  upon  the  deed  is  inconsistent  with  its  terms  or  legal 
effect,  and  repugnant  thereto,  it  is  void.  Pullerton  vs.  Agnew,  1, 
Salkeld,  172. 

I  propose  now  to  notice  only  one  clause  in  connection  with  the 
point  1  am  considering.  It  is  in  these  words  :  *'  No  payment  of 
premium  binding  on  the  company,  unless  the  same  is  acknowledged 
by  a  printed  receipt  signed  by  an  officer  of  the  company.'*  Is  that 
indorsement  inconsistent  with  the  construction  I  have  given  to  the 
contract,  that  the  premiums  were  to  be  paid  here,  to  the  agent, 
Maemurdo  ?  It  is  only  in  reference  to  that  point  that  I  propose 
now  to  consider  it.  If  it  is  a  condition  inconsistent  with  the  deed 
upon  its  face,  or  according  to  its  legal  effect,  upon  the  authority 
cited,  it  would  he  void.  But  I  do  not  think  it  is,  in  this  point  of 
view.  It  does  not  require  that  the  -payment  shall  be  made  to  an 
oflScer.  It  only  prescribes  a  particular  kind  of  evidence,  a  printed 
receipt  signetl  by  an  officer,  nor  does  it  exclude  the  signing  by  the 
agent  at  Uichmond.  If  we  will  now  turn  to  the  receipts  which 
were  actually  given,  we  shall  tind  that  it  does  not  mean  that  fay- 
ment  shall  be  made  to  an  officer  in  New  York  ;  but  that,  on  the  con- 
trary, the  right  of  the  party  to  pay  to  the  agent  at  Richmond  is  not 
taken  away  by  this  endorsement.  To  each  of  these  receipts  is  an- 
nexed a  condition  or  declaration,  in  these  words  :  *'  Not  binding 
until  paid,  and  countersigned  by  I.  B.  Maemurdo,  Esq.,  agent  at 
Richmond.''  That  declaration,  annexed  to  the  receipt,  shows  most 
unquestionably  that  when  the  receipt  was  signed  b}'  the  secretary 
the  money  had  not  been  paid  ;  and  it  shows  further,  that  the  money 
was  to  be  paid  to  Maemurdo,  the  agent  at  Richmond,  Va.  ;  and 
when  paid  to  him  there,  he  was  to  sign  the  receipt  and  deliver  it 
to  the  assured.  This  usage  of  the  company,  if  it  may  be  so  called, 
is  in  perfect  accord  with  the  foregoing  interpretation  of  the  con- 
tract. 

I  am  clearly  of  opinion,  therefore,  that  according  to  the  true  in- 
tent and  meaning  of  the  contract,  the  premiums  were  to  be  paid  by 
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the  assured  to  the  agent  of  the  company  in  Richmond,  Va.,  and  not 
to  the  office  or  agent  of  the  company  in  New  York. 

But  it  is  contended  for  the  plaintiffs  in  error,  \h\t  Macmurdo- 
was  not  the  agent  of  the  company'  on  the  23d  of  July,  1 861,  when 
the  premium  for  that  year  was  paid  him ;  or  on  the  23d  of  July,  1862, 
when  the  premuim  was  tendered  to  him  by  the  assured,  and  by  him 
refused  ;  because  they  say  that  the  war,  and  also  their  letter  to  him 
of  the  30th  of  May,  1861,  was  a  revocation  of  his  power.  We  will 
consider  the  assumption  on  both  grounds. 

But  there  is  another  postulate  of  tlie  counsel  for  the  plaintiffs  in 
error,  which  lies  back  of  this,  and  should  be  considered  first,  or  in 
connection  with  it;  and  that  is,  that  the  breaking  out  of  war  an- 
nulled the  contract  between  the  parlies  and  exonerated  the  plain- 
tifis  in  error  from  all  obligation  under  it.  Forfeitures  are  not  to  be 
favored  ;  and  1  should  be  very  reluctant  to  apply  the  rule  *"  that 
war  dissolves  or  suspends  contracts  between  alien  enemies,"  to 
such  a  contract  as  this,  and  would  not  do  it  unless  it  comes  strictly 
within  the  rule.  As  was  remaikod  by  Ch.  J.  Kent,  in  Clarke  r5* 
Moony,  lOth  Johns  ,  the  ancient  severities  of  war  have  been  greally 
and  justly  soflene<l  by  modern  usages,  the  result  of  commerce 
and  civilization.  And  tiie  doctrine  once  held  in  the  English 
courts,  that  an  alien's  bond  became  forfeited  by  the  war,  would 
not  now  be  endured.  That  would  ni>t  be  more  severe  and  revolt- 
ing to  our  sense  ot'ju>lice,  it  ap|)ears  to  me,  tlian  to  hold  that  the 
assured  ha<l  in  this  case,  by  the  war.  forfeited  the  money  he  has 
paid,  and  lia^  riuhls  under  this  contract.  The  contract  in  this  case 
was  partly  executory  and  jiartly  executed.  It  was  altogether  ex- 
ecutory on  the  pait  oi"  the  company,  in  the  sense  that  they  had 
done  nothing  yet  towards  the  [)erl\>rinanee  on  their  [)art.  But  it 
had  been  largely  executed  on  the  part  of  the  assured,  wjiereby  he 
had  become  investtvl  with  the  right  to  the  policy  for  the  lile  of 
VVm.  8.  Warwick,  which  could  only  be  deteated  by  his  default. 
This  right  became  vested  when  the  advancv,'  prejniuin  was  paid, 
and  was  a  right  to  the  insurance  not  merely  lor  one  year  but  for 
the  life  of  Wm.  S.  Warwick.  A  new  contract  every  year  was  not 
necessary  to  give  the  right;  but  only  the  annual  payment  of  the 
premium  was  necessary  to  prevent  the  divestingof  the  right.  The 
annual  payments,  and  giving  recei[)ts  therefor,  were  not  new  con- 
tracts, but  only  the  performance  of  a  subsisting  contract.  The 
contract  being  made  strictly  within  Virginia,  with  an  agent  re- 
siding thi^re,  and  who  was  to  coutinue  to  reside  there  as  long  as 
any  stipulation  of  the  contract  was  unperformed — an  agent  with 
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whom  the  contract  was  to  be  performed,  and  to  whom  the  pre- 
miums were  to  be  paid,  in  Virginia,  as  has  been  shown,  it  seems  to 
me  that  this  case  does  not  fall  within  the  rule  as  applied,  or  within 
the  reason  of  it,  as  explained  and  illustrated  by  the  judges  in  any 
of  the  numerous  cases  cited  by  the  learned  counsel.  In  all  those 
cases  the  contract  was  to  be  performed  in  the  enemy's  country. 
Here  the  performance  is  strictly  restricted  by  the  contract  itself, 
according  to  its  intent  and  legal  effect,  and  by  the  design  and 
policy  of  the  law,  by  the  authority  of  which  it  was  made,  to  the 
limits  of  Virginia.  In  those  cases,  and  which  was  particularly  re- 
lied upon  by  Judge  Story  in  the  case  of  the  Rapid,  "they  had  no 
power  to  sue  in  the  public  courts  of  the  enemy's  nation."  Upon 
this  contract  they  could  sue  or  be  sued  in  the  public  courts  ot  Vir- 
ginia, even  pending  the  war. 

Griswold  vs,  Waddington,  16   Johns.,  is  a  leading  case  relied 
upon  by  the  learned  counsel  for  the  company,  and  particularly  the 
following  passage  in  the  very  elaborate  and  learned  opinion  of  the 
chancellor :    ''Here  then,"  the  chancellor  observes,   '*we   have   the 
final   consummation  of  this  discussion,  and  the  sanction   of  the 
doctrine  we  have  been  tracing,  solemnly  given  by  the  highest  judi- 
cial authority  in  the  United  States.     It  reaches  to  all  interrhange 
or  transfer,  or  removal  of  property^  to  all  negotiation  and  contractSy 
to  all  communication^  to  all  locomotive  intercourse,  to  a  state   of 
utter  occlusion,  to  any  intercourse  but  one  of  open  hostilitv,  to  any 
meeting  but  in  actual  combat."     The  chancellor  has  given  us  here 
a  compend  of  all  the  cases,  to  which  this  doctrine  reaches,  but  un- 
fortunately for  the  plaintiffs  in  error  they  cannot  bring  their  case 
within  the  category.     In  the  performance  of  this  contract,  by  the 
assured,  it   was  not  necessary  that   there   should  be  any    ''inter- 
change," '^transfer"  or  "removal"  of  property  from  this  State  into 
the  enemy's  country :  nor  did  its  performance   reciuire   any  "com- 
munication," "locomotive  intercourse."  '^negotiation  and  contracts," 
between  him  and  the  plaintiffs  in  error,  or  any  alien  enemy,  and  a 
state  of  *'utter  occlusion"  to  any  intercourse  hut  one  ot  open   hos- 
tility, to  any  meeting  but  in  actual  combat,    (if  there  coiihl   have 
been  such  a  meeting  between  a  man  near  seventy  years  of  age  and 
a  New  York  corporation,)  was  not  incompatible  with  the  ex»'cuiion 
of  this  contract.      It  does  not  appear  that  there  was  before  I  lie  war, 
in  the  making  and  execution  of  it,  any  intercourse  or  (H>rrt  spon*!- 
ence  of  any  sort,  between  the  assured  an«l  the  ollicers  of  the  com- 
pany in  New  York.     Certainly  none  was  necessary.     It  is   most 
probable  that  they  were  not  known  to«ach  other.     And  it  the  con- 
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tract  could  be  made  and  performed  before  the  war,  without  any  in- 
tercourse between  them,  there  is  no  reason  why  it  should  not  be 
done  during  the  war. 

If  the  law  had  been  framed  by  the  Legislature  of  Virginia,^ 
with  a  special  reference  to  a  state  of  war  between  the  States, 
its  adaptation  could  scarcely  have  be  more  complete.  The  pos- 
sibility of  such  a  state  of  war  may  not  have  been,  and  probably 
was  not,  in  the  mind  of  the  legislature,  when  they  enacted  this 
law.  But  as  it  was  the  design  of  the  Legislature  to  protect  the 
State  and  her  citizens  against  abuses  and  impositions,  by  these 
foreign  insurance  companies,  who  were  not  amenable  to  her  laws 
or  subject  to  her  jurisdiction,  in  imposing  conditions  upon  these 
companies,  for  the  privilege  of  operating  in  this  State,  suflScient 
to  give  the  desired  security  in  time  of  peace,  they  were  neces- 
sarily comprehensive  enough  to  embrace  a  state  of  war. 

And  to  this  end,  in  framing  the  law,  whether  for  a  state  of 
peace  or  war,  it  was  necessary  to  make  the  operations  of  the 
companies  within  the  State  strictly  local  and  subject  to  the  juris- 
diction of  the  State,  and  completely  independent  of  any  foreign 
jurisdiction,  in  the  making,  performance  and  enforcement  of 
their  contracts  in  this  State.  This  was  evidently  the  leading  design 
the  Legislature  in  the  law  which  was  framed  for  the  purpose. 
Our  diU'eronce  is  not  as  to  the  principle,  but  as  to  its  application. 
In  the  numerous  cases  reviewed  by  the  chancellor  in  that  leading 
case,  I  am  under  the  impression  that  the  principle  "  that  war  dis- 
solves the  contract"  is  not  applied,  in  a  single  instance,  to  aeon- 
tract  made  and  executed  b}'  one  of  the  parties,  in  whole  or  in 
part,  before  the  war  ;  and  where  the  execution  of  the  contract 
on  his  part  was  to  be  completed  before  he  was  entitled  to  anj' 
performance  of  the  other  party,  and  had  been  partly  performed, 
or  %vliere  the  dissolution  of  a  contract  made  before  the  war 
would  work  a  forfeiture.  Such  an  application  to  the  rule  would 
be  unreasonable,  arbitrary  and  immoral.  The  parties  in  entering 
into  the  contract  before  the  war  did  nothing  criminal  or  unlaw- 
ful, that  they,  or  either  of  them,  should  be  liable  to  the  punish- 
ment of  a  forfeiture  of  their  contract.  ^\)t  so  where  the  con- 
tract is  made  during  the  war.  In  that  case  it  is  unlawful  and 
criminal,  and  therefore  void.  And  this,  it  seems  to  me,  is  the 
proper  distinction.  Where  the  contract  is  made  before  the  war, 
but  not  executed  by  cither  party,  and  the  carrying  it  into  ex- 
ecution would  involve  a  viohition  of  the  duty  t)f  the  parties  re- 
spectively to  their  country,  in  the  new  relations  which  the   war 
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has  created;  in  that  case  its  execution  not  having  been  entered 
npon^  and  it  being  uncertain  how  long  the  war  may  last  and  pre- 
vent the  execution  of  the  contract,  it  may  be  dissolved ;  and  this 
not  to  the  prejudice  of  the  parties,  or  either  of  them,  but,  for 
their  presumed  convenience  and  benefit,  to  be  absolved  from  the 
obligation  of  a  contract,  which,  in  the  changed  relations  of  their 
countries,  cannot  be  carried  into  execution.  On  the  other  hand, 
if  the  contract  is  partly  executed,  and  rights  under  it  have  vested, 
and  it  cannot  be  dissolved  without  the  loss  or  forfeiture  of  one  of 
the  parties ;  and  it  cannot  be  carried  into  execution,  consistently 
with  the  duty  of  the  parties  to  their  countries  respectively  while 
the  war  lasts,  in  such  case  it  should  not  be  dissolved,  but  only 
suspended.  But  if  it  can  be  carried  into  execution,  notwith- 
standing the  war,  without  conflicting  with  the  obligation  of  al- 
legiance of  either  party,  it  will  be  neither  dissolved  or  suspended. 
In  the  very  case  wo  are  commenting  on,  the  contract  which 
was  the  subject  of  the  suit  was  made  during  the  war  between 
alien  enemies;  and  there  is  not,  I  think,  a  sentence  in  the 
opinion  of  the  chancellor,  or  in  the  cases  he  reviews,  in  conflict 
with  the  distinction  I  have  taken.  On  p.  471,  ho  cites  the  case 
of  ex  parfe  Boussmakor  (13,  Yesey  71)  which  supports  it.  He 
says,  the  Lord  Chancellor  having  had  occasion  to  notice  this  sub- 
ject, observed  "that  a  debt  arising  from  a  contract  with  an  alien 
enemy,  could  not  possibly  stand,  tor  the  contract  would  bo  void. 
But  if  the  two  nations  were  at  peace  at  the  date  of  the  contract, 
it  being  originally  good,  upon  the  return  of  peace  the  right  to 
sue  would  survive."  Chancellor  Kent,  commenting  on  this  de- 
cision of  Lord  Chancellor  Erskine,  says  :  "  The  chancellor  here 
very  clearly  and  accurately  marks  the  distinction  between  debts 
contracted  before  and  after  the  commencement  of  the  war,  and 
he  holds  the  latter  to  be  absolutely  void."  And  in  the  latter  case 
of  Buchanan  os.  Curry,  19  Johns.,  when  this  elaborate  review  of 
the  cases  on  this  subject  was  fresh  in  the  Chancellor's  memory, 
he  enforced  an  executory  contract,  made  and  partly  executed 
before  the  war,  between  citizens  of  the  two  countries  respec- 
tively, which  afterwards  became  involved  in  war.  The  perform- 
ance of  the  contract  was  completed  pendente  hello  by  one  of  the 
parties  with  the  agent  of  the  other,  who  resided  in  the  same 
country  with  the  former,  and  the  performance  with  the  agent 
was  held  good  and  binding  on  the  other  party,  who  was  an  alien 
enemy  residing  in  the  enemy's  country.  But  the  chancellor 
said,  "If  such  a  contract  had  been  entered  into  during  the  war, 
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it  would  have  been  illegal  and  void."     And  again:  *' It   is  not 
unlawful  to  pay  debts  or  perform  contracts  to  alien  enemies  if 
the  payment  be  made,  or  the  duty  be  performed,  in  one  country." 
This  is  a  much  stronger  case  than  that.     In  that  there  was 
nothing  in  the  contract  or  law  to  limit  the  performance  to  the  State 
or  to  the  local  agent.     In  this  there  is.     In  that  there  would  have 
been  no  forfeiture  or  serious  loss  to  the  party  by  dissolving  the 
contract.     In  this  there  would  be  a  cruel  forfeiture  to  one  party, 
and  no  loss,  but  great  gain,  to  the  other.     In  that  case  the  act  was 
done  in  discharge  of  an  obligation  which  might  have  been  suspended 
without  loss  ;  in  this,  in  the  performance  of  a  condition  to  save  a 
forfeiture.     In  that  case  a  party  could  not  enforce  his  contract  by 
suit  pendente  hello;  in  this  he  could.     It  was  held  in  that  case 
that  "  the  rule  is   founded  in  public  policy,  which  forbids,  during 
war,  that  money  or  other  resouices  shall  be  transported  so  as  to  aid 
or  strengthen  our  enemies.     The  crime  consists  in  exporting  the 
money  or  other  property,  or  placing  it  in  the  power  of  the  enemy — 
not  in  delivering  it  to  an  alien  enemy  or  his  agent  residing  here, 
under  the  control  of  our  Government."     The  principle  of  that  case 
is  not  in  conflict  with  cases  relied  upon  by  the  company^s  counsel, 
but  clearly  takes  this  case  out  of  the  rule  applied  in  those  cases ; 
and  the  decision,  it  seems  to  me,  is  a  complete  refutation  of  the 
argument  of  plaintiff's  counsel,  that  the  war  was  a  revocation  of 
the  agency  in  this  case,  a  point  upon  which  much  stress  was   laid, 
and  which  I  will  now  consider  further.     In  Clarke  vs.  Moony,  10 
Johns.,  Ch.  J.Kent  says  :  "It  is  even  held  if  aliens  are  ordered  away 
in  consequence  of  the  war,  they  are  still  entitled  to  leave  a  power 
of  attorney  and  to  collect  their  debts  by  suit."     In  King  vs.  Hanson, 
4  Call.,  p.  259,  Ilanson,  a  native  of  England,  came  to  Petersburg 
several  years  before  the  war  of  the  Revolution.     After  the  declara- 
tion of  independence,  he  refused  to  take  the  oath  of  allegiance  to 
Virginia,  and  returned  to  England.     l>efore  leaving,  he  appointed 
Atkinson  &  Taylor  his  attorneys  in  fact,  to  make  sale  of  his  house 
and  lot  in  Petersburg.     His  attorneys  make  sale  of  it  in  1778  for 
jG  1,000,  for  which  they  took  the  bond  of  the  purchaser,  payable  on 
demand.     After  the  war,  Hanson  returned  and  brought  suit  on  the 
bond  given  to  his  agents  for  the  purchase  money.     And  this  Court 
atlirmed  the  judgment  of  the  Court  below,  so  far  as  it  gave  validity 
to  the  execution  of  the  power  by  the  agents,  and  enforced  the  bond 
with  interest.     The  only  ground  upon  which  interest  could  have 
been  allowed  was,  that  the  creditor  had  an  agent  here  to  whom 
payment  could   have  been  made.     In  the  case  of  Mouseaux  vs. 
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Urqaaharly  19  Loaisiana  R. ,  p.  485,  it  was  held  that  the  agency  was 
not  "  dissolved  or  even  suspended  by  the  occurrenoe  of  the  late 
war.'*  In  Denniston  i?5.  Imbrue,  3  Wash.  Cir.  Repts.,  p.  403,  the 
Court  say  '*  the  last  question  respects  interest  during  the  war.  We 
think  that  if  the  alien  enemy  has  an  agent  in  the  United  States,  or 
if  the  plaintiff  himself  was  in  the  United  States,  and  either  of 
these  facts  known  to  the  debtor,  interest  ought  not  abate."  The 
debtor  might  have  paid  his  debt,  either  to  the  creditor,  or  his  agent 
in  this  country,  without  the  danger  of  violating  his  duty,  or  the 
laws  of  the  land  ?"  This  case  re-afl3nns  the  principle  decided  by 
the  same  Court  in  Conn  i?s.  Penn,  1  Peters  C.  Rep.,  496.  The  prin- 
ciple of  these  cases  is  settled  by  the  highest  court  in  the  land,  in 
the  recent  case  of  Ward  vs.  Smith,  7  Wall,  p.  452.  Mr.  J.  Field, 
delivering  the  opinion  of  the  Court,  says :  *'The  objection  that  the 
bonds  did  not  draw  interest  pending  the  civil  war  is  not  tenable. 
The  defendant,  Ward,  who  purchased  the  land,  was  the  principal 
debtor,  and  he  resided  within  the  lines  of  Union  forces  and  the 
bonds  were  there  payable."  (The  creditor  lived  within  the  Confed- 
erate lines.)  "When  an  agent  appointed  to  receive  the  money 
resides  in  the  same  jurisdiction  with  the  debtor,  the  latter  cannot 
justify  his  refusal  to  pay  the  demand,  and,  of  course,  the  interest 
which  it  bears.  It  does  not  follow  thai  the  agent,  if  he  receives  the 
money,  will  violate  the  law  by  remitting  it  to  his  principal.  Nor 
can  the  rule  apply  when  one  of  several  joint  debtors  resides  in  the 
same  country  with  the  creditor,  or  with  the  known  agent  of  the 
creditor." 

These  cases,  and  others  which  might  be  cited  to  the  same  effect, 
are  not  limited  in  their  application  to  contracts  wholly  executed. 
And  I  am  unable  to  perceive  why  it  should  not  be  applicable  to 
our  case,  as  well  as  to  an  executed  contract.  The  only  acts  to  be 
done  by  the  assured  were  to  pay  money  to  the  agent,  at  stated 
periods ;  and  the  only  thing  to  be  done  by  the  company,  through 
their  agent,  was  to  give  a  receipt  for  the  money  so  paid,  until  after 
the  death  of  Wm.  S.  Warwick.  And  we  have  seen  that  even  in 
that  event  it  was  not  necessary  for  the  assured  to  go  out  of  the 
State  to  enforce  his  contract  against  the  insurers,  for  the  policy, 
even  by  suit.  Now,  it  seems  to  me  that  if  there  is  any  difference 
between  this  case  and  an  executed  contract  it  is  in  favor  of  this 
case,  for  these  payments  were  not  necessary  to  be  made  in  dis- 
charge of  debt,  which  could  be  done,  and  perhaps  as  well  done, 
after  the  war,  but  they  were  necessary  to  be  done  in  the  perform- 
ance of  a  condition  to  prevent  a  forfeiture,  and  the  payments  were 
9— 
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made  at  the  place  where,  and  the  agent  to  whom,  the  contract  re- 
quired them  to  be  made. 

As  to  the  form  of  the  receipt,  and  that  it  should  be  signed  by  an 
officer  of  the  company,  that  was  prescribed  by  the  company  as  the 
kind  of  evidence  which  it  required  of  the  payments.  It  could  not 
change  the  law  of  the  contract,  which  authorized  payment  to  be 
made  to  the  agent,  and  I  think  I  have  shown  was  not  so  intended. 
The  obligation  of  the  assured,  by  his  contract,  was  to  pay  to  the 
agent,  and  this  requisition  was  not  in  conflict  with  that  obligation. 
To  say  that  the  company  could  withhold  these  printed  receipts  on 
the  day  of  payment  would  be  to  say  that  they  could  refuse  to  re- 
ceive paj'ment,  and  thereby  release  themselves  from  the  obliga- 
tion of  the  policy,  and  subject  the  assured  to  a  forfeiture,  without 
any  default  of  his,  of  all  the  premiums  he  had  paid  ;  a  conclusion 
against  which  the  moral  sense  of  mankind  would  revolt.  I  hold, 
then,  if  on  the  day  and  place  when  and  where  payment  was  to  be 
made  the  assured  offered  to  pa^'  to  the  agent,  who  had  not  been 
provided  with  the  printed  receipts,  the  company  will  be  presumed 
to  have  waived  that  requisition,  and  a  payment  to  the  agent  with- 
out them  would  be  good,  and  a  sufficient  compliance  with  the  con- 
tract. 

But  it  is  contended  that  by  the  letter  of  May  30th,  1861,  the 
agency  was  revoked.  1  do  not  think  so.  On  the  contrary,  it  evi- 
dently recognizes  a  continuing  agency  ;  it  authorizes  the  agent  to 
adjust  difficulties,  as  to  policies  in  a  certain  way,  and  requests, 
'^  if  this  does  not  meet  your  views  let  us  know  what  you  would 
advise."  If  the  instruction  must  l^e  construed  that  the  premium 
should  be  paid  in  New  York  city,  and  not  in  Richmond,  I  think  it 
it  is  clear  that  they  had  no  right  under  the  contract  to  impose  such 
a  condition.  And  we  find  that  in  their  next  letter  they  say, 
"must  be  paid  here,  or  by  draft  on  this  city  ; "  again  they  say 
''  we  wrote  you  on  the  3()th  of  May  last.'*  &c. ;  "  renewals  to  be 
paid  here,  or  by  draft  on  this  city."  And  thus  their  agent  seems 
to  have  understood  their  letter  of  the  oOth  of  May.  For  he  re- 
ceived payment  of  the  premium  on  the  28d  of  July,  18G1,  and  on 
the  same  day  wrote  to  them  to  send  the  i)rinted  receipt.  And 
again,  on  the  5th  of  August  following,  he  wrote  to  them,  "  1  wrote 
you  on  the  28d  ult.,  requesting  you  to  send  me  the  company*s 
printed  receipt  lor  Mr.  Corbin  Warwick's  premium  on  policy  No. 
4,758,  and  have  not  heard  from  you  ;  as  soon  as  I  get  the  receipt 
J  icill  make  the  remittance  to  you,''  Whilst  this  company  had  no 
authority  under  the  contract  to  change  the  place  of  payment,  they 
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had  undoubtedly  the  right  to  reftise  payment  in  Confederate  mon- 
ey, and  to  require  it  to  be  made  by  draft  on  New  York,  or  in  New 
York  funds.  This  their  agent  was  prepared  to  do.  But  in  their 
letter  of  the  6th  of  August,  although  they  acknowledge  that  in 
their  letter  of  May  30th  they  had  authorized  the  payment  of  the 
premium  to  be  made  by  draft  on  New  York,  they  refused  or  failed 
to  enclose  the  printed  receipt.  By  neglecting  or  refusing  to  send 
the  printed  receipt  to  their  agent,  as  requested,  they  failed  to  re- 
ceive the  draft,  which  would  have  been  remitted  to  them  upon  its 
receipt.  And  this  being  their  last  communication  to  him  during 
the  war,  he  did  not  remit  to  them  the  draft,  but  held  it  until  pro- 
bably 1863,  when  it  was  taken  from  him  under  the  sequestration 
act  It  was  the  implied  refusal  of  the  company,  therefore,  to  re- 
ceive payment  from  their  agent,  in  the  mode  prescribed  by  them- 
selves, which  prevented  the  remittance  being  made.  And  if  it  is 
lost  to  them  they  have  nobody  to  blame  but  themselves.  It  was 
certainly  not  the  fault  of  the  assured,  who  had  honestly  paid  it  in 
the  kind  of  fbnds  which  they  required,  and  it  would  be  unjust  to 
require  him  to  pay  it  again.  In  all  their  correspondence  with 
their  agent  I  do  not  find  an  intimation  of  a  purpose  to  revoke  his 
agency ;  and  under  the  act  of  Assembly,  which  is  to  be  read  as  a 
part  of  their  contract,  they  could  not  until  they  appointed  another 
agent  in  his  place.  Were  they  relieved  from  this  obligation  by 
the  war?  Or  could  their  failure  to  have  an  aiient  here  to  receive 
payment  of  the  premiums  release  them  from  the  obligations  of  the 
policy,  or  entitled  them  to  a  forfeiture  ?  It  seems  to  me  that  both 
these  questions  must  be  answered  in  the  negative,  and  that  they 
could  not  avail  themselves  of  their  own  disability  for  such  a  pur- 
pose. But  they  are  questions  which  do  not  arise  in  this  case,  in- 
asmuch as  there  had  been  no  revocation  of  the  agency  of  Mac- 
murdo.  In  their  letters  they  express  a  disposition  to  act  liberally 
towards  their  Southern  policy  holders.  In  th.s  they  may  have 
been  sincere.  But  their  failure  to  send  a  printed  receipt  to  their 
agent  when  requested,  to  enable  him  to  remit  to  them  a  check  up- 
on New  York,  as  they  required,  in  payment  of  the  premium, 
which  he  informed  them  had  been  received,  does  not  show  a  dispo- 
sition to  afford  any  facility  to  the  assured  to  fulfil  the  condition  of 
his  policy.  If  the  receipt  had  been  sent  and  lost,  they  could  not 
have  sustained  any  loss  by  its  miscarriage.  But  the  probability 
is  it  would  have  reached  its  destination,  as  did  their  letters  both 
ways,  and  that  they  would  bave  received  a  draft  from  their  faith- 
ful agent,  on  New  York  for  the  premium.     It  is  impossible  to 
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shut  our  eyes  to  the  fact  that  the  company  was  largely  interested 
in  defeating  these  policies ;  and  considerations  of  that  sort  may 
have  had  more  inflaence  upon  their  conduct  than  a  desire  to  pro- 
mote the  interest  of  their  policy  holders.  I  am  well  satisfied  that 
in  this  case  they  might  have  received  the  premiums  from  the  as- 
sured in  New  York  funds,  if  they  had  been  very  desirous  to  re- 
ceive them.  At  any  rate  their  agent,  in  receiving  payment  of  the 
premium  in  1861,  in  a  draft  on  New  York,  did  not  violate  his  in- 
structions, and  in  refusing  to  receive  that  for  1862  at  Richmond, 
if  he  acted  under  instructions,  they  were  instructions  which  the 
company  had  no  right  to  give.  I  am  therefore  of  opinion  to  af- 
firm the  judgment. 


U.  S.  CIRCUIT  COURT,  DISTRICT  OF  KANSAS. 

MAY  TERM,  1871. 

TERRY 
vs. 
LIFE  INSURANCE 


E  CO.*  j 


First.  Insanity  on  the  part  of  the  u^>ured,  wliich  irresistibly  impelled  him  to 
take  hi.s  own  life,  or  existing  to  such  an  extent  as  to  rentier  him  incapable 
of  forniinf;  a  rational  jiulgnient  with  respect  to  the  act  of  self-destruction, 
will  so  lar  excuse  him  as  to  render  the  company  liable,  notwithstanding  the 
policy  contaiuH  a  condition  avoiding  liability  thereon,  in  case  the  assured 
shall  **die  by  his  own  hand." 

Second.  The  burden  of  proof  to  establish  the  insanity  is,  in  such  cases,  upon 
the  plaintifl,  by  whom  it  is  alleged. 

Third.  There  is  no  i»resumption  of  law,  jtri'ma  facie  or  otherwise,  that  self- 
destruction  arises  from  insanity. 

LIFE  INSURANCE — SELF  DESTRUCTION — INSANITY. 

Miller  and  Dillon,  J  J. 

This  is  an  action  on  a  life  insurance  policy  issued  by  the  de- 
fendant to  the  husband  of  the  plaintiff.  The  policy  contained  a 
condition  avoiding  liability  thereon  in  case  the  assured  shall  "die 
by  his  own  hand."  Answer:  that  the  assured  died  from  poison, 
which  he  took  for  the  purpose  of  destroying  his  life.  Replica- 
tion :  that  he  was  insane  at  the  time  and  with  respect  to  the  act 
in  question.  Trial  to  jury,  before  Mr.  Justice  Miller,  and  Dillon, 
Circuit  Judge. 

•Mutual  Life  Ins.  Co  ,  of  New  York,  From  advance  sheets  of  Dillon's  U.  S.  Circuit 
Court  KeiM)rts.     Decision  rendered  May  20lh,  1871. 
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The  fact  that  the  deceased  died  fVom  poison^  self-ad ministered^ 
was  admitted  oo  the  trials  and  the  only  question  was  in  respect 
to  the  alleged  insanity.  The  testimony  showed  that  the  deceased 
had  been  in  great  trouble  in  consequence  of  rumors  respecting 
his  wife's  fidelity ;  that  he  was  in  a  highly  excited  and  distressed 
state  of  mind  ;  that  in  communicating  his  suspicions  to  friends 
he  would  at  times  break  out  in  explosions  of  laughter  without 
apparent  cause;  that  he  purchased  arseniC;  stating  that  he  wished 
to  kill  mice,  but  inquired  whether  there  was  enough  to  kill  a 
man.  Some  medical  gentlemen  gave  their  opinion  to  the  jury 
that  he  was  insane.  There  was  no  evidence  offered  by  either 
party  touching  the  conduct  of  the  wife,  or  the  ground  or  reason- 
ableness of  the  suspicions  of  the  deceased  as  to  her  character. 

Mr.  Nevison,  for  the  plaintiff,  contended  for  the  doctrine  laid 
down  in  Eastabrook  t;5.  Ins.  Uo.,  54  Maine,  224;  Breasted  vs,  Ins. 
Co.,  4  Seld.,299;  S.  C,  4  Hill,  73;  1  Phillips  Ins.,  603;  State  vs. 
Felter,  25  Iowa,  67. 

Mr.  Shannon,  for  the  defendant,  referred  to  Dean  vs.  Ins.  Co., 
4  Allen,  96,  and  asked  the  court  to  instruct  accordingly. 

After  consideration,  the  court  by  the  presiding  justice,  charged 
the  jury  as  follows : 

Mr.  Justice  Milleb. — It  being  agreed  that  deceased  destroyed 
his  life  by  taking  poison,  it  is  claimed  by  defendants  that  "he 
died  by  his  own  hand,"  within  the  moaning  of  the  policy,  and 
that  they  are  therefore  not  liable.  This  is  so  far  true  that  it 
devolves  on  the  plaintiff  to  prove  such  insanity  on  the  part  of 
the  deceased,  existing  at  the  time  he  took  the  poison,  as  will 
relieve  the  act  of  taking  his  own  life  from  the  effect,  which,  by 
the  general  terms  used  in  the  policy,  self-destruction  wiis  to  have, 
namely,  to  avoid  the  policy.  It  is  not  every  kind  or  degree  of 
insanity  which  will  so  far  excuse  the  party  taking  his  own  life, 
as  to  make  the  company  insuring  liable.  To  do  this,  the  act  of 
self-destruction  must  have  been  the  consequence  of  insanity,  and 
the  mind  of  the  deceased  must  have  been  so  far  deranged  as  to 
have  made  him  incapable  of  using  a  rational  jud»;ment  in  rci^ard 
to  the  act  which  he  was  committing.  If  he  was  impelled  to  the 
act  by  an  insane  impulse,  which  the  reason  that  was  left  him  did 
not  enable  him  to  resist,  or  if  his  reasoning  powers  were  so  far 
overthrown  by  his  mental  condition  that  he  could  not  exorcise 
his  reasoning  faculties  on  the  act  he  was  about  to  do,  the  com- 
pany is  liable.  On  the  other  hand,  there  is  no  presumjjtion  of 
law,  prima  facie  or  otherwise,  that  self-destruction  arises  from 
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insanity  ;  and  if  you  believe,  from  the  evidence,  that  the  deceased, 
although  excited  or  angry,  or  distressed  in  mind,  formed  the 
determination  to  take  his  own  life,  because,  in  the  exercise  of  his 
usual  reasoning  faculties,  he  preferred  death  to  life,  then  the  com- 
pany is  not  liable,  because  he  died  by  his  own  hand  within  the 
meaning  of  the  policy. 

The  jury  found  for  the  plaintiff,  and  there  was  judgment  ac- 
cordingly. 

[NoTK.— Under  a  policy  with  a  condition  making  It  void  in  case  the  assured  shall  die 
by  his  own  hands,  the  company  is  liable  if  the  self-destruction  shall  happen  as  a  direct 
cotuequence  of  the  insanity  of  the  person  in^-ured.  Breasted  vs  The  Far.  Loan  and 
Trust  Co  ,  4Hill,  (X.  Y.),  73,  184:{;  S.  C,  8  N.  Y.  (4  Seld  ).  299,  18J3;  Eastabrook  v». 
Union Mut.  etc..  Co.,  54  3Iaine,  224,  ISBU;  Hartman  V8.  Keystone  Ins.  Co.,  21  Pa  ,  86, 
466,  1863  (poisoning  by  taking  arsenic) .  As  to  the  degree  and  nature  of  the  insanity 
necessary  to  make  the  company  liable,  when  the  policy  contains  such  a  condition,  the 
cases  are  conflicting.  See,  in  addition  to  the  above,  Dean  vs.  Am.  Mut.  Life  Ins.  Co., 
4  Allen,  96,  1862;  S.  C.  with  note,  1  Big.  Ins.  Rep  ,  19S;  followed  Cooper  v».  Mass., 
etc.,  Ins.  Co.,  102,  Mass.,  227,  1669;  Nimick  v$.  Ins.  Co.  (U.  S.  Circuit  Court,  West. 
Dist.  Pa.,  McKennan,  J.,  1870),  1  Big.  Ins  Rep.,  689;  St.  Louis  Ins.  Co.  v$.  Graves 
(Court  of  Appeals,  Kentucky,  1869) ;  ib.,  736,  as  to  effect  of  moral  insanity.  The  lead- 
ing British  decisions  on  the  subject  are  Rorradaile  v».  Hunter,  5  Man.  &  Gr  ,  639,  1843; 
Clift  V9.  Schwabe,  3  Man.  &  Gr.,  437,  1846;  2  Car.  &  Kir.,  134;  Defaur  vs.  Ins.  Co.,  26 
Beav.,  602,  1858;  Horn  vs.  Ins.  Co.,  7  Jour.,  (N.  S.)  673;  White  vs,  British,  etc. ,  Ass. 
Co.,  7  Law  Kep.,  Eq.  Cases,  394. 

Sanity  of  a  person  who  commits  suicide  presumed.  Arguendo  ^  per  Williams,  C.  J.,  in 
St.  Louis  Ins.  Co.  vs.  Graves,  supra;  contra,  Robertson,  J.,  ib. 

The  court  examined  the  foregoing  authorities  before  adopting  the  charge  to  the  Jmy 
in  the  foregoing  case.— ilep.] 


SUPREME  COURT  OF  ERRORS,  CONNECTICUT. 

FEBRUARY   TERM,    1871. 

FEANKLIN  J.  COUCH  and  WIFE  | 

vs,  > 

thp:  city  fire  ijss.  co.*      ) 

The  proviNioii  requiring  consent  in  case  of  double  inisurauce  to  be  indorsed 
upon  the  policy  l)y  thi'  hand  of  the  SiuTetary  wus  in.serted,  by  the  Legisla- 
ture, in  the  eharler  ol  tlie  company  for  the  i)urpo«?e  of  nreven'tiug  the  com- 
pany from  insurin^jT  property  otherwise  than  as  providcHl  therein. 

This  requirement  of  the  charter  could  not  he  waived  by  the  company  or  de- 
parted Irom  in  any  ef<s«  ntial  particular,  nor  was  it  competent  lor  the  plaintiffs 
to  prove  the  consent  of  the  company  by  other  evidence  than  such  indorse- 
ment. 

Park,  J. 
Whatever  may  be  tliouL;ht  of  most  of  the  questions  involved 
in  this  ease,  we  think  tlioi*e  is  one  which  is  clearly  fatal  to  the 

♦Decision  lendereti  September  :UiHi.  1S71. 
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plaintiffs'  olaim,  and  we  shall  therefore  confine  onr  attention  to 
that  question  alone. 

The  twelfth  section  of  the  charter  of  the  defendants  provides 
that,  "If  there  shall  be  any  other  insurance  upon  the  whole  or 
any  part  of  the  property  insured,  by  any  policy  issued  by  said 
company,  during  the  whole  or  any  part  of  the  time  specified  in 
such  policy,  then  every  such  policy  shall  be  void,  unless  such 
double  insurance  shall  exist  by  consent  of  said  company,  in- 
dorsed upon  the  policy,  under  the  hand  of  the  secretary."  There 
was  such  double  insurance  in  this  case,  at  the  time  this  policy 
was  issued,  and  the  consent  of  the  company  thereto  was  not  in- 
dorsed upon  the  policy.  The  charter,  therefore,  declares  the 
policy  void  ;  and  it  is  void,  unless  the  twelfth  section  is  of  such  a 
character  that  its  provisions  can  be  waived  by  the  defendants. 

If  this  provision  was  made  solely  for  the  benefit  of  the  defend- 
ants, there  might  be  force  in  the  claim  of  the  plaintiffs,  that  it 
could  be  waived,  on  the  ground  that  what  is  exclusively  for  the 
benefit  of  a  person,  either  natural  or  artificial,  is  for  him  to  enjoy 
or  not,  as  he  pleases  ;  and  if  he  chooses  to  forego  the  benefit,  he  has 
a  right  to  do  so,  as  no  one  but  him  i.-^  interested  in  the  matter.  But 
we  think  that  the  defendants  are  not  solely  interested  in  this  pro- 
vision of  the  charter.  It  was  made  to  guard  against  the  danger  of 
over-insurance.  It  is  well  known  thatover-iuaurance  encourages 
incendiary  fires;  and  insurers  are,  therefore,  extremely  careful 
not  to  insure  property  to  the  full  amount  of  its  value,  but  leave 
the  assured  to  be  himself  the  insurer  of  a  part  thereof,  that  he 
may  have  a  common  interest  with  them  in  the  preservation  of 
the  property.  The  eleventh  section  of  the  defendant's  charter, 
as  well  as  the  one  under  consideration,  shows  what  solicitude 
the  Legislature  entertained  upon  this  subject,  and  the  great  care 
they  exercised  to  prevent  this  evil. 

Such  being  the  tendency  of  over  insurance,  it  is  manifest  that 
it  endangers  not  only  the  welfare  of  insurers  but  the  welfare 
of  all  their  policy  holdeis,  who  have  a  deep  interest  in  their 
eolvency  in  case  of  loss  by  fire.  Insurance  companies  insure 
property  to  an  amount  many  times  their  capital,  and  it  may 
easily  happen  that  a  few  fraudulent  inceiuliary  fires  scattered 
over  the  country  should  involve  them  and  their  policj'  holders 
in  heavy  and  perhaps  ruinous  losses.  But  the  evil  of  over  in- 
surance does  not  stop  here.  Everywhere  insured  property  is 
mingled  mdiseriminately  with  property  not  insured.  The  burn- 
ing of  the  insured  property  burns  the  other  also,  and  every  year 
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vast  amounts  of  property  not  insured  go  to  destruction  in  con- 
sequence of  the  over-insurance  of  property  in  its  neighborhood. 
Surely  the  welfare  of  such  owners  should  be  considered  by  legis- 
latures, and  provision  should  be  made  for  them  when  corpora- 
tions like  these  are  created.  It  is  to  be  considered,  also,  that  the 
welfare  of  the  State,  which  has  an  interest  in  all  the  property 
of  the  State,  requires  that  this  should  be  done. 

One  great  source  of  this  evil  is  the  insurance  of  the  same 
property  by  different  companies,  when  each  company  is  not 
aware  of  the  act  of  the  other.  To  prevent  this  evil  as  far  as 
may  be,  in  the  present  case,  we  think  the  legislature  inserted 
the  12th  section  in  the  defendant's  charter,  intending  thereby 
to  put  it  out  of  the  power  of  the  defendants  to  insure  property 
otherwise  than  is  provided  therein. 

The  evil  could  not  be  successfully  reached  by  merely  re- 
quiring the  consent  of  the  company  to  such  further  insurance. 
There  would  be  no  security  from  misunderstanding,  misremem- 
brance  and  fraud.  The  difference  is  great  between  leaving  the 
consent  of  the  company  to  be  proved  by  the  vagueness  and 
uncertainty  of  parol  evidence,  and  requiring  it  to  be  shown 
by  a  formal  endorsement  upon  the  policy  by  the  hand  of  their 
secretary,  which  could  not  be  made  without  consideration  and 
deliberation  on  the  one  hand  and  certainty  of  the  fact  on  the 
other.  (Hale  vs.  Mechanics'  Mut.  Fire  Ins.  Co.,  6  Gray,  169.) 
This  difference  is  all  important  in  a  case  like  this ;  and,  indeed, 
if  mere  consent  was  all  that  the  legislature  intended  by  the 
twelfth  section  of  this  charter,  then  no  object  was  accomplished, 
or  could  be  accomplished,  by  inserting  it  in  the  charter,  for  if 
the  defendants  should  make  an  absolute  contract  of  insurance^ 
without  any  condition  that  it  should  become  void  if  there  was 
or  should  be  further  insurance  on  the  property  by  any  other 
company,  during  ihe  whole  or  any  part  of  the  time  covered  by 
the  polic}',  they  wouM  ho  taken  by  jurors  as  having  given  con- 
sent in  advai-co  to  such  further  insurance,  or  the  more  fact  of 
such  absolute  contract  would  be  sufficient  evidence  with  them 
of  a  waiver  of  the  condition.  It  would  be  urged  that  the  plaintiff 
was  ignorant  of  the  provisions  of  the  charter,  and  if  the  defend- 
ants intended  to  make  it  a  part  of  the  contract  they  would  have 
informed  the  plaintiff  by  inserting  it  in  the  policy.  Thus,  in 
order  to  make  it  a  part  of  the  contract,  it  would  have  to  be 
inserted  in  the  policy  of  insurance,  whether  it  was  embotlied  in 
the  charter  or  not ;  and  if  inserted  in  the  policy  it  would  have 
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all  the  effect  that  the  charter  could  give  it  if  the  legislature 
intended  no  more  by  this  provision  than  mere  consent.  We 
think,  therefore^  that  the  legislature  had  more  than  this  in  view, 
and  intended  to  limit  the  power  of  the  company  in  the  matter. 

If,  then,  the  twelfth  section  must  have  such  construction, 
manifestly  it  could  not  be  waived  by  the  defendants,  or  departed 
from  in  any  essential  particular ;  for,  in  the  language  of  Chief 
Justice  Marshall,  in  the  case  of  Head  vs.  Providence  Ins.  Co.,  2 
Cranch,  127,  "the  act  of  incorporation  is  an  enabling  act,  it  gives 
the  corporation  all  the  power  it  possesses ;  it  enables  them  to 
contract,  and  where  it  prescribes  to  thom  a  form  of  contracting 
they  must  observe  that  mode,  or  the  instrument  no  more  creates 
a  contract  than  if  the  body  had  never  been  incorporated." 
Phillips  on  Insurance,  vol.  1,  page  9,  says,  an  incorporated  insur- 
ance company  "is  the  mere  creature  of  the  act  to  which  it  owes 
its  existence,  and  may  be  said  to  be  precisely  what  the  in  cor. 
porating  act  has  made  of  it,  to  derive  all  its  powers  from  that 
act  and  to  be  capable  of  exercising  them  only  in  the  manner 
which  that  act  authorizes."  See  also  New  London  vs,  Brainard, 
22  Conn.,  552;  Occum  Co.  vs,  Sprague  Man.  Co.,  34  Conn.,  529; 
Hood  vs.  New  York  and  New  Haven  Kailroad  Co.,  22  Conn., 
502. 

We  think,  therefore,  that  it  was  not  competent  for  the  plain- 
tiffs to  prove  the  consent  of  the  defendants  to  the  double  insur- 
ance on  the  plaintiff's  property  by  any  other  evidence  than  an 
indorsement  of  such  consent  on  the  policy,  under  the  hand  of 
the  secretary  of  the  company,  and  that  the  jury  should  have  been 
so  instructed. 

We  advise  the  Superior  Court  to  grant  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER   TERM,  1870. 

On  a  certificate  of  division  in  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. 

THE  :NEW  ENGLAND  MUX.  MARINE  INS.  CO.,  App's,  1 

VS,  V 

THOMAS  DUNHAM.*  ) 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

The  admiralty  and  maritime  jurisdiction  of  the  United  States  is  not  limited  by 
the  statutes  or  judicial  prohibitions  of  England. 

First,  The  locus,  or  territory,  of  maritime  jurisdiction,  where  torts  must  be 
committed,  and  where  business  must  ])e  transacted  in  order  to  be  maritime 
in  their  character,  extends  not  only  to  the  main  sea  but  to  all  the  nav- 
igable waters  of  the  United  States,  or  bordering  on  the  same,  whether  land- 
locked or  open,  salt  or  fresh,  tide  or  no  tide. 

Secondly.  As  to  contracts,  the  true  criterion  whether  they  are  within  the  ad- 
mirality  and  maritime  jurisdiction,  is  their  nature  and  subject  matter,  as 
whether  they  are  maritime  contracts,  having  reference  to  maritime  service, 
maritime  transactions,  or  maritime  casualties,  without  regard  to  the  place 
where  they  were  made. 

In  view  of  these  principles  it  was  held  that  the  contract  of  marine  insurance  is 
a  maritime  contract,  within  the  admirality  and  maritime  jurisdiction,  though 
not  withni  the  exclusive  jurisdiction  of  the  United  States  courts. 

The  case  of  Belovio  vs.  Boity  2  Gallison,  398,  affirmed. 

Practice.— }le\(\y  that  this  court  has  jurisdiction,  under  the  act  of  1802,  of  :.  cer- 
tificate ol  division  of  opinion  between  the  associate  justice  of  the  Supreme 
<^ourt  and  the  circuit  judge,  tof^ether  holding  the  Circuit  Court,  ii*  well  as 
between  either  of  said  judges  and  the  district  judge. 

This  case  comes  before  us  on  a  certificate  of  division  in 
opinion  between  the  judges  of  the  Circuit  Court  for  the  District 
of  Massachusetts  on  appeal  from  the  District  Court  of  that  dis- 
trict. When  this  division  of  opinion  occurred  the  Circuit  Court 
was  being  held  by  the  associate  justice  ol  this  court,  allotted  to 
the  first  circuit,  and  tbe  circuit  judge  of  that  circuit,  sitting 
together.  It  becomes  necessary,  therefore,  in  the  first  place,  to 
decide  whether  a  difference  of  opinion  between  these  judges, 
sitting  in  the  Circuit  Court,  may  be  certified  to  this  court  under 
the  act  of  April  20,  1802.— (2  .Stat,  at  Large,  159.)  The  language 
of  the  act  is  broad  enough  to  include  the  case.  It  i^  as  follows: 
*^Whenever  any  question  shall  occur  before  a  Circuit  Court 
upon  which  the   opinions   of  the  judges  shall   be  opposed,  the 
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point  upon  which  the  dieagreement  shall  happen  shall,  during 
the  same  term,  upon  the  request  of  either  party  or  their  counsel, 
he  stated  under  direction  of  the  judges,  and  certified  under 
the  seal  of  the  court,  to  the  Supreme  Court,  at  their  next  scBsion 
to  be  held  thereafter,  and  shall  by  the  said  court  be  finally 
decided."  But  it  has  been  suggested  that,  although  the  case  is 
included  in  the  terms  of  the  act,  it  is  not  within  its  meaning, 
because  the  constitution  of  the  circuit  has  been  changed  by  the 
recent  act  creating  circuit  judges,  passed  April  10, 1809.  There 
is  nothing  in  this  act  which  alters  the  powers  of  the  court,  or 
obviates  the  difficulty  which  a  certificate  of  division  was  intended 
to  meet.  That  difficulty  arose  from  the  fact  that  the  court  was 
constituted  of  two  judges,  between  whom  a  difference  of  opinion 
would  be  likely  often  to  occur,  and  thus  block  the  wheels  of 
justice.  Other  things  being  equal,  a  division  of  opinion  is  far 
more  probable  between  two  persons  than  is  an  equal  division 
between  any  other  even  number  of  persons.  This  renders  it 
desirable,  when  a  court  consists  of  the  former  number,  to  have 
some  method  provided  for  overcoming  the  intrinsic  difficulty. 
Such  a  method  was  provided  by  the  act  of  1802,  to  meet  the  then 
constitution  of  the  court,  which  consisted  of  a  justice  of  the 
Supreme  Court  and  the  district  judge.  The  aot  of  1869  has 
created  a  new  circuit  judge,  it  is  true,  but  he  is  invested  with 
precisely  the  same  power  and  jurisdiction,  in  bin  circuit,  as  the 
justice  of  the  Supreme  Court  has  therein,  whiint  the  powers  of 
the  latter,  as  judge  of  the  circuit,  are  the  same  as  before,  and  the 
court  is  to  be  held  either  by  one  of  them  or  the  district  judge, 
or  any  two  of  the  three.  Thus  the  same  necessity  exists  as 
before  for  the  power  to  certif}"  questions  to  the  Supreme  Court. 
As  the  mischief  remains  the  same,  and  the  terms  of  the  act  of 
1802  are  general  and  adequate  to  continue  the  remed}-,  such  a 
construction  of  it  as  will  have  that  effect  seems  to  be  fairly 
warranted. — (See  Exp.  Zellner,  9  Wall.,  244.) 

We,  therefore,  conclude  that  the  case  is  properly  brought  before 
us  by  certificate. 

The  case,  as  thus  presented,  is  as  follows  :  A  libel  in  personam 
was  filed  in  the  District  Court  for  the  District  of  Massachusetts, 
by  Dunham  against  the  New  P]ngland  Mutual  Marine  Insurance 
Company,  on  a  policy  of  insurance  dated  at  Boston  on  the  2d 
day  of  March,  1863,  whereby  the  insurance  company,  a  corpora- 
tion of  Massachusetts,  agreed  to  insure  Dunham,  the  libellanl,a 
citizen  of  New  York,  in  the  sum  of  810,000,  for  whom  it  might 
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concern,  on  a  vessel  called  the  Albina,  for  one  year,  against  the 
perils  of  the  seas  and  other  perils  in  the  policy  mentioned ;  and 
the  libellant  alleged  that  within  the  year  the  said  vessel  was  ruD 
into  by  another  vessel  on  the  high  seas,  through  the  negligence 
of  those  navigating  the  said  other  vessel,  and  sustained  much 
damage,  and  that  the  libellant  had  expended  large  sums  of 
money  in  repairing  the  same,  of  which  he  claimed  pa}- ment  of 
the  insurance  company ;  and  the  question  is  whether  the  Dis- 
trict Court,  sitting  in  admiralty,  has  jurisdiction  to  entertain  a 
libel  in  personam  on  a  policy  of  marine  insurance  to  recover  for 
a  loss. 

This  precise  question  has  never  been  decided  by  this  court; 
but,  in  our  view,  several  decisions  have  been  made  which  deter- 
mine the  principle  on  which  the  case  depends.  The  general 
jurisdiction  of  the  District  Courts,  in  admiralty  and  maritime 
cases,  has  been  heretofore  so  fully  discussed  that  it  is  only  nec- 
essary to  refer  to  them  very  briefly  on  this  occasion. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  shall  extend  <^  to  all  cases  of  admiralty  and  mar- 
itime jurisdiction,"  without  defining  the  limits  of  that  jurisdic- 
tion. Congress,  by  the  judiciary  act  passed  at  its  first  session^ 
24th  of  September,  1789,  established  the  District  Courts,  and 
conferred  upon  them,  among  other  things,  "exclusive  original 
cognizance  of  all  civil  cases  of  admiralty  and  maritime  juisdic- 
tion." 

As  far  as  regards  civil  cases,  therefore,  the  jurisdiction  of 
these  courts  was  thus  made  co-extensive  with  the  constitutional 
gift  of  judicial  power  on  this  subject. 

Much  controversy  has  arisen  with  regard  to  the  extent  of 
this  jurisdiction.  It  is  well  known  that  in  England  great  jeal- 
ousy of  the  admiralty  was  long  exhibited  by  the  courts  of  com- 
mon law. 

The  admiralty  courts  wore  originally  established  in  that  and 
other  maritime  countries  of  Europe,  for  the  protection  of  com- 
merce and  the  administration  of  that  venerable  law  of  the  sea 
which  roaches  back  to  sources  long  anterior  even  to  those  of 
the  civil  law  itself;  which  Lord  Mansfield  says  is  not  the  law 
of  any  particular  country,  but  the  general  law  of  nations  ;  and 
which  is  founded  on  the  broadest  principles  of  equity  and 
justice,  deriving,  however,  much  of  its  completeness  and  sym- 
metry, as  well  as  its  modes  of  proceeding,  from  the  civil  law; 
and  embracing,  altogether,  a  system  of  regulations  embodied 


Digitized  by 


Google 


1871.]    N.  JS,  Mut  MaHne  Ins.  Co.  vs.  Dunham.       141 

and  matured  by  the  oombined  efforts  of  the  most  enlightened 
oommeroial  nations  of  the  world.  Its  system  of  procedure  has 
been  established  for  ages,  and  is  essentially  founded^  as  we  have 
eaid^  on  the  civil  law ;  and  this  is  probably  one  reason  why  so 
much  hostility  was  exhibited  against  the  admiralty  by  the 
eourts  of  common  law,  and  why  its  jurisdiction  was  so  much 
more  crippled  and  restricted  in  £ngland  than  in  any  other 
State.  In  all  other  countries,  bordering  on  the  Mediterranean 
or  the  Atlantic,  the  marine  courts,  whether  under  the  name  of 
admiralty  courts  or  otherwise,  are  generally  invested  with  jur- 
isdiction of  all  matters  arising  in  marine  commerce,  as  well  as 
other  marine  matters  of  public  concern,  such  as  crimes  commit- 
ted on  the  sea,  captures,  and  even  naval  affairs.  But  in  Eng- 
land, partly  under  strained  constructions  of  parliamentary 
enactments,  and  partly  from  assumptions  of  public  policy,  the 
•common  law  courts  succeed  in  establishing  the  general  rule  that 
the  jurisdiction  of  the  admiralty  was  confined  to  the  high  seas 
and  entirely  excluded  from  transactions  arising  on  waters 
within  the  body  of  a  country,  such  as  rivers,  inlets,  and  arms  of 
the  sea  as  far  out  as  the  naked  eye  could  discern  objects  from 
shore  to  shore,  as  well  as  Irom  transactions  arising  on  land, 
though  relating  to  marine  affairs. 

With  respect  to  contracts,  this  criterion  of  locality  was  carried 
so  far  that,  with  the  exception  of  the  cases  of  seamen's  wages 
jtnd  bottomry  bonds,  no  contract  was  allowed  to  be  prosecuted 
in  the  admiralty  unless  it  was  made  upon  the  sea,  and  was  to  be 
^executed  upon  the  sea;  and  even  then  it  must  not  be  under 
seal. 

Of  course,  under  such  a  construction  of  the  admiralty  juris- 
diction, a  policy  of  insurance  executed  on  land  would  be  ex- 
cluded from  it. 

But  this  narrow  view  has  not  prevailed  here.  This  Court  has 
frequently  declared  and  decided  that  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States  is  not  limited  either  by 
the  restraining  statutes  or  the  judicial  prohibitions  of  England, 
but  is  to  be  interpreted  by  a  more  enlarged  view  of  its  essential 
nature  and  objects,  and  with  reference  to  analogous  jurisdictions 
in  other  countries  constituting  the  maritime  commorcial  world, 
as  well  as  to  that  of  England.  "  Its  boundary,'*  says  Chief 
Justice  Taney,  "is  to  be  ascertained  by  a  reasonable  and  just 
construction  of  the  words  used  in  the  Constitution,  taken  in 
-connection  with  the   whole  instrument,  and  the  purposes    for 
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which  admiralty  and  maritime  jurisdiction  was  granted  to  the 
Federal  Government." — (1  Black,  527.)  ^*  Courts  of  admiralty,'^ 
says  the  same  judge  in  another  case,  "  have  been  found  neces- 
sary in  all  commercial  countries,  not  only  for  the  safety  and 
convenience  of  commerce,  and  the  speedy  decision  of  contro- 
versies where  delay  would  often  be  ruin,  but  also  to  administer 
the  laws  of  nations  in  a  season  of  war,  and  to  determine  the 
validity  of  captures  and  questions  of  prize  or  no  prize  in  a  judi- 
cial proceeding.  And  it  would  be  contrary  to  the  first  princi- 
ples on  which  the  Union  was  formed  to  confine  these  rights  to 
the  States  bordering  on  the  Atlantic,  and  to  the  tide-water 
rivers  connected  with  it,  and  to  deny  them  to  the  citizens  who 
border  on  the  lakes  and  the  great  navigable  streams  which  flow 
through  the  Western  States." — (12  How.,  454.) 

In  accordance  with  this  more  enlarged  view  of  the  subject, 
several  results  have  been  arrived  at  widely  differing  from  the 
long-established  rules  of  the  English  courts. 

First,  as  to  the  Iocms  or  territory  of  maritime  jurisdiction  ; 
that  is,  the  place  or  territory  where  the  law  maritime  prevails, 
where  torts  must  be  committed,  and  where  business  must  be 
transacted,  in  order  to  be  maritime  in  their  character ;  a  long 
train  of  decisions  has  settled  that  it  extends  not  only  to  the  main 
sea^  but  to  all  the  navigable  waters  of  the  United  States,  or  bor- 
dering on  the  same,  whether  land-locked  or  open,  salt  or  fresh, 
tide  or  no  tide.  ^'  Are  we  bound  to  say,"  says  Justice  Wayne, 
delivering  the  opinion  of  the  court  in  Waring  ys.  Clarke,  5  How., 
462,  "  Are  we  bound  to  say,  because  it  has  been  so  said  by  the 
common  law  courts  of  England  in  reference  to  the  point  under 
discussion,  that  8ea  always  means  hi(jh  sea  or  main  sea?  *  * 
Is  there  not  a  surer  foundation  foi  a  correct  ascertainment  of  the 
locality  of  marine  jurisdiction  in  the  general  admiralty  law  than 
the  designation  of  it  by  the  common  law  courts  ?  *  *  We 
think,  in  the  controversy  between  the  courts  of  admiralty  and 
common  law  upon  the  subject  of  jurisdiction,  that  the  former 
have  the  best  of  the  argument;  that  they  maintain  the  jurisdic- 
tion for  which  they  contend  with  more  learning,  more  directness 
of  purpose,  and  without  any  of  that  verbal  subtilty  which  is 
found  in  the  arguments  of  their  adversaries." 

It  was  a  long  time,  however,  before  the  full  extent  of  the 
admiralty  jurisdiction  was  iirmiy  established.  The  judiciary 
act  expressly  extended  it  to  seizures^  under  laws  of  impost,  nav- 
igation or  trade  of  the  United  States,  where  made   on  waters 
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navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
as  well  as  upon  the  high  seas,  thus  at  once  ignoring  the  English 
rule ;  but  for  some  time  it  ^as  held  that  the  jurisdiction  could 
not  go  further,  and  that  this  grant  was  confined  to  tide-waters. 
But  in  the  case  of  the  Genesee  Chiefy  decided  in  1861,  (12  How- 
ard, 443),  it  was  expressly  adjudged  that  tide  was  no  criterion  of 
admiralty  jurisdiction  in  this  country;  that  it  extended  to  our 
great  internal  lakes  and  navigable  rivers  as  well  as  to  tide- 
waters. "  It  is  evident,"  says  Chief  Justice  Tane}^  "  that  a 
definition  which  would  at  this  day  limit  public  rivers  in  this 
country  to  tide-water  rivers  is  utterly  inadmissible.  We  have 
thousands  of  miles  of  public  navigable  water,  including  lakes 
and  rivers,  in  which  there  is  no  tide.  And  certainly  there  can 
be  no  reason  for  admiralty  power  over  a  public  tide  water  which 
does  not  apply  with  equal  force  to  any  other  public  water  used 
for  commercial  purposes  and  foreign  trade.  The  lakes  and  the 
waters  connecting  them  are  undoubtedly  public  waters,  and,  we 
think,  are  within  the  grant  of  admiralty  and  maritime  jurisdic- 
tion in  the  Constitution  of  the  United  States." — (12  How.,  467.) 
This  judgment  has  been  followed  by  several  cases  since  decided, 
and  the  point  must  be  considered  as  no  longer  open  for  discus- 
sion in  this  Court. 

Secondly,  as  to  contracts^  it  has  been  equally  well  settled  that 
the  English  rule  which  concedes  jurisdiction,  with  a  few  excep- 
tions, only  to  contracts  made  upon  the  sea  and  to  be  executed 
thereon  (making  locality  the  test)  is  entirely  inadmissible,  and 
that  the  true  criterion  is  the  nature  and  subject  matter  ot  the  con- 
tract, Jis  whether  it  was  a  maritime  contract,  having  reference  to 
maritime  service  or  maritime  transactions.  Even  in  England 
the  courts  felt  compelled  to  rely  on  this  criterion  in  order  to  sus- 
tain the  admiralty  jurisdiction  over  bottomry  bonds,  although  it 
involved  an  inconsistency  with  their  rules  in  almost  every  other 
ease.  In  Menetone  vs.  Gibbons,  3  Term  Jiep.,  209,  Lord  Ken- 
yon  makes  this  sensible  remark  :  "If  the  admiralty  has  juris- 
diction over  the  subject  matter,  to  say  that  it  is  necessary  for  the 
parties  to  go  upon  the  sea  to  execute  the  instrument,  bor.iers 
upon  absurdity."  In  that  case  there  happened  to  bo  a  seal  on 
the  bond,  of  which  a  strong  point  was  made.  Justice  BuUer 
answered  it  thus:  "The  form  of  the  bottomry  bond  does  not 
vary  the  jurisdiction;  the  question  whether  the  court  of  admi- 
ralty has  or  has  not  jurisdiction  depends  upon  the  subject  mat- 
ter.*'    Had  these  views  actuated  the  common  law  courts  at  an 
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earlier  day  it  would  have  led  to  a  much  sounder  rule  as  to  the 
limits  of  admiralty  jurisdiction  than   was  adopted.      In    this 
court,  in  the  case  of  the  N.  J.  Navigation  Company  vs.  Mer- 
chants' Bank,  6  Howard,  344,  which  was  a  libel  in  personam 
against  the  company  on  a  contract  of  affreightment  to  recover 
for  the  loss  of  specie  by  the  burning  of  the  steamer  Lexington 
on  Long  Island  Sound,  Justice  Nelson,  delivering  the  opinion  of 
the  court,  says :    "  If  the  cause  is  a  maritime  cause,  subject  to 
admiralty  cognizance,  jurisdiction  is  complete  over  the  person 
as  well  as  over  the  ship.     *    *     On  looking  into  the  several 
cases  in  admiralty  which  have  come  before  this  court,  and  in 
which  its  jurisdiction  was  involved,  it  will  be  found  that  the  in- 
quiry has  been,  not  into  the  jurisdiction  of  the  court  of  admi- 
ralty in  England,  but  into  the  nature  and  subject  matter  of  the 
contract,  whether  it  was  a  maritime  contract,  and  the  service 
a  maritime   service,   to   be   performed    upon    the  sea  or  upon 
waters  within  the  ebb  and  flow  of  the  tide."     (6  How.,  392.) 
[The  last  distinction  based  on  tide,  as  we  have  seen,  has  since 
been  abrogated.]     Jurisdiction  in  that  case  was   sustained  by 
this  court,  as  it  had  previously  been  in  cases  of  suits  by  ship 
carpenters  and  material  men  on  contracts  for  repairs,  materials, 
and  supplies,  and  by  pilots  for  pilotage ;  in  none  of  which  would 
it  have  been  allowed  to  the  admiralty  courts  in  England.     (See 
cases  cited  by  Justice  Nelson,  6  How.,  390,  391.)     In  the  sub- 
sequent ease  of  Morewood  vs.  Enequist,  decided  in   1859  (23 
How.,  493),  which  was  a  case  of  charter  party  and  affreight- 
ment.  Justice   Grier,  who   had   dissented   in    the   case   of  the 
Lexington,  but   who  seems  to  have  changed  bis  views  on  the 
whole  subject,  delivered  the  opinion  of  the  court,  and,  amongst 
other  things,  said:  '^Counsel  have  expended  much  learning  and 
ingenuity  in  an  attempt  to  demonstrate  that  a  court  of  admiralty 
in  this  country,  like  those  of  England,  has  no  jurisdiction  over 
contracts  of  charter  party  or  affreightment.     They  do  not  seem 
to  deny  that  these  are   maritime  contracts,  according  to   any 
correct  definition  of  the  term,  but  rather  require  us  to  abandon 
our  whole  course  of  decision  on  this  subject  and  return  to  the 
fluctuating  decisions  of  English   common  law  judges,  which,  it 
has  been  truly  said,  ^are  founded  on  no  uniform  principle,  and 
exhibit  illiberal  jealousy   and  narrow  prejudice."*    (Morewood 
vs,  Finequist,  23  How.,  403).     He  adds  that  the  court   did  not 
feel  disposed  to  be  again  drawn  into  the  discussion  ;  that  the 
subject  had  been  thoroughly  investigated  in  the  case  of  the  Lex- 
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ington,  aod  that  they  had  then  decided  '^  that  charter  parties 
and  contracts  of  affreightment  were  '  maritime  contracts/  with- 
in the  true  meaning  and  construction  of  the  Constitution  and 
act  of  Congress,  and  cognizable  in  courts  of  admiralty  by  process 
either  in  rem  or  in  personam.**  The  case  of  the  People's  Ferry 
Co.  vs.  Beers,  (20  How.,  401),  being  pressed  upon  the  court,  in 
which  it  had  been  adjudged  that  a  contract  for  building  a  vessel 
was  not  within  the  admiralty  jurisdiction,  being  a  contract  ma <ic 
on  land  and  to  be  performed  on  land,  Justice  Grier  remarked : 
•'The  court  decided  in  that  case  that  a  contract  to  build  a  ship 
is  not  a  maritime  contract  ;  **  but  he  intimated  that  the  opinion 
in  that  case  must  be  construed  in  connection  with  the  precise 
question  before  the  court ;  in  other  words,  that  the  effect  of  that 
decision  was  not  to  be  extended  by  implication  to  other  cases. 

In  the  case  of  the  Moses  Taylor  (4  Wall.,  411),  it  was  decided 
that  a  contract  to  carry  passengers  by  sea,  as  well  as  a  contract 
to  carry  goods,  was  a  maritime  contract,  and  cognizable  in 
admirality,  although  a  small  part  of  the  transportation  was  by 
land,  the  principal  portion  being  by  water.  In  a  late  case  of 
affreightment,  that  of  the  Belfast,  (7  Wall.,  624,)  it  wascontended 
that  admiralty  jurisdiction  did  not  attach,  because  the  goods 
were  to  be  transported  only  from  one  port  to  another  in  the 
same  State,  and  were  but  the  subject  of  inter-state  commerce. 
But  as  the  transportation  was  on  a  navigable  river,  the  court 
decided  in  favor  of  the  jurisdiction,  because  it  was  a  maritime 
transaction.  Justice  Clifford,  delivering  the  opinion  of  the  court, 
says:  "Contracts,  claims,  or  service,  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  commerce  and  navi- 
gation, are  cognizable  in  the  admiralty  courts.  Torts  or 
injuries  committed  on  navigable  waters,  of  a  civil  nature,  are  also 
cognizable  in  the  admiralty  courts.  Jurisdiction  in  the  former 
case  depends  upon  the  nature  of  the  contract,  but  in  the  latter  it 
depends  entirely  upon  the  locality,*'     (7  Wall,  637.) 

It  thus  appears  that  in  each  case  the  decision  of  the  court,  and 
the  reasoning  on  which  it  was  founded,  have  been  based  upon  the 
fundamental  inquiry  whether  the  contract  was  or  was  not  a 
maritime  contract.  If  it  was,  the  jurisdiction  was  asserted  ;  if  it 
was  not,  the  jurisdiction  was  denied.  And  whether  maritime  or 
not  maritime,  depended,  not  on  the  place  whore  the  contract 
was  made,  but  on  the  subject  matter  of  the  contract.  If  that 
was  maritime,  the  contract  was  maritime.  This  may  be 
regarded  as  the  established  doctrine  of  the  court. 
10— 
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The  subject  could  be  very  copiously  illustrated  by  reference 
to  the  decisions  of  the  various  district  and  circuit  courts.  But 
it  is  unnecessary.  The  authoritative  decisions  of  this  court  have 
settled  the  general  rule,  and  all  that  remains  to  be  done  is  to 
apply  the  law  to  each  case  as  it  arises. 

It  only  remains,  then,  to  inquire  whether  the  contract  of 
marine  insurance,  as  set  forth  in  the  present  case,  is  or  is  not  a 
maritime  contract. 

It  is  objected  that  it  is  not  a  maritime  contract  because  it  is 
made  on  the  land,  and  is  to  be  performed  (by  payment  of  the 
loss)  on  the  land,  and  is,  therefore,  entirely  a  common  law  trans- 
action. This  objection  would  equally  apply  to  bottomry  and 
respondentia  loans,  which  are  also  usually  made  on  the  land  and 
are  to  be  paid  on  the  land.  But  in  both  cases  payment  is  made 
to  depend  on  a  maritime  risk — in  the  one  case  upon  the  loss  of 
the  ship  or  goods,  and  in  the  other  upon  their  safe  arrival  at 
their  destination.  So  the  contract  of  affreightment  is  also  made 
on  land,  and  is  to  be  performed  on  the  land  by  the  delivery  of 
the  goods  and  payment  of  the  freight.  It  is  true  that  in  the 
latter  case  a  maritime  service  is  to  be  performed  in  the  trans- 
portation of  the  goods.  But  if  we  carefull}'  analyze  the  con- 
tract of  insurance  wo  shall  find  that,  in  effect,  it  is  a  contract  or 
guaranty,  on  the  part  of  the  insurer,  that  the  ship  or  goods  shall 
pass  safely  over  the  sea,  and  through  its  storms  and  many 
casualties,  to  the  port  of  its  destination  ;  and  if  they  do  not  pass 
safely,  but  meet  with  disaster  from  any  of  the  misadventures 
insured  against,  the  insurer  will  pay  the  loss  sustained.  So  in 
the  contract  of  affreightment,  the  master  guarantees  that  the 
goods  shall  be  safely  transported  (dangers  ot  the  seas  excepted) 
from  the  port  of  nhipmont  to  the  port  of  deliver}',  and  there 
delivered.  The  contract  of  the  one  guarantees  against  loss  from 
the  dangers  of  the  sea;  the  contract  of  the  other  against  loss 
from  all  other  dangers.  Of  course,  these  contracts  do  not 
always  run  precisely  parallel  to  each  otlier,  as  now  stated? 
special  terms  are  inserted  in  each  at  the  option  of  the  parties. 
But  this  statement  shows  the  general  nature  of  the  two  con- 
tracts. And  how  a  fair  mind  can  discern  any  substantial  dis- 
tinction between  them  on  the  question  whether  the}^  are,  or  are 
not,  maritime  contracts,  is  diilieult  to  imagine.  The  object  of 
the  two  contracts  is,  in  the  one  case,  maritime  service,  and  in 
the  other,  maritime  casualties. 

And  then  the  contract  of  insurance,  and  the  rights  of  the  parties 
arising  therefrom,  arc  affected  by  and  mixed  up   with  all    the 


Digitized  by 


Google 


1871.]    N.  E.  Mut  Marine  Iiis.  Co.  ts.  Dunham,       147 

questions  that  can  arise  in  maritime  commerce — jettison,  aband- 
onment, average,  salvage,  capture,  prize,  bottomr}-,  etc. 

Perhaps  the  best  criterion  of  the  maritime  character 
of  a  contract  is  the  system  of  law  from  which  it  arises 
and  by  which  it  is  governed.  And  it  is  well  known  that 
the  contract  of  insurance  sprang  from  the  law  maritime, 
and  derives  all  its  material  rules  and  incidents  therefrom. 
It  was  unknown  to  the  common  law;  and  the  common  law 
remedies,  when  applied  to  it  were  so  inadequate  and  clumsy 
that  disputes  arising  out  of  the  contract  were  generally  left 
to  arbitration,  until  the  year  A.  D.  1601,  when  the  statute 
of  43  Elizabeth  was  passed,  creating  a  special  court,  or  com- 
mission, for  hearing  and  determining  causes  arising  on  policies 
of  insurance.  The  preamble  to  that  act,  after  mentioning  the 
great  benefit  arising  to  commerce,  by  the  use  of  policies  of  in- 
surance, has  this  singular  statement:  "  And  whereas,  heretofore 
such  assurers  have  used  to  stand  so  justly  and  precisely  upon 
their  credits,  as  few  or  no  controversies  have  arisen  thereupon  j 
and  if  any  have  grown,  the  same  have  from  time  to  time  been 
ended  and  ordered  by  certain  grave  and  discreet  merchants, 
appointed  by  the  Lord  Mayor  of  the  city  of  London,  as  men,  by 
reason  of  their  experience,  fittest  to  understand  and  speedily 
decide  those  causes,  until  of  late  years  divers  persons  have  with- 
drawn themselves  from  that  arbitrary  course,  and  have  sought 
to  draw  the  parties  assured  to  seek  their  moneys  of  every 
several  assurer,  by  suits  commenced  in  her  majesty's  courts,  to 
their  great  char^'cs  and  delays.''  The  commission  created  by 
this  act  was  to  be  directed  to  the  judge  of  the  admiralty  for  the 
lime  being,  the  recorder  of  London,  two  doctors  of  the  civil 
law  and  two  common  lawyers,  and  eight  grave  and  discreet 
merchants.  The  act  was  thus  an  acknowledgment  of  the  juris- 
diction to  which  the  case  properl}-  belonged.  Had  it  not  been 
for  the  jealousy  exhibited  by  the  common  law  courts  against 
the  Court  of  Admiralty,  in  prohibiting  its  cognizanee  of  policies 
of  insurance  half  a  century-  before,*  the  latter  court,  as  the 
natural  and  proper  tribunal  for  determining  all  maritime  causes, 
would  have  furnished  a  remedy  at  once  easy,  ex})editious,  and 
adequate.  It  was  only  after  the  common  law,  under  tiie  inllu- 
ence  of  Lord  Mansfield  and  other  ju<lges  of  enligiened  views, 
had  imported  into  itself  the  various  provisions  of  the  law  mari- 
time, relating  to  insurance,  that  the  courts  at  Westminster  Hall 
began  to  furnish  satisfactory  relief  to  suitors.     And  even  then, 

•  4  Inst.,  189. 
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as  remarked  by  Sir  W.  D.  Evans,  "The  inadequacy  of  the 
existing  law  to  settle,  propria  vigor e,  complicated  questions  of 
average  and  contribution,  is  very  manifest  and  notorious.  Such 
questions  are,  Dy  consent,  as  a  matter  of  course,  and  from  con- 
viction of  counsel  that  justice  cannot  be  attai»ied  in  any  other 
way,  referred  to  private  examination ;  but  a  law  can  hardly  be 
considered  as  perlect  which  is  not  p(>tisesf;ed  of  adequate  powei*8 
within  itself  to  complete  its  purpose,  and  which  requires  the 
extrinsic  aid  of  personal  consent." — (Evans*  Statutes,  vol  2,  p. 
226,  3d  edition.)  The  contrivances  to  w^hich  Lord  Mansfield  re- 
sorted, to  remedy,  in  a  measure,  these  ditliculties,  are  stated  by 
Mr.  Justice  ParUe  in  the  introduction  to  his  work  on  insurance. 
These  facts  go  to  show",  demonstrably,  that  the  contract  of 
marine  insurance  is  an  exotic  in  the  common  law.  And  we 
know  the  fact,  historically,  that  its  first  appearance  in  any  code 
or  system  of  laws  was  in  the  law  maritime  as  promulgated  by 
the  various  maritime  states  and  cities  of  Europe.  It  undoubtedly 
grew  out  of  the  doctrine  of  contribution  and  general  average, 
which  is  found  in  the  maritime  laws  of  the  ancient  Ehodians. 
By  this  law,  if  either  ship,  freight,  or  cargo  was  sacriticed  to  save 
the  others,  all  had  to  contribute  their  proportionate  share  of  the 
loss.  This  division  of  the  loss  naturally  suggested  a  provisional 
division  of  risk  ;  first,  iunongst  those  engaged  in  the  same  enter- 
prise ;  and  next,  amongst  associations  of  ship  owners  and  shipping 
mercliants.  Hence  it  is  found  that  the  earliest  form  of  the  contract 
of  insurance  was  that  of  mutual  insurance,  which,  according  to 
Pardessus,  dates  hack  to  the  tenth  century,  if  not  earlier,  and,  in 
Italy  and  rortngal,  was  made  obligatory.  By  a  regulation  of  the 
latter  kingdom,  made  in  the  fourteenth  century,  every  ship  owner 
and  merchant  in  Lisbon  and  Oporto  was  bound  to  contribute  two 
per  cent,  of  the  profits  of  each  voyage  to  a  common  fund  from 
which  to  pay  losses  whenever  they  should  occur. — (2  Pardes.  Lois 
Mar.,  o<)!i ;  G  do.,  303.)  'ihe  next  step  in  the  system  was  that  of 
insurance  upon  premium.  Capitalists,  familiar  with  the  risks  of 
navigation,  were  found  willing  to  guarantee  against  them  for  a 
small  consideration  or  i)remium  [)aid.  This,  the  final  form  of  the 
contra^'t,  was  in  use  as  early  as  the  beginning  of  the  fourteenth 
century '',  and  the  tra<lition  is,  that  it  was  introduced  into  England 
in  that  ci-ntury  by  the  Lombard  mercliants  who  settled  in  London 
and  brought  with  them  the  maritime  usages  of  Venice  and  other 
Italian  cities.  PLxpress  regulations  respecting  the  contract,  how 
ever,  do  not  appear  in  any  code  or  compilation  of  laws  earlier  than 

eaMi-,  Lois  Muriliints,  \oJ.  1,  \>\i    .:(;i»,  :;70;  vol.  4,  j)    56G;  vol.  5,  pp.  331,  493. 
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the  commencement  of  the  fifteenth  century.  The  earliest  which 
Pardessus  was  able  to  find  were  those  contained  in  the  ordinances 
of  Barcelona,  A. D.  1435;  of  Venice,  A.D.  1468  ;  of  Florence,  A. D. 
1623;  of  Antwerp,  A.  D.  1537,  etc. — (Pardessus,  vol.  5,  pp.  493, 
65 ;  vol.  4,  pp.  598,  37.)  Distinct  traces  of  earlier  regulations  are 
found,  but  the  ordinances  themselves  are  not  extant.  In  the  more 
elaborate  monuments  of  maritime  law  which  appeared  in  the  six- 
teenth and  seventeenth  centuries,  the  contract  of  insurance 
occupies  a  large  space.  The  Guidon  de  la  Mer,  which  appeared  at 
Bouen  at  the  close  of  the  sixteenth  century,  was  an  elaborate 
treatise  on  the  subject;  but,  in  its  discussion,  the  principles  of 
every  other  maritime  contract  were  explained.  In  the  celebrated 
marine  ordinance  of  Louis  XIV,  issued  in  1681,  it  forms  the  sub- 
ject of  one  of  the  principal  titles. — (Lib.  3,  title  6.)  As  is  well 
known,  it  has  always  formed  a  part  of  the  Scotch  maritime  law. 

SuflBce  it  to  say,  that  in  every  maritime  code  of  Europe,  unless 
England  is  excepted,  marine  insurance  constitutes  one  of  the 
principal  heads.  It  is  treated  in  nearly  every  one  of  those  col- 
lected by  Pardessus,  except  the  more  ancient  ones,  which  were 
compiled  before  the  contract  had  assumed  its  place  in  written 
law.  It  is,  in  fact,  a  part  of  the  general  maritime  law  of  the 
world  ;  slightly  modified,  it  is  true,  in  each  country,  according 
to  the  circumstances  or  genius  of  the  people.  Can  stronger 
proof  be  presented  that  the  contract  is  a  maritime  contract  ? 

But  an  additional  argument  is  found  in  the  fact  that  in  all 
other  countries,  except  England,  even  in  Scotland,  suits  and  con- 
troversies arising  upon  the  contract  of  marine  iii^urance  are 
within  the  jurisdiction  of  the  admiralty  or  olhor  marine  courts. 
(See  Benedict's  admiralty,  sec.  294,  el.  1870).  Tiio  French  or- 
dinance of  1681  touching  the  marine,  in  enunioratinic  tlie  cases 
subject  to  the  jurisdiction  of  the  judges  of  admiralty,  expressly 
mentions  those  arising  upon  policies  of  assuratiee,  and  concludes 
with  this  broad  language  :  "  An<i  generally  all  coiiti'ncts  eoncern- 
ing  the  commerce  of  the  sea."  (Sea  Laws,  256.)  The  Italian 
writer,  Roccus,  says:  "These  subjects  of  insurance  and  disputes 
relative  to  ships  are  to  be  decided  according  to  maritime  law, 
and  the  usages  and  customs  of  the  sea  are  to  be  respected.  The 
proceedings  are  to  be  according  to  the  Ibrms  of  maritime  courts 
and  the  rules  and  principles  laid  down  in  the  hook  ealied  The 
Consulate  of  the  Sea,  printed  at  Barcelona  in  the  year  1592.'* 
(Eoccas  on  Insurance,  Note  80. 

It  is  also  clear  that,  originally,  the  Frencli  admiralty  had  jur- 
sdiction  of  this  as  well  as  of  other   maritime   eontract-t.      It  is 
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expreBsIy  included  in  the  commissionB  of  the  Admiral.  (Bene- 
dict, sec.  48).  Dr.  Browne  says  :  "  The  cognizance  of  policies  of 
insurance  was  of  old  claimed  by  the  court  of  admiralty,  in  which 
they  had  the  great  advantage  attending  all  their  proceedings  as 
to  the  examination  of  witnesses  beyond  the  seas  or  speedily 
going  out  of  the  kingdom."  (2  Bro.  Civ.  and  Adm.  Law,  82.) 
But  the  intolerance  of  the  common  law  courts  prohibited  the 
exercise  of  it.  In  the  early  case  of  Crane  vs.  Bell,  38  Hen.  8, 
(1546),  a  prohibition  was  granted  for  this  purpose.  (See  4  Co. 
Inst.,  139),  Mr.  Browne  says,  very  pertinently  :  "What  is  the 
rationale,  and  what  the  true  principle  which  ought  to  govern  this 
question,  viz.  :  What  contracts  should  be  cognizable  in  admir- 
alty ?  Is  it  not  this  ?  All  contracts  which  relate  purely  to  mar- 
itime affairs,  the  natural,  short,  and  easy  method  of  enforcing 
which  is  found  in  the  admiralty  proceedings.*'     (2  Browne  88). 

Another  consideration  bearing  directly  on  this  question  is  the 
fact  that  the  commissions  in  admiralty  issued  to  our  colonial  gov- 
ernors and  admiralty  judges,  prior  to  the  revolution,  which  may  be 
fairly  supposed  to  have  been  in  the  minds  of  the  convention  which 
framed  the  Constitution,  contained  either  express  jurisdiction 
over  policies  of  insurance  or  such  general  jurisdiction  over  mari- 
time contracts  as  to  embrace  them.     (Benedict,  chapter  IX). 

The  discussions  that  have  luken  place  in  the  district  and  circuit 
courts  of  the  United  States  have  nut  been  adverted  to.  Man}-  of 
them  are  characterized  by  much  learning  and  research.  The 
learned  and  exhaustive  opinion  of  Justice  Story,  in  the  case  of 
Delovio  vs,  Boit,  2  Gallihon,  398,  aflirming  the  admiralty  jurisdic- 
tion over  policies  of  marine  insurance,  has  never  been  answered, 
and  will  always  stand  as  a  monument  of  his  great  erudition.  That 
case  was  decided  in  I  SI  5.  It  has  been  followed  in  several  other 
cases  in  the  lirst  circut.  (See  2  Curtis,  332,  333).  In  1842  Jus- 
tice Story,  in  reaffirming  his  first  judii;rnent,  says,  that  he  had 
reason  to  believe  that  Chief  Justice  M:u\shall  and  Justice  Wash- 
ington were  prepared  to  maintain  the  jurisdiction.  What  the 
opinion  of  the  other  judges  was  he  did  not  know.  (2  Story's 
Rep.,  183).  Doubts  as  to  the  jurisdiction  have  occasionally 
been  expressed  by  otliei' judges.  But  we  are  of  opinion  that  the 
conclusion  of  Justice  Story  was  correct. 

The  answer  of  the  (-ourt,  therefore,  to  the  question  propounded 
by  the  circuit  court  will  be,  that  the  District  Court  for  the  Dis- 
trict of  Massachusetts,  sitting  in  admiralty,  has  jurisdiction  to 
entertain  the  lil»el  in  this  case. 
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it  appears  to  the  Commissioner,  upon  such  examination,  that 
any  company  not  incorporated  in  this  State  is  in  an  nnsound 
condition,  or  if  the  company  refuse  to  submit  to  an  examination 
as  aforesaid,  he  shall  revoke  all  certificates  of  authority  granted 
in  behalf  of  such  company  or  its  agents,  and  shall  cause  notice 
thereof  to  be  published  in  the  newspaper  aforesaid,  and  all  new 
business  thereafter  done  by  the  company  or  its  agents,  in  this 
Commonwealth,  shall  be  deemed  to  be  done  in  violation  of  law. 
§  6.  No  ioHurance  company  or  association,  incorporated  or 
formed  in  this  Commonwealth,  shall  issue  policies  until,  upon 
examination  by  the  Insurance  CommisHioner  or  his  deputy,  it  is. 
found  to  have  complied  with  the  laws  thereof;  noruutila  certifi- 
cate is  obtained  from  said  Commissioner,  setting  forth  such  fact 
and  authorizing  such  company  to  issue  policies.  Every  such  com- 
pany or  association  shall  pay  into  the  treasury  of  the  Common- 
wealth, for  the  examination  required  by  this  section,  the  sum  of 
thirty  dollars. 

§  6.  For  such  additional  assistance,  as  the  Insurance  Commis- 
sioner may  find  necessary  in  the  discharge  of  the  duties  imposed 
by  this  act  and  by  existing  laws,  he  may  appoint,  with  the 
approval  of  the  Governor  and  Council,  and  subject  to  removal 
with  their  consent,  a  deputy  commissioner^  w^ho  shall  receive  an 
annual  salary  of  three  thousand  dollars;  and  lie  maj  also 
employ  such  additional  clerical  assistance  as  may  be  required  in 
connection  with  the  fire  and  marine  department,  at  an  expen- 
diture not  exceeding  fifteeti  hundred  dollars  per  annum. 

§  7.  The  provisions  of  all  general  laws  relating  to  the  taxation 
of  insurance  companies,  incorporated  in  this  Commonwealth,  are 
hereby  extended  to  all  companies,  associations  and  individuals, 
formed  or  associated,  and  engaged  in  any  kind  of  insurance  busi- 
ness therein,  involving  indemnity  or  guarantee  against  tire  and 
marine  losses,  or  losses  by  liglitning  or  otherwise,  whether  incor- 
porated or  not ;  and  such  companies,  associations  and  individuals, 
and  their  officers  and  agents,  shall  be  subject  to  the  same  duties, 
obligations  and  penalties  ;  and  the  Insurance  Commissioner  shall 
have  the  same  j»owers  and  duties  in  relation  thereto,  as  are  or  may 
hereafter  be  provided  by  the  general  laws  in  regard  to  insurance 
companies  iu(x)rporated  in  this  .^tate. 

§  Whoever  acts  or  aids  in  any  manner  in  negotiating  con- 

tracts of  re-insurance,  or  placing  such  risks,  or  effecting  such  in- 
surance, for  any  party  other  than  himself,  receiving  compensation 
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therefor,  shall  be  deemed  tx>  be  an  insurance  broker,  within  the 
meaning  of  section  one,  of  chapter  ninety-three  of  the  acts  of  the 
year  1869. 

§  9.  The  provisions  of  section  eight,  of  chapter  fifly-eight,  of 
the  General  Statues  are  hereby  so  amended  that  the  report  therein 
required  to  be  made  to  the  Secretary  of  the  Commonwealth,  rela- 
tive to  violations  of  law  b}'  an  insurance  company,  its  officers  or 
agents,  may  be  made  directly  to  the  Attorney  General. 

§  10.  The  provisions  of  section  seventy,  of  chapter  fifty-eight, 
of  the  General  Statues,  relating  to  taxes,  penalties  and  obliga- 
tions, imposed  by  the  laws  of  any  other  state  upon  insurance  com- 
panies incorporated  or  organized  under  the  laws  of  this  State,  and 
transacting  business  in  such  other  State,  or  upon  the  agents  of 
such  insurance  companies,  shall  be  held  to  include  fees  charged 
for  certificates  of  license  issued  to  insurance  agents  or  brokers. 

§  11.     This  act  shall  take  effect  upon  its  passage. 

Approved  May  17,  1871. 


MISSOURI. 

An  Act  to  repeal  section  ten,  of  Chapter  ninety,  General 
Statutes  of  Missouri,  being  section  five,  of  article  four  ^ 
of  Wagnefs  Missouri  Statutes, 

Beit  enacted  by  the  General  Assembly  of  the  State  of  Jfissouri,  as 

follows: 

Section  1.  Section  ten,  of  chapter  ninety,  General  Statutes 
of  Missouri,  being  section  five  of  article  four,  of  Wagner's  Mis- 
souri Statutes,  is  hereby  repealed. 

Skc.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  March  20,  1871. 


The  following  is  the  section  repealed  : 

"Section  10.    There  shall  be  levied  and  collected  by  the  clerk 
BO  issuing  such  licenses,  including  licenses  to  life  insurance  com- 
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pauies  and  their  agents^  in  all  counties  having  a  popalation  of 
one  hundred  and  fifty  thousand,  the  sum  of  one  hundred  dollars 
for  State  purposes,  and  the  sum  of  two  hundred  dollars  for 
county  purposes,  on  each  and  every  license  so  issued;  and  in  all 
counties  having  a  less  population  than  one  hundred  and  fifty 
thousand,  there  shall  be  levied  and  collected  on  each  and  every 
license  so  issued  the  sum  of  thirty  dollars  for  State  purposes 
and  a  like  sum  for  county  purposes ;  and  such  license  shall  be 
exempt  from  all  other  taxation ;  and  when  any  company  has 
more  than  one  agent  in  any  county  having  a  population  of  one 
hundred  and  fifty  thousand,  such  additional  agent  or  agents 
shall  each  file  a  copy  of  their  commission  or  power  of  attorney 
with  the  county  clerk,  and  shall  each  pay  a  license  for  acting  as 
such  agent  the  sum  of  twenty-five  dollars  for  State,  and  fifty 
dollars  for  county  purposes." 
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CASES  REPORTED. 

The  present  number  of  the  Journal  contains  a  full  report  \n 
six  insurance  cases. 

In  Baker  vs.  The  Union  Mutual  Life  Ins.  Co,,  the  digest  of 
which  was  given  in  our  last  number,  the  court  held  that  the  hus- 
band may  lawfully  insure  his  life  for  the  benefit  of  his  wife ;. 
that,  where  the  husband  takes  out  a  policy  upon  his  life  for  the 
benefit  of  the  wife  and  payable  to  her,  and  gives  his  own  note* 
in  payment  of  the  premium,  tlie  contract  is  with  the  husband, 
and  the  conditions  to  which  he  assented  qualify  the  policy  ;  and 
that,  even  if  the  policy  bo  regarded  as  having  been  procured  by 
the  wife,  the  husband  is  to  be  considered  her  agent ;  that  the 
policy  and  notes  given  at  the  same  time  are  parts  of  the  same 
contract  j  and  that  the  receipt  of  the  first  premium  indorsed  on 
the  policy  is  but  an  admission,  and  liable  to  be  contradicted. 

In  The  North  America}}  Fire  Ins.  Co.  vs.  Throop  the  court  holds 
that  evidence  is  admissible  to  prove  that  the  agent  of  the  com- 
pany, who  wrote  the  application,  knew  of  certain  incumbrances 
not  mentioned  in  the  application  ;  and  that  the  act  of  the  agent, 
in  waiving  conditions,  is  precisely  the  same  as  it  would  be,  if  an 
individual  insurer  was  himself  personall}^  present  and  acting.  The 
court  also  held  that  when  the  insurer  was  asked  in  the  application 
if  he  had  reason  to  believe  his  i)roperly  was  in  danger  from  incen- 
diaries, and  he  answered  '•'  No,"  it  was  no  defense  that  sutlicient 
information  was  given  to  put  tlie  agent  of  the  company  upon  in- 
quiry ;  also,  tliat  a  witness  ha<l  the  right,  on  cross-examination,  to 
look  over  the  whole  paper  before  answering  whether  the  signa- 
ture was  his  sigiijiture. 

In  TJte  Manhattan  Life.  Ins.  Co.  vs.  Wancirk^  the  court  hold 
that  a  policy,  issued  in  consideration  of  a  premium  in  liand  paid, 
and  of  a  like  sum  to  l)e  i)aid  annually,  is  one  entii'e  contract,  and 
not  a  contract  from  year  to  year;  tliat  an  indorsement  upon  a 
policy  inconsistent  with  its  terms  and  legal  etiecl,  or  repugnant 
thereto,  is  void  ;  that  if  the  agent  of  the  eom[)any,  to  whom  payment 
of  premiums  is  to  be  made,  is  not  j)rovided  with  the  printed  re- 
ceipts required,  the  company  will  be  presumed  to  have  waived  the 
requisition ;  that  the  breaking  out  of  the  war  did  not  annul  the 
contract  or  exonerate  the  company  from  its  obligations  under  it, 
or  operate  as  a  revocation  of  the  agency  of  an  agent,  appointed 
before  the  war.     Judge  Anderson,  in  his   opinion,  reflects  some- 
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what  severely  upon  the  course  pursued  by  the  company  towards 
it«  policy  holders. 

Mr.  Justice  Miller,  in  the  U.  S.  Circuit  Court,  in  the  case  of 
Terry  vs.  The  Mutual  Life  Ins,  Co.  of  New  York,  instructed  the 
jury  that  insanity,  on  the  part  of  the  assured,  which  irresistibly 
impels  him  to  take  his  own  life,  or  renders  him  incapable  of  form- 
ing a  rational  judgment,  with  respect  to  the  act  of  self-destruction, 
will  so  far  excuse  him  as  to  render  the  company  liable,  notwith- 
standing a  clause  in  the  policy  that  it  shall  be  void  in  case  the 
assured  shall  "  die  by  his  own  hand  ;"  that  the  burden  of  proof 
to  establish  insanity  is,  in  such  cases,  upon  the  party  by  whom 
it  is  alleged,  and  that  there  is  no  presumption  of  law,  prima  facie 
or  otherwise,  that  self-destruction  arises  from  insanity.  The  case 
has  been  taken  to  the  U.  S.  Supreme  Court  on  a  writ  of  error. 

In  Couch  vs.  The  City  Fire  Ins.  Co.  the  charter  prohibited  dou- 
ble insurance,  unless  the  consent  of  the  company  be  indorsed  upon 
the  policy  by  the  hand  of  the  secretary.  The  court  held  that  this 
provision  could  not  be  waived  by  the  company,  or  evidence  other 
than  such  indorsement  be  introduced  to  prove  the  consent  of  the 
company. 

The  United  States  Supreme  Court,  in  The  Nexo  England  Mutual 
Marine  Ins.  Co.  vs.  Dunhamj  decide  that  the  a<irairalty  and 
maritime  jurisdiction  of  the  United  States  is  not  limited  by  the 
restraining  statutes  or  judicial  prohibitions  of  P^ngland,  and  that 
whether  a  contract  is  to  be  considered  maritime  or  not  maritime, 
depends  upon  the  subject  matter  of  the  contract ;  also,  that  a 
difference  in  opinion  bptween  an  associate  justice  of  that  ccurt 
and  the  U.  S.  Circuit  Judge,  sitting  together  as  the  Circuit  Court, 
may  be  certified  to  the  Supreme  Court  under  the  act  of  April 
29,  1802. 


INSURANCE  LEGISLATION. 

Massachusetts. — This  act  rolatcs  to  tho  duties  of*  the  eomniis- 
sioner,  the  employment  and  pay  of  his  assistants,  ami  tiie  exam- 
inations, and  taxes  required  of  insurance  cunipanios  and  a;i;ont8. 
The  commissioner  may  appoint,  sulvjeet  to  the  approval  of  the 
Governor  and  council,  a  deputy,  whose  salary  is  not  to  exceed 
§3000  per  annum,  and  may  employ  clerical  aid  at  an  expense 
not  to  exceed  $1,500  per  annum,  and  in  making  examinations  of 
companies  outside  the  State,  he  may  employ   such   assistants  as 
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are  necessary.  Companies  of  the  State  are  to  pay  a  fee  of  $30 
for  an  examination  to  do  business.  The  expenses  of  examina- 
tions, made  outside  the  State,  are  to  be  borne  by  the  companies 
examined.  It  is  made  the  duty  of  the  Commissioner  to  visit 
each  insurance  company  of  the  State,  at  least  once  in  three  years, 
and  oftener  if  he  considers  it  necessary,  with  a  view  to  ascertain 
its  financial  condition,  and  its  compliance  with  the  laws;  and  he 
is  to  visit  companies  of  other  States,  in  like  manner,  whenever  he 
shall  deem  it  necessary.  He  may,  at  his  discretion,  publish  the 
result  of  any  examination,  but  if  the  company  is  found  to  be  un- 
sound or  refuses  to  comply  with  the  requirements  of  the  law,  he 
is  required  to  revoke  its  certificate  and  publish  notice  of  the  same^ 
and  any  business  done  aftei-  such  notice  is  in  violation  of  law. 
The  general  laws  relating  to  taxation  of  home  companies  are  to 
apply  to  all  persons  and  companies  of  every  kind  doing  business 
in  the  State.  The  reciprocal  law  in  regard  to  taxes  upon  com- 
panies of  other  States  is  to  include  fees  for  certificates  of  license. 
Any  person  doing  any  insurance  business  for  another  person  and 
receiving  compensation  therefor  is  to  be  held  an  insurance  broker. 
Violation  of  the  insurance  laws  are  to  be  reported  to  the  Attorney 
General. 

Missouri — This  act  repeals  a  very  onerous  and  unjust  statute, 
requiring  a  license  fee  from  companies  organized  in  other 
States  of  $300  for  each  county  having  a  population  of  over  one 
hundred  and  fifty  thousand  inhabitants,  and  of  sixty  dollars  for 
other  counties. 


EXCHANGES  KECEIVED. 

LE(JAL. 

Albany  Law  Journal;  Bench  and  Bar  ;  American  Law  Times; 
Law  Times  United  States  and  State  Reports;  National 
Bankruptcy  liogi^ter ;  Legal  Intelligencer;  Legal  Gazette; 
Legal  Opinion;  Lancaster  Bar;  Chicago  Legal  News;  Western 
Jurist;  Pacific  Law  Reporter;  London  Law  Times. 

INSURANCE. 

The  ^[onitor ;  Spectator;  Times;  Western  Insurance  Review; 
Philadelphia  Underwriter;  Chronicle;  Herald;  New  York 
Underwriter  ;  Baltimore  Underwriter ;  Avalanche. 
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The  editors  and  publishers  of  the  Albany  Law  Journal^  Bench 
and  Bar,  Monitor,  Spectator^  Times  and  Wistern  Insurance  Re- 
view  will  accept  onr  thanks  for  files  of  these  journals  for  the  year. 


BOOKS  RECEIVED. 

Insueance  Laws  of  Illinois,  (Chapter  53a  of  Gross'  Statutes 

of  Illinois).*    E.  L.  &  W.  L.  Gross,  Springfield,  111.,  1871. 
Cincinnati  Superior  Court  Eeports.    Vol.  1.     Numbers  1  to  8. 
Edited  by  Chas.  P.  Taft  and  Bellamy  Storer,  Jr.,  of  the  Cin- 
cinnati Bar.     Robert  Clark  &  Co.,  Cincinnati,  1871. 
We  are  under  obligations  to  Hon.  Julius  L.  Clarke,  Insurance 
Commissioner  of  Massachusetts,  for  a  set  of  Massachusetts  In- 
surance Reports  and  for  the  Insurance  Laws  of  Massachusetts, 
consolidated  and  arranged  by  Insurance  Commissioners  Sanford 
and  Clarke ;  also,  to  Hon.  Joel  M.  Spencer,  Insurance  Commis- 
sioner of  Rhode  Island,  for  a   set  of  Rhode   Island  Insurance 
Reports,  and  to  Hon.  Wyllys  King,  Superintendent  of  the  In- 
surance  Department   of   Missouri,   for    Insurance   Reports   of 
Missouri. 


Meeting  op  the  Chicago  Bar. — On  Monday  last,  at  the  High 
School  Building,  there  was  one  of  the  largest  meetings  of  the 
Chicago  Bar  ever  held.  William  A.  Porter,  Judge  of  the 
Superior  Court,  was  chosen  chairman,  and  T.  I^eddy  secretary. 
The  members  all  seemed  to  be  in  dead  earnest,  and  determined  to 
do  all  in  their  power  to  restore  the  city  to  its  former  greatness, 
and  place  themselves  in  a  position  as  soon  as  possible  to  earn  a 
living  for  themselves  and  families  by  the  practice  of  their  pro- 
fession. The  subject  of  discussion  was  to  determine  what  legisla- 
tion was  necessary  in  order  to  settle  titles  when  the  records  had 
been  burnt.     The  follovving  resolutions  were  passed  unanimously: 

Resolved^  That  the  Judges  of  the  oourts  of  Cook  county,  and 
the  Judges  of  the  United  States  Circuit  and  District  Courts,  be  ap- 
pointed a  standing  committee  to  consider  ot  and  devise  such  legis- 
lation as  may  be  necessary  to  restore  lost  papers  and  records  of 
all  courts,  public  offices,  settle  titles  to  realty,  and  all  kindred 
subjects. 

Resolved,  That  said  committee  appoint  any  sub-committee 
they  may  deem  desirable  from  the  bar,  to  consider  any  designated 
matter,  and  report  to  the  committee.     And  the  members  of  the 
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bar  each  pledges  himself  to  do  any  such  sub-committee  work 
required  of  him. 

Eesolvedy  That  said  standing  committee  do  whatever  they  may 
deem  desirable  for  the  purpose  of  having  schemes  of  legislation 
prepared,  to  be  submitted  to  the  Legislature,  State  and  Federal, 
at  the  proper  time. — Chicago  Legal  Neics. 

The  Legal  Opinion  of  Harrisburg,  in  commencing  its  second 
volume,  comes  out  in  a  new  form,  under  new  management,  and 
is  greatl}^  improved  in  appearance.  It  is  now  a  handsome  weekly 
journal  of  twelve  pages. 

The  Chicago  Legal  News,  the  Chronicle  and  the  Herald  were 
sufferers  by  the  great  fire.  The  Legal  News  did  not  loose  an  issue, 
and  has  already  fully  recovered  in  size,  appearance,  and  in  the 
value  of  its  contents.  The  Herald  appeared  with  only  a  brief 
delay,  an^i  the  Chronicle  has  announced,  in  a  circular  to  its  sub- 
scribers, that  it  will  reappear  after  a  delay  of  two  or  three  weeks 
to  obtain  new  material. 


The  Law  Book  establishment  of  E.  B.  Myers,  of  Chicago,  one  of 
the  most  extensive  in  the  West,  was  entirely  destroyed  with  the 
stock  on  hand.  We  notice  that  one  San  Francisco  publishing 
house  sent  him  a  gift  of  8500  worth  of  books,  and  that  with  the 
enterprise  characteristic  of  Chicago,  he  is  already  re-established 
with  a  new  and  complete  stock  of  law  books. 


We  are  under  ol)ligations  to  Judge  Dillon  for  advance  sheets  of 
his  U.  S.  Circuit  Court  lieports  containing  the  opinion  in  the  case 
of  Terry  vs.  The  Mutual  Life  Ins.  Co.,  reported  in  our  present 
number,  and  to  Franklin  Chamberlin,  Esq.,  of  Hartford,  for  his 
brief  in  the  case  of  Couch  vs.  The  City  Fire  Ins.  Co.,  also  reported 
in  this  number, — Mr.  Chamberlin  was  attorney  for  the  defendant 
in  the  trial  of  the  case. 


At  the  last  session  of  the  Connecticut  Legislature  the  charter  of 
the  Charter  Oak  Life  Insurance  Conq)any  was  amended  so  as  to 
exenqjt  from  the  claims  of  creditors,  policies,  the  annual  premiums 
on  which  do  not  exceed  8300,  instead  of  8L')0,  the  former  limit. 


CniKF  .IrsTiCE  IIowE,  of  Wyoming,  has  resigned  his  olMce  as 
judge  in  that  Territory. 

In  the  old  days  when  forgery  was  punished  by  death,  an  English 
judgo,  ill  passing  sentence  ui)on  a  convicted  forger,  remarked  that 
he  'Mioped  the  prisoner  would  lind  that  mercy  in  Heaven  which  a 
due  regard  to  the  paper  currency  of  Great  Britain  made  it  neces- 
sary to  deny  him  upon  earth." 
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m    mSUKANOE    OASES,    BENDERED    IN    THE    UNITED   STATEa 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME  COURTS,  SINCE  JANUARY  1,1871. 


From  certified  transcripts  in  our  possession^ 


CERTIFICATE  OF  JUSTICE. 

§  58.  Fire —  Waiver  by  Agent — The  testimony  tended" 
to  show  that  the  general  agent  waived  the  condition  of  the 
policy  requiring  a  certificate  from  a  justice  of  the  peace 
nearest  the  place  of  the  fire,  and  consented  that  it  might  be 
be  made  by  another  justice.  No  instructions  were  given 
to  the  jury.  S^eld,  that  it  is  to  be  presumed  the  jury  found 
that  such  waiver  was  made,  and  that  "  in  the  absence  of 
any  instructions  to  the  jury,  the  same  force  and  effect  is  to 
be  given  to  the  verdict  as  would  be  given  to  it  had  the 
court  instructed  them  and  instructed  them  correctly,  on  the 
law  applicable  to  all  questions  of  fact  involved  in  the 
issue." 

StUipa  vs.  The  Putnam  Fire  Ins,  Co,* 

Kep'd  Jour'l  p.  168.  Wis.  S.  C. 

•  DecUion  Rendered  December  11th,  1871,     To  appear  in  20  Wis, 
11— 
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CONSTRUCTION. 

§  59.  Yi^is.— Practice. — It  was  the  duty  of  the  court  to 
give  a  construction  to  an  obscure  and  uncertain  instrument 
of  writing,  and  "  the  failure  to  do  so  was  error ;  but  it  is  no 
ground  for  reversing  the  judgment,  because  it  is  clear  that 
the  jury  must  have  put  upon  it  a  correct  construction, 
such  as  the  court  should  have  given  it,  or  they  could  not 
have  found  for  the  plaintiff." 

Ricker  vs.  Cutter,  8  Gray,  248. 

Germania  Fire  Ins.  Co.  vs.  Cun'an,  Adm'x.* 

Uep'd  Jour'l,  p.  191.  Kas.  S.  C. 

EVIDENCE. 

§  60.  VniE— Admissions  in  Proofs  of  Loss. — The  in- 
sured, in  his  proofs  of  loss,  stated  that  he  had  taken  out  a 
subsequent  policy  in  another  company.  It  was  objected 
on  trial  that  the  subsequent  insurance  was  not  proved. 
Held^  that ''  the  deliberate  statement  of  this  policy  in  the 
proofs  of  loss  dispensed  with  any  other  proof  of  it,  and  that 
the  rule,  that  the  proofs  are  no  evidence  in  favor  of  the  in- 
sured, does  not  preclude  them  from  operating  as  admis- 
sions." 

New  York  Central  Ins.  Co.  vs.  Watson.^ 

Mich.  S.  C. 

§  61.  FiUE — JEstopj)el.  —  In  her  examination  by  the 
attorney  of  the  insurance  company,  soon  after  the  loss,  the 
plaintiff,  under  oath,  stated  that  she  had  sold  the  property 
before  the  loss.  Held,  that  this  statement  did  not  operate 
as  an  estoppel  to  prevent  her  from  denying  the  sale  of  the 
property. 

Oennania  Fire   his.  Co.  vs.  Curran,  Adrri'x. 

— §  59. 

§  02.  Viiw:— Practice, — "  In  the  course  of  the  trial  plain- 
tiff announced  tluit  he  had  closed  his  testimony,  but  before 
anything  further  had   taken  place  asked  and   obtained 

•  Decision  rrniU'ved  May  loth,  1.^71.     To  appoar  in  «>  Kas. 

t  Dt-riaion  ri*nd<Ti<l  Urlolitr  term,  LsTl.    To  appear  in  -23  Mi<'h. 
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leave  to  introduce  other  testimony."    Held^  that  "this  was 
correct  practice." 

Otrmania  Fire  Ins.  Co.  vs.  Curran,  AdnCx. 


69. 

OTHER  INSURANCE. 

§  63.  Fire — Agency. — The  policy  contained  a  provision 
that  "if  without  written  consent  hereon  there  is  any  prior 
or  subsequent  insurance,  this  policy  shall  be  void."  The 
policy  did  not  declare  who  was  to  sign  the  consent,  but 
both  the  policy  and  renewal  contained  clauses  declaring 
them  invalid  unless  countersigned  by  the  general  agent  at 
Chicago.  Another  agent  of  the  company  wrote  a  consent 
for  other  insurance  upon  the  policy.  Held^  that  the  con- 
sent should  have  been  signed  by  the  general  agent  at  Chi- 
cago, and  that  it  cannot  be  sustained  in  the  absence  of  his 
signature  without  distinct  proof  that  it  was  made  by  some 
one  authorized,  or  by  his  conduct  fairly  supposed  to  be 
authorized  to  bind  the  company ;  and  Held^  also,  that  "  in 
order  to  bind  companies  for  the  unauthorized  acts  of  agents, 
there  must  be  something  in  the  course  of  business,  which 
the  party  dealing  with  them  has  fairly  a  right  to  rely  on, 
and  there  must  have  been  an  honest  reliance  in  fact.  In 
other  words,  dealings  with  them  must  be  governed  by  the 
same  rules  applied  to  other  persons." 

Security  Ins.  Co.  vs.  Fay.* 

Bep'd  Joar'l,  p.  a03.  Mich.  S.  C. 

LIMITATION. 

§  64.  FiBE — Clause  in  Policy — Walrer. — The  policy 
provided  that  "no  suit  or  action  against  this  company  for 
the  recovery  of  any  claim  by  virtue  of  this  policy  shall  be 
sustainable  in  any  court  of  law  or  chancery,  unless  com- 
menced within  twelve  months  next  after  the  loss  sliall  have 
occurred;  and  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of  the  aforesaid 
twelve  months,  the  lapse  of  time  shall  be  taken  and  ad- 


>  Decision  rendered  April  term,  1871.    To  appear  in  2-2  Mich. 
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mitted  as  conclusive  evidence  against  the  validity  of  such 
claim."  After  furnishing  proofs  of  loss,  the  insured  re- 
ceived a  letter  from  Ames,  a  general  agent  of  the  company, 
stating  that  the  proofs  were  quite  deficient  in  several  par- 
ticulars, and  did  not  comply  with  the  requirements  of  the 
policy,  and  that  he  would  visit  his  place  of  residence  during 
the  next  month  and  would  call  upon  him.  After  waiting 
more  than  five  months,  during  which  time  he  was  frequently 
told  by  the  local  agent  that  Ames  was  expected  every 
week,  he  was  informed  by  Ames,  in  answer  to  a  letter 
written  by  himself,  that  it  was  no  part  of  his  duty  to  tell 
him  how  to  make  out  his  proofs  of  loss.  The  insured  de- 
layed bringing  suit  until  more  than  fifteen  months  after 
the  loss.  Held,  that  "  if,  by  any  act  or  omission  of  the  de- 
fendant, acting  through  its  authorized  agents,  the  plaintiff 
was  induced  to  suspend  the  making  and  furnishing  of  his 
proofs  of  loss  for  a  given  time,  such  act  or  omission  oper- 
ates as  a  waiver  of  the  limitation  clause  in  the  policy  to  that 
extent,  and  the  time  thus  lost  is  to  be  added  to  the  twelve 
months  prescribed  by  the  policy,  in  determining  the  time 
within  which  the  action  must  be  commenced ;"  and  that 
"  there  was  evidence  from  which  the  jury  were  warranted  in 
finding  that,  by  the  acts  and  omissions  of  the  authorized 
agent  of  the  defendant,  the  plaintiff  was  delayed  about  five 
months  in  making  his  proofs  of  loss,  and  that  by  means 
thereof  the  time  within  which  he  might  have  commenced 
this  action,  without  being  barred  by  the  limitation  con- 
tained in  the  policy,  was  extended  to  a  time  later  than  the 
date  of  the  commencement  thereof." 
KilUps  va,  Tlie  Putnam  Fire  Ins,  Co, 


§  58. 


NOTICE. 


§  65.  Fire — Notice  to  Agent. — The  policy  required  the 
insured  to  give  immediate  notice  of  his  loss,  but  did  not 
provide  expressly  to  whom,  or  in  what  manner  it  should 
be  given.  Immediately  after  the  loss,  he  gave  the  local 
agent  of  the  company  verbal  notice.  Held^  that  "  the  legal 
construction  of  the  contract  is  that  notice  is  to  be  given  to 
the  defendant,  and  that  a  verbal  notice  is  sufficient.   There 
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can  be  no  doubt  that  notice  to  the  local  agent  of  the  de- 
fendant at  Waukesha,  was  notice  to  the  defendant." 

Miner  t?*.  The  PhoBDix  Ins.  Co.  Ine.  Law  Jour'l,  Vol.  1,  p.  41,  and 
cases  there  cited. 

KtUips  vs.  The  Putnam  Fire  Ins.  Co. 

(  58. 

§  66.  Fire — Notice  of  Loss. — The  policy  stipulated  that 
the  assured  should  forthwith  give  notice  of  loss  to  the  com- 
pany through  the  general  agent  at  New  York, — Held^  that 
**  notice  was  sufficient  if  the  local  agent  of  the  company, 
acting  upon  information  of  the  loss  given  by  plaintiff 
immediately  after  the  fire,  communicated  intelligence  of 
the  fire  and  loss  of  property  to  the  defendant  through  its 
general  agent  in  New  York." 

Germania  Fire  Ins.  Co.  vs.  Currant  Adm^x. 

§  59. 

PRACTICE. 

§  67.  Fire — Subseqent  Insurance.- Waiver. — The  judge 
in  the  court  below  left  it  to  the  jury  to  determine  whether 
or  not  there  had  been  any  waiver  of  a  condition  in  the  poli- 
cies against  subsequent  insurance  or  of  the  forfeiture  under 
that  condition.  There  was  no  evidence  tending  to  show  a 
new  contract  or  any  act  done  by  the  insured  through  the 
enoooragement  of  the  company.  Held^  that  the  submission 
of  this  question  to  the  jury  was  error  on  the  part  of  the 
court  below. 

New  York  Central  Ins.  Co.  vs.  Watson. 

§  60. 

§  68.  Fire — Party  to  Suit. — Averment  in  Petition. — The 
policy  stipulated  to  make  good  to  "  the  assured,  his 
executors,  administrators,  and  assigns,  all  such  immediate 
loss  or  damage,"  etc.  The  assured  died  before  the  loss. 
ffeld^  that  the  administratrix  is  the  proper  party  to  sue  in 
such  a  case. 

Angell  on  Ins.  §  389;  2  Phil,  on  Ins.  §  1976. 

ffeldj  also,  that  an  averment  that  the  house  was  personal 
property  was  not  necessary  in  the  petition. 
Oermania  Fire  Ins.  Co.  vs.  Curran.  Adm'x, 

§  5t>. 
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PROOFS  OF  LOSS. 

§  69.  FiEE —  Certificate  of  Justice —  Waiver. — The  plain- 
tiff mailed  proofs  of  loss  to  the  secretary  of  the  company, 
at  its  place  of  business,  and  waited  more  than  two  months 
before  he  commenced  his  action,  the  company  making  no 
objection  to  the  form  or  sufficiency  of  the  proofs.  Heldy 
that ''  in  the  absence  of  evidence  upon  the  subject,  the  pre- 
sumption is  that  such  proofs  reached  their  destination  by 
due  course  of  mail."  Held^  also,  that  "  it  was  their  duty,  if 
they  deemed  the  proofs  insufficient,  to  notify  the  plaintiff 
of  the  fact  within  a  reasonable  time  or  the  defects  were 
waived." 

Troy  Fire  Ins.  Co.  vs.  Carpenter,  4  Wis.  20;  Warner  vs,  the  Peoria 
M.  &  F.  Ins.  Co.,  14  Ed.  318,  and  cases  cited. 

And  that  "  the  burden  of  proof  is  with  the  defendant  to 
show  that  objection  was  thus  made,  on  its  behalf,  to  the 
sufficiency  of  the  proofs,  and  there  being  no  evidence  tend- 
ing to  show  that  fact,  it  must  be  held  that  the  defendant 
was  satisfied  therewith,  and  waived  the  objection  that  the 
proofs  were  not  furnished  in  time,  and  did  not  contain  the 
certificate  of  the  proper  justice  of  the  peace  or  notary." 

Killips  vs   The  Putnmn  Fire  Ins.  Co. 

§  58. 

§  70.    Fire — Time  of  Rendering, — The  policy  provides 

that  losses  were  "  to  be  paid  sixty  days  after  due  notice  and 

satisfactoiy  proofs  of  the  same,  made  by  the  assured  and 

received  at  the  office  of  the  company,"  and  that  the  assured 

should  give  immediate  notice  thereof,  but  there  was  no 

provision  in  regard  to  tlie  time  of  nuiking  the  proofs  of 

loss.     Held.,  that ''  the  most  the  defendant  can  successfully 

claim  is  that  they  should  have  been  rendered  within  a 

reasonable  time  after  the  loss." 

Killips  vs.  The  Putnam  Fire  Ins.  Co. 

— §  M. 

§  71.     Fire — Adjusting  Agent. — Tlie  agent  of  the  com 
pany,  ^'immediately  after  the  fire  occured,  without  waiting 
for  formal  preliminary  notice  from  the  plaintiff,  called  for 
the  books  and  papers  of  the  plaintiff,  for  the  purpose  of 
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making  an  inventory  and  ascertaining  the  amount  of  goods 
destroyed ;  which  request  was  complied  with  by  the  plain- 
tiff, and  the  examination  was  had  of  such  books  and  papers 
by  said  agent,  and  all  that  the  agent  required  was  done  by 
the  plaintiff."  The  policy  contained  no  reference  to  any 
separate  adjusting  agent,  and  nothing  requiring  the  proofs 
to  be  furnished  to  such  a  person.  Held,  that  "  such  fact 
would  constitute  evidence  from  which  the  jury  may  pre- 
sume a  waiver  of  the  formal  proofs,  and  the  presence  of  a 
regular  adjusting  agent  was  not  essential  to  make  the 
waiver  binding." 

Security  Ins,  Co.  vs.  Fay. 

§  63. 

STATE  LAWS. 

§  72.  Fire. —  Violation  of —Estoppel— Practice. — It  was 
claimed  that  as  the  petition  did  not  state  that  the  insu- 
rance company  had  taken  the  necessary  steps  to  authorize 
it  t-o  do  business  in  the  State  as  required  by  the  statute 
laws,  it  was  therefore  defective,  and  that  no  testimony 
should  have  been  admitted  under  it.  Held^  that  such  an 
averment  was  unnecessary,  and  that  ''a  foreign  insurance 
company  doing  business  in  this  State,  when  sought  to  be 
made  liable  for  contracts  made,  is  estopi)ed  from  saying 
that  they  are  doing  business  contrary  to  law  ;  and  what 
the  company  could  not  set  up  as  defense,  as  to  that  matter, 
the  plaintiff  need  not  aver." 

Germania  Fire  Ins.  Co.  vs.  Curran,  Adm'x. 

§  59. 

SUBSEQUENT  INSURANCE. 

§  73.  Fire — Agency — Waiver — Ustoj^j^cL— The  policy 
contained  the  provision  that  "  if,  without  written  consent 
hereon,  there  is  any  prior  or  subsequent  insurance,  this 
policy  shall  be  void."  In  October,  after  the  policy  was 
issued,  the  insured  obtained  other  insurance  on  the  same 
property.  In  December,  an  agent  of  the  company  resid- 
ing in  another  place  wrote  ui)on  the  policy  thes(^  words : 
"  Other  insurance  to  the  amount  of  $4,000  is  hereby  per- 
mitted.   Dec.  7, 1867."     Held,  that   the   condition  in  the 
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policy  "  contemplates  that  the  consent  to  future  insurance 
shall  be  given  in  advance,  for  the  policy  becomes  void  if 
there  is  any  subsequent  insurance  without  consent.  When 
the  policy  was  taken  out  in  October  in  the  Detroit  Com- 
pany, this  policy  at  once  became  void." 

Western  Mass.  Ins.  Co.  vs,  Riker,  10  Mich.  279. 

Held^  also,  that  '*the  subsequent  written  consent  was  not 
on  its  face  a  consent  to  past  insurance,  but  its  words  im- 
port rather  a  future  insurance.  If  made  by  a  person  hav- 
ing authority  to  waive  a  forfeiture,  it  would  have  no  such 
force  unless  made  with  knowledge  of  the  previous  insu- 
rance and  with  a  design  to  include  it  in  the  permission ; 
and  if  sought  to  be  made  valid  by  any  subsequent  waiver 
or  estoppel,  that  also  must  have  been  done  with  full  knowl- 
edge of  all  the  facts."  Held^  also,  that  an  estoppel  "  can 
never  arise  by  implication  alone,  except  from  some  conduct 
which  induces  action,  in  reliance  upon  it,  to  an  extent  that 
renders  it  a  fraud  to  recede  from  what  the  party  has  been 
induced  to  expect.    It  is  only  enforced  to  prevent  fraud," 

Security  Ins,  Co,  vs.  Fay, 

§63. 

§  74.  Fire. —  The  policies  "contained,  among  other 
things,  a  clause  rendering  them  void  in  case  any  other 
insurance  had  been  or  should  be  made  upon  the  property, 
and  not  consented  to  in  writing  by  the  company."  Another 
policy  was  afterwards  taken  out  in  the  Republic  Insurance 
Company,  covering  the  same  and  other  property,  without 
written  consent  thereto.  Held,  that  "  the  policies  became 
absolutely  void  at  once  upon  the  obtaining  of  the  last 
insurance  without  consent.  Nothing  could  revive  them 
short  of  a  new  contract  on  valid  consideration,  or  such 
conduct  as  by  misleading  the  insured  to  their  prejudice 
would  operate  as  an  estoppel." 

Western  Mass  Ins.  Co.  vs.  Riker,  10  Mich.  271);  Security  Ins.  Co. 
?'5.  Fay,  —  Mich. 

Held,  also,  that ''  the  fact  that  more  property  was  inclu- 
ded in  the  Kepublic  i)olicy  is  not  material.'' 
Xew  York  Cent  red  Ins.  Co.  vs.  Watson 

\  00. 
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EEPOET  OF  DECISIONS 

RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME   COURTS,   SINCE  JANUARY   1,   1871. 


From  certified  transcripts  in  our  possession. 


SUPREME  COURT  OF  WISCONSIN. 
WILLIAM  KILLIPS,  Eesp't,  ^ 

THE  PUTNAM  FIRE  INS.  CO.,  App't*    ^ 

U  the  company  deem  the  prooft  of  loss  f  nsufticient  it  is  their  duty  to  notify  the 

insured  of  the  fact  within  a  reasonable  time.    Failure  to  do  this  waives  the 

defects. 
The  burden  of  proof  is  on  the  company  to  show  that  such  notice  was  given. 
Notice  of  the  loss  to  the  local  agent  of  the  company  was  notice  to  the  company, 

and  verbal  notice  was  sufficient. 
When  there  is  no  restriction  in  the  policy  as  to  the  time  when  the  proofs  of  loss  are 

to  be  rendered,  the  most  the  company  can  demand  is  that  they  be  rendered 

within  a  reasonable  time. 
In  the  absence  of  any  instructions  to  the  jurj-,  the  same  force  and  eflfect  is  to  be 

given  to  the  verdict  as  would  be  given  to  it  had  the  court  instructed  them,  and 

mstructed  them  correctly  on  the  law  applicable  to  all  (lucstions  of  fact  involved 

in  the  issue. 
If  by  any  acts  or  omissions  of  the  company  the  insured  is  Induced  to  suspend 

action  for  a  time,  such  delay  is  not  to  be  construed  a  part  of  the  time  to  which  his 

ri^ht  of  action  is  limited  by  the  contract. 
The  time  thus  lost  should  be  added  to  the  time  within  which  the  action  was 

to  be  commenced. 
A  letter  fh>m  the  agent  of  the  company  to  the  insured  stating  that  the  proofs  of 

loss  were  defective  without  indicating  wherein  they  were  defective,  and  saying 

he  would  soon  call  on  the  insured,  was  a  reiisouable  cause  of  delay  in  furnishing 

proofs  of  loss. 

Lyon,  J. 

On  the  24th  day  of  November,  1866,  the  plaintiff  paid  the  pre- 
roiam  and  received  from  the  defendant,  the  insurance  company,  a 
policy  insuring  him  against  loss  or  damage  by  fire  to  certain  build- 
ings and  personal  property,  situated  in  the  town  of  New  Berlin, 
county  of  Wauke>ha,  to  the  amount  of  $1,320.     On  the  22d  day  of 


•Decision  rendered  September  11,  1871. 
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June,  1867,  and  within  the  life  of  such  policy,  the  insured  property 
was  destroyed  by  fire.  Immediately  thereafter,  and  probably  on 
the  next  day  after  the  fire,  the  plaintiff  gave  the  local  agent  of  the 
defendant,  at  Waukesha,  verbal  notice  of  the  loss. 

During  the  latter  part  of  July  or  early  in  August  of  the  same 
year,  one  E.  B.  Ames  of  Minneapolis,  Minnesota,  who  was  a  gen- 
eral agent  of  the  defendant,  and  Mr.  Heath,  its  local  agent,  at 
Waukesha,  visited  the  plaintiff  at  his  residence,  in  New  Berlin,  and 
made  an  examination  into  the  origin  and  C'rcumstances  of  the  fire, 
and  the  extent  of  the  loss.  In  answer  to  a  question  put  to  the 
plaintiff  on  the  trial  as  to  what  Ames  there  said  to  him  about  mak- 
ing out  proofs  of  the  loss,  he  testified  as  follows  :  "  He  asked  if 
there  was  a  justice  in  the  neighborhood.  I  told  him  there  was,  but 
it  was  some  ways  off,  and,  says  he  'Is  it  about  as  near  to  Waukesha 
as  to  the  justice's  office?'  Well,  I  told  him,  I  would  rather  go  to 
Waukesha,  because  the  road  was  better  and  about  the  same  distance, 
and,  said  he,  '  It  will  accomodate  me  to  go  to  Waukesha,  because  it 
will  be  on  my  way  home.'     So  I  went  to  Waukesha.'* 

Ames  prepared  an  affidavit  of  the  circumstances  and  extent  of  the 
loss,  which  was  signed  and  sworn  to  by  the  plaintiff,  and  by  direction 
of  Ames,  Mr.  Heath  furnished  the  plaintiff  with  certain  blanks,  which 
were  required  to  be  filled  as  part  of  the  proofs  of  loss.  These  blanks 
were  afterwards  filled  by  Mr.  Gibbs,  since  deceased,  and  soon  after, 
(probably  on  the  31st  of  August,)  were,  together  with  the  affidavit, 
sent  by  mail  to  Ames,  at  Minneapolis,  by  Messrs.  Cook  &  Gibbs,  the 
Attorneys  for  the  plaintiff,  in  respect  to  that  business.  In  due  time 
Cook  &  Gibbs  received  the  following  letter  from  Ames : 

*•*  Oeneral  Northwestern  Agency  of  the  Putnam  Fire  Insurance  Co., 
of  Hartford,  Conn,     Capital,  '$500,000. 

Minneapolis,  Minx.,  Sept.  24th,  1867. 
Messrs.  Cook  &  Giubs  : 

Gentlemen — I  am  in  receipt  of  yours  of  August  Hist,  enclosing  what  pur- 
ports to  be  proof  of  loss  of  William  Killips.  The  proofs  are  quite  defective 
in  several  particulars,  and  do  not  comply  with  the  requirements  of  the  policy. 
I  will  visit  Waukeslia  sometime  durin*,^  October,  when  I  will  call  on  you. 

Respectfully  yours, 

E.  B.  AMES,  Gene?-al  Agent. 

After  waiting  several  months,  during  which  time  the  plaintiff  was 
frequently  informed  by  the  local  agent  that  Ames  was  expected  at 
Waukesha  every  week,  Mr.  Cook  sent  another  letter  to  Minneapolis, 
relative  to  the  business,  which,  although  addressed  to  the  wrong  per- 
son, reached  Ames,  who  answered  it  as  follows : 
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Minneapolis,  Minn.,  March  Ist,  1868. 
MsssRs.  Cook  &  Bennbtt,  Waukesha: 

Gentlemen— On  my  return  home  a  day  or  two  since,  I  found  your  letter 
here  addressed  to  T.  C.  Kendrlck.  the  gjeneral  a^ent  of  Putman  Insurance  for 
the  East,  on  the  subject  of  Killips'  loss.  From  reading  it,  I  presume  it  was 
designed  for  me,  as  I  am  the  general  agent  who  was  there  last  summ(T,  and 
I  was  the  one  to  whom  the  proof  was  sent.  In  reference  to  proof  of  loss  in 
case  of  KUlips,  you  say  you  used  the  blanks  furnished  by  agent  Ileath ;  if 
they  are  not  correct  it  is  the  fault  of  the  blanks  and  not  of  yourselves. 
One  of  the  main  requiremements  of  the  policy  required  in  making  out  the 
proof  oi  loss  has  not  been  complied  with,  although  the  blank  was  there,  and 
all  Uiat  was  necessary  was  to  All  in  the  blank.  You,  as  attorneys,  are  aware 
that  it  is  no  part  of  my  duty  to  tell  you  how  you  shall  make  out  your  proof  of 
loss.  The  policy  will  tell  you  that,  and  to  that  I  refer  you. 
Respectfully  yours, 

E.  B.  AMES,  General  Agent. 

After  the  receipt  of  this  letter  the  plaintiff  made  out  new  proofs 
of  loss  in  duplicate,  one  set  of  which  was  delivered  to  the  local 
agent  in  Waukesha  on  the  13th  of  July,  1868,  and  the  other  was 
mailed  to  the  secretary  of  the  detendant  at  Hartford,  Connecticut, 
probably  at  about  the  same  time.  It  docs  not  appear  that  any 
objection  was  made  by  the  agents  or  officers  of  the  defendant, 
before  this  action  was  commenced  to  the  sufficiency  of  such  new 
proofs. 

This  action  was  brought  upon  the  policy  to  recover  foi  such  loss, 
and  the  summons  was  duly  served  upon  the  defendant  Sept.  30th, 
1868. 

On  the  trial  in  the  Circuit  Court  no  instructions  were  asked  by 
either  party  and  none  were  given  to  the  jury.  The  plaintiff  had  a 
verdict  for  81,164.19  damages.  The  court  overruled  a  motion  for 
a  new  suit  and  caused  judgment  to  bo  entered  upon  the  verdict, 
from  which  judgment  the  defendant  has  appealed  to  this  court. 

The  provisions  of  the  contract  between  the  parties  contained  in 
the  policy  of  insurance,  upon  which  the  defendant  relies  to  obtain 
a  reversal  of  the  judgment^  are  the  following  : 

"  Losses  to  be  paid  sixty  days  after  due  notice  and  satisfactory 
proofs  of  the  same  made  by  the  assured  and  received  at  the  office 
of  this  company.  In  case  of  loss,  the  assured  shall  give  imme- 
diate notice  thereof,  and  shall  render  to  the  company  a  particular 
account  of  said  loss,  under  oath,  stating  the  time,  origin  and  cir- 
cumstances of  the  fire,  the  occupancy  of  the  building  insured,  or 
containing  the  property  insured,  other  insurance,  if  any,  and 
copies  of  all  policies,  the  whole  value  and  ownership  of  the  pro- 
perty, and  the  amount  of  loss  or  damage,  and  shall  produce  the 
certificate  under  seal  of  a  magistrate,  notary  public  or  commis- 
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sioner  of  deeds,  nearest  the  place  of  the  fire,  and  not  concerned  in 
the  loss,  or  related  to  the  assured,  stating  that  he  has  examined 
the  circumstances  attending  the  loss,  knows  the  circumstances  and 
character  of  the  assured,  and  verily  believes  that  the  assured  has, 
without  fraud,  sustained  loss  on  the  property  insured  to  the  amount 
claimed  by  the  said  assured.*' 

"It  is  expressly  covenanted  by  the  parties  hereto  that  no  suit 
or  action  against  this  company  for  the  recovery  of  any  claim  by 
virtue  of  this  policy  shall  be  sustainable  in  any  court  of  law  or 
chancery,  unless  commenced  within  twelve  months  next  after  the 
loss  shall  have  occurred,  and  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the  aforesaid 
twelve  months,  the  lapse  of  time  shall  be  taken  and  admitted  as 
conclusive  evidence  against  the  validity  of  such  claim,  any  statute 
of  limitations  to  the  contrary  notwithstanding.*'  The  motion  for 
a  new  suit  before  mentioned  was  also  predicated  upon  these  con- 
ditions of  the  policy. 

It  is  contended  for  the  defendant  that  the  conditions  of  the  con- 
tract of  insurance  are  fatal  to  the  plaintiff's  right  to  recover  in 
this  action  for  three  reasons  : 

Firsty  because  the  plaintiff  failed  to  give  immediate  notice  of 
the  loss  and  make  the  necessarj^  proofs  thereof  as  required  by  the 
policy, 

Second,  because  he  failed  to  obtain  the  certificate  of  the  nearest 
magistrate  or  notary  public,  which  the  policy  required  him  to  fur- 
nish, and 

Third,  because  the  action  was  not  tjommonced  within  twelve 
months  after  the  loss  occurred. 

The  first  and  second  objections  are  clearly  not  well  taken.  The 
last  proofs  were  mailed  to  the  secretary  of  the  defendant  at  its 
place  of  business,  in  July,  1868,  and  in  the  absence  of  evidence 
upon  the  subject,  the  presumption  is  that  such  proofs  reached  their 
destination  by  <iue  course  of  mail.  The  plaintiff  waited  more  than 
two  months  before  he  commenced  his  action,  and  it  does  not  ap- 
pear that  any  objection  was  made  to  the  form  or  sufficiency  of  the 
proofs  by  the  ofiicors  of  the  defendant.  It  was  their  duty  if  they 
deemed  the  proofs  insufficient  to  notify  the  plaintiff  of  the  fact 
within  a  reasonable  time,  or  the  defects  were  waived.  Troy  Fire 
Ins.  Co.  vs.  Carpenter,  4  Wis.  20  j  Warner  vs,  the  Peoria  M.  &  F. 
Ins.  Co.,  14  Ed.,  318,  and  cases  cited. 

The  burden  of  proof  is  with  the  defendant  to  show  that  objection 
was  thus  made  on  its  behalf  to  the  sufficiency  of  the  proofs,  and 
there  being  no  evidence  tending  to  show  that  fact,  it  must  be  held 
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that  the  defendant  was  satisfied  therewith,  and  waived  the  objection 
that  the  proofs  were  not  famished  in  time,  and  did  not  contain  the 
certificate  of  the  proper  Justice  of  the  Peace  or  Notary. 

Bat  there  are  other  answers  to  these  objections.  The  policy  re- 
quired the  plaintiff  to  give  immediate  notice  of  his  loss.  It  does 
not  provide  expressly  to  whom  or  in  what  manner  it  shoald  have 
been  given.  In  this  it  is  anlike  the  case  of  Cornell  vs.  The  Mil- 
waukee  Mutual  Fire  Ins.  Co.^  18  Wis.,  387,  cited  on  the  argument. 
In  that  case  the  contract  was,  that  in  case  of  loss  the  insured  should 
within  twenty  days  thereafter  give  notice  thereof  in  writing  to  the 
Secretary  of  the  company;  and  it  was  there  held  that  a  verbal  notice 
to  the  local  agent  was  not  a  compliance  with  the  contract.  In 
the  present  case  the  legal  construction  of  the  contract  is  that 
the  notice  is  to  be  given  to  the  defendant  and  that  verbal 
notice  is  sufficient.  There  can  be  no  doubt  that  notice  to  the 
local  agent  of  the  defendant,  at  Waukesha,  was  notice  to  the 
defendant,  and  that  it  was  given  in  due  time.  Miner  vs.  The 
Phcenix  Ins.  Co.  decided  by  this  court,  January  term,  1871,  and 
reported  in  the  Insurance  Law  Journal,  Vol.,  1,  No.  1,  p.  41,  and 
cases  there  cited.     So  much  for  the  notice. 

But  it  seems  to  be  claimed  that  the  contract  also  required  the 
plaintiff  to  render  to  the  defendant  his  proofs  of  loss  immediately. 
This,  we  conceive,  is  not  a  correct  construction  of  the  contract. 
The  notice  must  be  given  immediately,  but  ihere  is  no  such  restric- 
tion as  to  the  time  when  the  proofs  shall  bo  rendered.  The  most 
that  the  defendant  can  successfully  claim  is  that  they  shoald  have 
been  rendered  within  a  reasonable  time  after  the  loss.  And  if  the 
question  as  to  whether  they  were  so  rendered  is  material  in  this 
action,  we  must  presume  that  the  jury  passed  upon  it  and  decided 
it  in  favor  of  the  plaintiff. 

It  may  be  here  remarked  that  in  the  absence  of  any  instructions 
to  the  jury,  the  same  force  and  effect  is  to  be  given  to  the  verdict 
as  would  be  given  to  it  had  the  court  instructed  them,  and  in- 
structed them  correctly,  on  the  law  applicable  to  all  questions  of 
fact  involved  in  the  issue. 

An  application  of  this  principle  cures  the  alleged  defect  in  the 
proofs  in  respect  to  the  certificate  of  the  justice.  A  certificate 
of  a  justice  of  the  peace  of  Waukesha,  accompanied  the  proofs, 
and  forms  a  part  thereof.  This  certificate  is  in  the  form  required 
by  the  conditions  of  the  policy,  but  was  not  made  by  the  nearest 
justice  to  the  place  where  the  loss  occurred,  as  therein  required. 
The  testimony  of  the  plaintiff,  which  is  hereinbefore  stated, 
tended  to  show  that  the  general  agent  waived  the  conditions  of 
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the  policy  in  that  respect,  and  consented  that  the  certificate  might 
be  made  by  a  justice  of  Waukesha.  We  must  presume  that  the 
jury  found  that  such  waiver  was  made,  if  the  question  was  a 
material  one  in  the  case. 

We  now  come  to  the  consideration  of  the  question,  whether  the 
action  is  barred  by  reason  of  the  faihire  of  the  plaintiff  to  com- 
mence it  within  one  year  after  the  loss  occurred.  The  failure  of 
the  defendant  to  notify  the  plaintiff  that  the  last  proofs  were  not 
satisfactory,  is  no  waiver  of  the  objection  that  the  action  was  not 
commenced  within  the  time  limited  in  the  contract,  for  the  reason 
that  such  notice  could  have  been  of  no  possible  service  to  the  plain- 
tiff. The  doctrine  of  waiver  which  we  have  discussed  applies 
only  to  the  defects  which  can  be  remedied  if  the  objection  be 
taken.  If  the  plaintiff  was  bound  at  all  events  to  bring  his  action 
within  a  year  after  the  loss,  his  right  of  action  was  gone  before  he 
furnished  the  proofs  to  the  defendant,  and  no  act  of  his  could 
restore  it.  Hence,  this  objection  was  not  waived  by  the  silence 
of  the  defendant.     Cornell  rs.  Mutual  Fire  Ins.  Co.,  supra. 

Provisions  limiting  the  right  of  action  on  policies  of  insurance 
to  much  shorter  periods  than  is  prescribed  by  the  statute  laws  of 
the  country  for  the  commencement  of  similar  actions  are  almost 
universally  inserted  in  such  policies,  and  the  binding  force  of  those 
provisions  upon  the  parties  to  the  contracts  has  been  as  universally 
recognized  by  the  courts.  But  such  contract  of  limitation,  in  any 
given  case,  like  all  other  stipulations  and  covenants,  may  be  modi- 
fied, waived  or  extended  by  the  parties  thereto.  Or  the  party  in 
whose  favor  the  limitation  is  imposed  may  be  estopped  by  his  own 
act  or  omission  from  claiming  the  benefit  of  it.  We  are  now  to 
inquire  whether  there  has  been  any  act  or  omission  on  the  part  of 
the  defendant,  which  operates  either  by  way  of  estoppel  or  of 
waiver  to  extend  the  time  limited  by  the  contract  within  which  the 
action  should  have  been  commenced.  Or,  to  speak  with  more  pre- 
cision, perhaps,  the  inquiry  is  whether  there  is  evidence  in  the  case 
tending  to  prove  such  act  or  omission. 

It  will  be  remembered  that  the  contract  gives  the  defendant  sixty 
days  after  satisfactory  proof  of  tlie  loss  has  been  furnished  within 
which  to  pay  the  same,  and  we  have  seen  that  the  plaintiff  is  not 
expressly  bound  to  furnish  such  proofs  at  or  before  any  specific  time. 
It  would  seem  then  to  be  a  fair  construction  of  the  contract  to 
hold  that  it  gives  the  plaintiff,  bj^  necessary  inference,  the  balance 
of  the  twelve  months  after  deducting  such  sixty  days  or  about  ten 
months  in  which  to  prepare  and  furnish  such  proofs. 

It  does  not  pcem  to  require  much  argument  to  demonstrate  that 
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if  by  any  act  or  omission  of  the  responsible  officers  and  agents  of 
the  defendant;  the  plaintiff  should  be  induced  to  suspend  action  in 
the  premises  for  a  given  time^  such  time  should  not  be  deemed  a 
part  of  the.  twelve  months  to  which  his  right  of  action  is  limited 
by  the  original  contract.  To  hold  otherwise  would  be  in  many 
cases  to  allow  a  person  to  take  advantage  of  his  own  wrong.  Cases 
may  readily  be  supposed  where,  by  delays  in  passing  upon  the  suf- 
ficiency of  proofs  of  loss,  in  investigating  losses,  or  in  replying  to 
communications  by  general  objections  to  proofs,  refusing  to  specify 
wherein  they  are  defective,  and  thus  compelling  the  claimant  to 
grope  his  way  in  the  dark  and  find  out  as  best  he  may  wherein  he 
has  come  short  of  fulfilling  the  requirements  of  his  policy,  and  by 
many  other  means,  the  agents  and  officers  of  an  insurance  com- 
pany might,  without  committing  any  act  which  the  law  would 
adjudge  fraudulent,  so  embarrass  the  claimant  that  he  would  be 
entirely  unable  to  make  satisfactory  proofs  of  his  loss  within  the 
time  which  his  contract  gives  him  for  that  purpose,  and  yet  be  en- 
tirely free  from  any  laches  whatever.  The  idea  that  the  remedy 
on  the  policy  may  be  lost  under  such  circumstances  is  not  to  be 
entertained  for  a  moment.  The  plainest  principles  of  justice 
demand  that  the  time  thus  lost  by  the  plaintiff  without  any  fault 
on  his  part,  but  through  the  fault  of  the  defendant,  should  be  added 
to  the  time  within  which  they  contracted  in  the  first  instance  that 
the  action  should  be  commenced,  and  the  plaintiff  be  not  barred  of 
his  remedy  on  the  policy  until  such  additional  time  has  expired. 

For  discussions  of  the  subject  of  waiver  and  estoppel  in  relation 
to  such  contracts,  in  addition  to  the  cases  be.^ore  cited,  see  Ames  vs. 
N.  Y.  Union  Ins.  Co.,  4  Kernan,  253 ;  liiplej'  vs.  The  Astor  Ins. 
Co.,  17  How.  Pr.,  445;  Mayor,  etc.,  of  New  York  vs.  The  Hamil- 
ton Fire  Ins.  Co.,  10  Bosw,  537 ;  same  case,  29  N.  Y.,  45. 

In  the  latter  case,  the  action  was  upon  a  policy  of  insurance 
which  contained  a  provision  that  an  action  upon  it  must  be  brought 
^*  within  the  term  of  six  months  after  any  loss  or  damage  shall  ac- 
crne,"  and  it  also  contained  a  further  provision  that  *^  payment  of 
losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjustment 
of  the  preliminary  proofs  of  loss  by  the  parties."  In  this  case  the 
corresponding  provisions  of  the  policy  are,  that  the  action  must  be 
brought  "within  twelve  months  next  after  the  loss  shall  have  oc- 
curred," and  that  pay«ient  of  losses  is  to  be  made  "  sixty  days 
atler  due  notice  and  satisfactory  proofs  of  the  same,  made  by  the 
assured,  and  received  at  the  office  of  this  company."  It  is  obvious 
that  there  is  no   difference   in    principle    in   these  corresponding 
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provisions  of  the  two  policies,  and  evidently  the  same  rules  of 
construction  are  applicable  to  each  policy. 

In  the  New  York  case,  the  court  of  appeals,  without  dissent^ 
held  that,  construing  the  two  provisions  of  the  policy  together, 
the  term  "after  any  loss  or  damage  shall  accrue"  contained  in  the 
first  provision  must  be  construed  to  mean  "  after  the  right  of  ac- 
tion shall  have  accrued."  Applying  that  rule  of  construction  to  the 
contract  in  the  present  case,  the  plaintiff's  right  of  action   on  the 
policy  was  not  barred  by  the  limitation  therein  contained   until 
September,  1869,  or  until  nearly  a  year  after  the  action   was  com- 
menced.    But  in  the  view  which  we  take  of  this  case  we  are  not 
called  upon  to  decide  whether  the  court  of  appeals  has  or  has  not  laid 
down  the  true  rule  of  construction.    But  we  deem  it  proper  to  say 
that  there  are  many  considerations,  both  legal  and  equitable,  which 
strongly  incline  us  to  approve  the  doctrine  asserted  by  that  court. 
But  to  return  to  the  subject  of  waiver,  we  have  seen  that,  if  by 
any  act  or  omission  of  the  defendant,  acting  through  its  authorized 
agents,  the  plaintiff  was  induced  to  suspend  the  making  and   fur- 
nishing of  his  proofs  of  lose  for  a  given  time,  such  act  or  omission 
operates  as  a  waiver  of  the  limitation  clause  in  the  policy  to  that 
extent,  and  the  time  thus  lost  is  to  be  added  to  the  twelve  months 
prescribed  by  the  policy,  in  determining  the  time  within  which  the 
action  thereon  must  be  commenced.     We  have  also  stated   what 
effect  must  be  given  to  the  verdict  of  the  jury  in  this  case,  in  view 
of  the  fact  that  no  instructions  were  given  by  the  court.     It  results 
from  these  principles,  and  from  the  views  above  expressed,  that 
the  only  remaining  question  to  be  considered  is  :  Did  the  testimony 
introduced  on  the  trial  in  the  circuit  court  tend  to  show  that  Ames, 
the  general  agent  of  the  defendant,  and  by  whose  acts  and  omis- 
sions in  this  business  the  defendant  is  clearly  bound,  did,  or  omitted 
to  do,  any  act,   by  reason  whereof  the  plaintiff  was  reasonably 
delayed  in  making  and  furnishing  his  proofs  of  loss  for  a  period  of 
time  equal  to  that  between  June  22d  and  September  30th  ? 

We  think  that  this  question  must  be  answered  in  the  affirmative. 
The  letter  of  September  24th,  1867,  written  by  Ames  and  sent  to 
the  attorneys  of  the  plaintiff  stated  generally  that  the  proofs 
which  had  then  been  furnished  were  quite  defective  and  did  not 
comply  with  the  requirements  of  the  policy,  but  did  not  state 
wherein  they  were  defective.  It  also  notified  the  attorneys  that  the 
writer  would  visit  Waukesha  in  October,  and  would  call  on  them. 
The  plaintiff  had  a  right  to  infer  from  that  letter  that  when  the  agent 
visited  Waukesha,  he  would  specify  the  particulars  wherein   his 


Digitized  by 


Google 


1871.]  KilUps  vs,  Putnam  Fire  his,  Co,  177 

proofs  were  defective  and  thus  facilitate  the  correction  of  them. 
There  is  nothing  therein  from  which  the  plaintiff  could  infer  that 
Ames  deemed  it  no  part  of  his  duty  to  tell  him  how  to  make  out 
his  proofs  of  loss,  or  that  he  would  decline  to  do  so,  but  quite  the 
opposite.  The  letter  of  March  1st,  1868,  conveyed  the  first  intima- 
tion to  the  plaintiff  of  the  hostile  attitude  of  the  agent  towards 
him. 

In  relation  to  the  letter  of  March  1st,  we  have  only  to  say  that  if 
the  writer  did  not  mistake  his  legal  duty,  certainly  as  a  business  man 
acting  on  behalf  of  a  company  depending  for  its  success  upon  the  pat- 
ronage of  the  public,  he  grievously  mistook  his  duty  both  to  his  em- 
ployer and  to  the  defendant.  But  we  are  not  quite  sure  that  he  did 
not  mistake  his  legal  duty.  Had  the  plaintiff  relied  upon  the  proofs 
which  he  sent  to  Ames,  and  brought  an  action  to  recover  his  loss  with- 
out furnishing  additional  proofs,  we  should  hesitate  somewhat  before 
holding  that  the  objections  to  such  first  proofs  were  not  waived  by 
the  failure  to  specify  wherein  they  were  defective. 

The  letter  of  September  24:th,  then  might  have  reasonably  induced 
tiie  plaintiff  to  stay  proceedings  in  respect  to  perfecting  his  proofs 
until  the  agent  should  visit  Waukesha.  There  is  considerable  testi- 
mony tending  to  show  that  it  produced  that  effect.  The  agent  did  not 
visit  Waukesha  at  all,but  the  local  agent  there  frequently  informed  the 
plaintiff  that  he  was  expected  there  every  week.  We  find  nothing  in 
the  testimony  from  which  the  plaintiff  could  have  inferred  that  the 
promised  visit  would  not  be  made  at  some  time  during  the  fall  or 
winter,  until  the  letter  of  March  1st,  was  received,  and  such  inference 
could  only  be  drawn  from  that  letter  by  reason  of  its  silence  on  the 
subject,  and  its  manifestly  hostile  tone  and  spirit. 

We  conclude  therefore  that  there  was  evidence  from  which  the  jury 
were  warranted  in  finding  (as  we  must  assume  they  did  find ),  that 
by  the  acts  and  omissions  of  the  authorized  agent  of  the  defendant 
the  plaintiff  was  delayed  about  five  months  in  making  his  proofs  of 
loss,  and  that  by  means  thereof  the  time  within  which  he  might  have 
commenced  this  action  without  being  barred  by  the  limitation  con- 
tained in  the  policy,  was  extended  to  a  time  later  than  September 
30th,  1868 — the  date  of  the  commencement  thereof. 

It  follows  from  these  views  that  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 
12— 
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niBBAED  &  SPENCER,  Appellees, 
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The  a^jreiit  of  the  defendant  on  the  ISth  of  the  month,  agreed  to  issue  and  send  the 
plainiitf  a  policy  on  that  day.  The  poHcy  dated  on  the  18th  was  delivered  on  the 
22d.  On  the  21st  of  the  same  month,  the  plaintiff  agreed  with  the  agent  of  an- 
other company  for  a  policy  on  the  same  property  and  paid  the  premium,  for 
which  he  received  a  receipt  specifying  that  a  poli<;y  Hhonld  be  issued  as  soon  as  a 
blank  bhould  be  received.  The  policies  of  both  companies  contained  conditions 
against  prior  and  subsequent  insurance  without  the  consent  of  the  company. — 
JJeldy  that  the  policy  of  the  defendant  was  the  prior  policy,  and  that  the  policy 
of  the  other  company  did  not  constitute  a  breach  of  it,  if  it  was  avoided  by  that 
company. 

A  receipt  given  by  the  agent  of  a  company  for  premiums  paid,  specifying  the  prop- 
erty to  be  insured  and  stipulating  that  a  policy  shall  be  issued  as  soon  as  a  blank 
shall  be  received,  raises  a  contract  of  insurance  in  all  re>pects  like  the  contracts 
expressed  in  the  policies  commonly  issued  by  the  company. 

In  order  to  avoid  a  policy,  on  account  of  subsc(picnt  insurance,  against  an  express 
contlition  therein,  it  must  appear  tliat  the  subsociuent  insurance  is  valid,  and  that 
the  policy  upon  which  it  is  made  is  capable  of  being  enforced. 

Under  the  statute,  the  fact  that  the  property  insured  was  covered  by  a  chattel 
mortgage  at  the  time  the  policy  was  issued,  does  not  render  the  policy  void 
under  a  condition  avoiding  it  if  the  insured  was  not  *  *tlie  sole  and  unconditional 
owner." 

The  statement  made  by  the  insured  under  oath  in  the  proofs  of  loss,  that  there  was 
an  in.surance  upon  the  property  in  another  company,  for  which  the  premium 
had  been  paid  and  a  receipt  taken,  does  not  operate  as  an  estoppel  against  evi- 
dence tending  to  show  that  the  insurance  was  in  fact  invalid. 

Action  upon  a  policy  of  insunince  issued  to  C.  K.  Howe  against 
loss  by  fire  to  the  amount  of  {?2,.'S00  on  his  stock  of  hardware  and 
tinware,  and  subsequently  to  the  destruction  of  the  property  in- 
sured by  fire,  assigned  to  plaintitt'.  Upon  a  trial  by  a  jury,  there 
was  a  verdict  and  a  judgment  thereon  for  the  amount  of  the  policy 
and  interest.  Defendant  appeals.  The  facts  of  the  case  are  set  out 
in  the  opinion. 

Adams  \'  Rohinson  and  O.  P.  Suiras,  for  Appellant, 
Miller  c^  Miller  and  (Griffith  k  Knight, /or  Ajypellees, 

Beck,  J. 

I.  The  policy,  which  is  the  foundation  of  this  action,  contains  a 
condition  in  the  following  words :   "  If  the  assured  shall  have,  or 
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shall  hereafter  make  any  other  inanranoe  upon  the  property  hereby 
ingared  without  the  coDsent  of  this  company  written  hereon^  in 
snch  case  this  policy  shall  be  void."  As  a  defense  the  defendant 
alleges  that^  in  violation  of  this  condition^  the  insured;  Kowe^  did 
cause  the  property  to  be  insured  by  a  policy  issued  by  the  Phoenix 
Insurance  Company,  January  21st,  1867.  The  policy  sued  on  is 
dated  January  19th,  1867.  It  appears  from  the  evidence  that  Howe 
applied  to  the  agent  of  defendant  on  the  18th  day  of  December, 
1867,  for  insurance,  and  it  was  arranged  that  the  policy  should  be 
issued  and  sent  to  him  on  that  day.  Howe,  not  having  received  the 
policy  from  defendant's  agent,  nor  heard  from  him  in  regard  to  the 
business,  on  the  2l8tof  the  same  month  applied  to  the  agent  of  the 
Phoenix  Insurance  Company  for  a  policy  covering  his  property. 
The  terms  of  the  insurance  were  agreed  upon,  but  the  agent,  hav- 
ing no  blank  policies,  executed  a  receipt  to  Howe  for  the  amount  of 
the  premium  then  paid  him,  specifying  the  property  to  be  insured, 
which  was  the  same  covered  by  the  policy  issued  by  defendant, 
and  stipulating  that  a  policy  would  be  issued  as  soon  as  a  blank 
should  be  received.  The  agent  of  the  Phoenix  Company  was  not 
informed  by  Howe  of  his  application  to  defendant's  agent  for  in- 
surance, and  it  appears  that  Howe,  at  the  time,  did  not  expect  to 
receive  the  policy  of  defendant  as  it  had  not  been  sent  to  him 
according  to  the  prior  arrangement.  On  the  22d,  the  day  subse- 
qaent  to  the  transaction  with  the  agent  of  the  Phci?nix  Company, 
the  agent  of  defendant  delivered  to  Howe  the  policy  sued  on,  dated 
on  the  18th,  and  received  payment  of  the  premium.  Howe  did  not 
inform  him  of  his  transaction  with  the  Phnenix  Company.  The 
property  covered  by  these  policies  was  destroyed  by  fire  on  the 
26th.  Under  these  facts  defendant  insists  that  the  transaction  with 
the  Phoenix  Company  is  in  violation  of  the  conditions  of  the  policy 
against  other  insurance,  quoted  above,  and  that  defendant's  con- 
tract is  avoided  thereby. 

The  question  here  presented  is  of  very  great  difficulty,  and  its 
solution,  either  upon  principle  or  authority,  is  not  entirely  free  from 
doubt.  Two  preliminary  questions  may  be  considered,  the  deter- 
mination of  which  will  aid  in  reaching  the  final  conclusion  upon 
this  point. 

First.  Which  was  the  prior  insurance,  that  of  the  defendant,  or 
the  Phoenix  Company  ?  It  quite  satisfactorily  appears  to  us  that 
the  policy  issued  by  defendant  must  be  considered  as  commencing 
on  the  18th,  the  day  of  its  date.  It  was,  in  fact,  issued  on  that  day, 
and  the  premium  covered  the  time  intervening  between  that  date 
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and  the  day  of  its  delivery,  the  22d.  Defendant,  after  having  col- 
lected the  premium  and  delivered  the  policy  bearing  date  on  the 
18th,  cannot  be  heard  to  deny  that  the  policy  did  not  operate  until 
its  delivery.  If  the  policy  did  not  bind  defendant  until  the  22d, 
then,  has  defendant  received  premium  for  the  time  intervening  be- 
fore that  date  and  the  18th,  which  it  has  not  earned.  But  this  it 
cannot  be  permitted  to  claim. 

Second,  What  was  the  effect  of  the  receipt  given  by  the  agent 
of  the  Phoenix  Insurance  Company?  It  must  be  conceded  that  if  it 
bound  the  company  at  all,  and  its  binding  oifect  cannot  be  denied, 
it  raised  a  contract  of  insurance  in  all  respects  like  the  contracts  of 
the  company  as  expressed  in  the  policies  commonly  issued  b}'  them. 
The  ageot  was  not  clothed  with  power  to  vary  or  change  the  policy 
of  the  company,  and  it  cannot  be  presumed  that  such  a  thing  was 
contemplated  by  either  the  agent  or  the  assured  when  the  receipt 
was  executed.  The  transaction,  then,  was  a  contract  for  insurance 
upon  the  usual  terms  and  conditions  as  expressed  in  the  policy 
which  the  agent  was  empowered  to  issue.  It  is  shown  by  the  evi- 
dence that  the  policies  of  the  Phcviiix  Companj'  contained  a  con- 
dition, similar  to  the  condition  of  the  policy  sued  on,  against  prior 
or  subsequent  insurance  without  consent  of  the  company  indorsed 
on  the  policy,  and  declaring  the  same  shall  avoid  the  contract.  It 
appears  that  the  agents  were  authorized  to  issue  policies  of  this 
form,  and  that  they  embodied  the  contracts  of  insurance  as  com- 
monly entered  into  by  the  company.  The  contract,  therefore^ 
between  the  PhaMiix  Company  and  Howe  must  be  considered  as 
containing  a  condition  against  other  insurance,  as  above  stated. 
We  now  have  the  case  of  two  policies,  given  at  different  dates, 
covering  the  same  property,  each  having  a  condition  against  other 
insurance — the  prior  and  subsequent,  and  providing  that  a  breach 
thereof  shall  avoid  the  respective  instruments.  The  question  for 
us  to  determine  is,  which,  if  either,  of  these  instruments  is  valid, 
and  which  is  avoided  by  the  operation  of  a  breach  of  the  condition? 
It  will  be  remembered  that  if  breach  of  the  condition  does  not 
absolutely  render  void  and  of  no  effect  the  policy,  it  simply  ren- 
ders it  voidable  ;  its  binding  force  and  effect  being  subject  to  be 
defeated  at  the  option  of  the  company  issuing  the  instruments.  If 
no  objection  be  made  by  the  company  on  account  of  the  breach  of 
the  condition,  the  policy  may  be  enforced  as  though  no  forfeiture 
had  ever  happened.  The  act  of  the  company,  whereby  it  is  shown 
that  the  instrument  is  treated  as  avoided,  must  be  shown  in  order 
to  defeat  recovery  thereon.     If  no  such  act  or  objection  on  the  part 
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of  the  company  be  shown^  the  contract  will  be  considered  binding. 
It  is  not  necessary  here  to  state  what  will  amount  to  an  act  avoid- 
ing the  contract,  or  when  it  must  be  done,  further  than  to  observe 
that  it  must  appear  that  the  underwriter  relied  upon  the  breach  of 
the  condition  to  defeat  the  contract.  Of  course,  the  company  issu- 
ing the  subsequent  policy  could  not  rely  upon  the  breach  of  the 
condition  in  order  to  avoid  the  instrument  until  knowledge  thereof 
was  acquired,  and  its  acts  treating  the  policy  as  avoided  would  be 
suflScient  if  shown  to  have  been  done  after  such  knowledge.  The 
flame  principles  will  apply  to  the  prior  policy.  It  was  not  abso- 
lutely void  on  account  of  the  subsequent  insurance,  but  was  voida- 
ble only.  It  was  a  binding  instrument  when  executed,  and  would 
so  continue  until  some  act  done  by  defendant  intending  to  avoid  it 
on  account  of  the  breach  of  the  condition  against  the  subsequent 
insurance.  But  it  could  not  be  avoided  on  account  of  the  Phoenix 
policy,  unless  that  instrument  itself  was  valid. 

If  it  so  happened  that,  when  the  action  was  brought  on  defend- 
ant's policy,  or  even  at  the  trial,  it  was  made  to  appear  that  the 
Phoenix'policy  could  not  be  enforced — was  avoided  on  account  of  the 
breach  of  a  condition  therein — it  is  obvious  that  the  existence  of 
that  instrument  shown  to  be  inoperative,  would  not  constitute  a 
breach  of  the  condition  in  defendant's  policy  against  subsequent 
insurance.  That  condition  is  against  actual  insurance  to  bo  subse- 
quently made.  The  Phoenix  policy  created  no  insurance  if  it  was 
avoided  by  the  act  of  the  company,  and  therefore  did  not  consti- 
tute a  breach  of  defendant's  policy.  The  general  principle  of  law 
upon  this  point  may  be  stated  as  follows  :  In  order  to  avoid  a 
policy  on  account  of  subsequent  insurance,  against  an  express  con- 
dition therein,  it  must  appear  that  such  subsequent  insurance  is 
valid,  and  that  the  policy  upon  which  it  is  made  is  capable  of  being 
enforced.  If  it  cannot  be  enforced,  it  is  no  breach  of  the  prior 
policy.  This  principle  is  substantially  embodied  in  the  fourteenth 
instruction  given  by  the  court  to  the  jury.  The  instruction  could 
have  been  more  happily  worded,  but  its  import  is  quite  clear,  to  the 
effect,  that,  if  the  Phoenix  company  treated  its  policy  as  avoided, 
after  notice  of  the  existence  of  defendant's  policy,  it  constituted 
no  such  subsequent  insurance  as  would  invalidate  the  policy  in 
suit. 

Our  ooDclusion  upon  this  branch  of  the  case  is  not  without  support 
of  the  authorities.  The  following  cases  may  be  cited  as  sustaining 
the  principle  above  stated. 
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Jackson  vs,  Mass.  Mutual  Ins.  Co.,  28  Pick.,  418  ;  Clark  vs.  New 
England  Ins.  Co.,  6  Cush.,  343 ;  Gale  vs.  Belknap  Ins.  Co.,  41  N. 
H.,  170;  Stacy  vs.  Franklin  Ins.  Co.,  2  Watts  &  Sug.,  606;  Phil- 
brook  vs.  New  England  Mut.  Ins.  Co.,  37  Maine,  137 ;  Schenck  vs. 
Mercu  Co.  Mut.  Ins.  Co.,  4  Zabr.,  447 ;  Jackson  vs.  Farmers  Ins. 
Co.,  5  Gray,  52. 

The  doctrine  which  we  have  above  announced  does  not  go  to 
the  full  extent  of  some  of  the  cases  just  cited.  It  is  held  in  Phil- 
brook  vs.  The  New  England  Mut.  Ins.  Co.,  supra^  that  the  prior 
policy  is  valid  even  though  the  subsequent  policy  is  not  avoided  by 
the  underwriter  issuing  it,  but  the  loss  thereon  is  paid ;  and  in 
others  of  these  cases  the  rule  is  not  expressly  based  upon  the  fact 
that  the  subsequent  policy  was  treated  by  the  underwriter  issuing 
it  as  avoided. 

The  doctrine  which  we  recognize  here  is  based  upon  the  fact  that 
the  subsequent  policy  was  treated  and  considered  as  avoided  by  the 
company  issuing  it,  as  soon  as  it  had  notice  of  the  prior  insurance. 
In  our  view  this  is  a  most  important  consideration,  for  if  the  under- 
writer in  the  second  policy  does  not  treat  it  as  avoided,  it  cannot 
BO  be  considered  by  the  insured  or  the  compan}'  issuing  the  prior 
policy.  The  condition  against  prior  insurance  in  the  subsequent 
policy  is  for  the  benefit  of  the  insured^  who  may  at  his  option, 
waive  it  or  insist  upon  enforcing  its  terms.  If  he  seeks  to  enforce 
the  condition,  and  treats  the  policy  as  a  void  contract,  it  is  indeed 
difficult  to  see  upon  what  grounds  it  may  be  regarded  as  valid  as 
an  insurance  that  will  defeat  the  prior  policy. 

In  this  view  our  conclusion  is  not  in  conflict  with  David  vs.  The 
Hartford  Ins.  Co.,  13  Iowa,  69,  and  Bigler  vs.  The  New  York  Cen- 
tral Ins.,  Co.,  20  Barb.,  635,  and  the  same  case  22  N.  Y.  402.  In 
the  first  of  these  cases  an  action  was  brought  upon  a  policy  con- 
taining a  condition  against  subsequent  insurance.  Other  insur- 
ance taken  after  the  date  of  the  policy  was  relied  upon  to  defeat 
recovery.  The  plaintift'  claimed  that  the  subsequent  policies,  on 
account  of  certain  conditions,  which  are  violated,  were  void.  It 
is  held  that  these  policies  are  not  void,  but  on  account  of  the  breach 
of  their  conditions,  might  have  been  avoided.  As  they  were  treated 
as  valid  contracts  by  both  of  the  parties  thereto,  the  losses  accru- 
ing thereon  having  been  paid  by  the  companies  executing  the  sub- 
sequent policies,  the  breaches  of  the  conditions  were  regarded  as 
waived  and  the  instruments  held  to  be  binding  upon  the  respective 
underwriters.     The  argument  supporting  the  conclusion  reached 
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by  the  court  may  not  entirely  aocord  with  the  reasoning  we  have 
above  adopted^  bat  the  result  reached,  we  believe^  is  not  inconsist- 
ent with  the  views  we  have  herein  expressed.  Biglei'  vs.  The  New 
York  Central  Ins.  Co.,  20  Barb.,  636,  and  22  N.  Y.,  402,  in  its  facts 
very  nearly  resemble  David  vs.  The  Hartford  Ins.  Co. ,  the  under- 
writer taking  the  subsequent  risk  having  waived  the  forfeiture  and 
paid  the  loss  under  the  policy.  There  are  arguments  and  positions 
taken  in  the  opinions  in  this  case  that  are  not  consistent  with  the 
view  we  have  adopted.  Tfiey  reach  ftirthor  than  the  mere  support 
of  the  conclusion  arrived  at  upon  the  facts  involved  in  the  case, 
the  Court  of  Appeals  holding  (two  justices  dissenting )  that  the 
first  policy  would  beiiefeated  even  though  the  second  was  utterly 
void.  This  point  was  not  in  the  case.  While  we  may  not  be  in- 
clined to  dispute  the  conclusion  arrived  at  upon  the  facts  presented, 
which  we  think  is  not  at  all  in  conflict  with  our  views,  we  cannot 
assent  either  to  the  reasoning  adopted  by  the  court,  or  the  conclu- 
sions reached  upon  the  facts  not  before  it  for  adjudication.  Carpen- 
ter t?«.  The  Providence  k  Washing/ ton  Ins.  Co.,  16  Pet.,  495,  is  cited  in 
support  of  the  rule  that  where  there  are  two  successive  policies, 
both  containing  conditions  of  avoidance  on  account  of  other,  prior 
or  subsequent  insurance,  without  notice,  the  first  may  be  avoided 
on  account  of  the  second  insurance.  This  case,  we  have  observed, 
is  often  cited  in  support  of  this  rule,  and  is  so  referred  to  in  David 
vs.  The  Hartford  Ins.  Co.,  and  Bigler  vs.  The  New  York  Central 
Ids.  Co. ,  supra. 

If  such  a  rule  be  found  in  the  case — but  it  does  not  so  appear  to 
us — its  annunciation  was  not  called  for  by  the  facts  before  the 
court,  and  made  the  basis  of  the  decision.  The  policy  upon  which 
suit  was  brought  is  considered,  in  the  opinion,  the  second  instru- 
ment, and  the  court  holds  that  it  was  defeated  by  a  condition 
therein  against  prior  insurance,  which,  in  fact,  existerl  when  it  was 
issued.  See  page  509.  The  conclusion  arrived  at^  we  think,  is 
not  in  conflict  with  the  course  of  argument  adopted  by  us  and  the 
result  reached  in  this  case.  The  argument,  however,  adopted  by 
the  court  in  reaching  the  conclusion,  is  hardly  consistent  either 
with  our  reasoning  or  its  results.  But  inasmuch  as  the  facts  are 
dissimilar  to  those  before  us,  and  the  point  ruled  not  necessarily  in 
conflict  with  our  decision,  the  case  cannot  be  regarded  as  an  au- 
thority against  the  principles  we  herein  recognize. 

II.  During  the  progress  of  the  trial  defendant  offered  to  show 
that  the  property  insured  was  covered  by  a  chattel  morti^^age  at 
the  time  the  policy  was  issued.      This   evidence   was  offered  to 
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establish  a  forfeiture  of  a  condition  of  the  policy  to  the  effect  that 
if  the  insured  was  not  "  the  sole  and  unconditional  owner "  of  the 
property  the  policy  should  be  void.  The  court  excluded  the 
evidence,  holding  it  would  not  establish  a  breach  of  the  condition. 
While  under  the  statute,  revision,  section  2217,  the  mortgagee 
holds  the  legal  title  to  the  personal  property  covered  by  a  mort- 
gage, the  mortgagor  is  nevertheless  considered  the  owner.  Such 
is  the  current  of  the  authorities  as  to  mortgages  at  common  law, 
which,  as  to  the  title  and  ownership  of  the  property  conveyed, 
are  not  different  from  chattel  mortgages  under  the  statute  above 
cited.  See  White  v$,  Rittenmyer,  decided  at  the  present  term  of 
this  court.  It  is  considered  that  the  mortgage  creates  a  lien,  and 
that  the  title  of  the  property  is  conveyed  to  the  mortgagee  for 
the  purpose,  and  no  other,  of  enabling  him  to  enforce  such  lien. 
The  ownership  remains  in  the  mortgagor.  It  is  absolute,  and 
depends  upon  no  condition,  and  may,  therefore,  be  said  to  be  un- 
conditional. It  is  true  his  ownership  may  be  defeated  upon  the 
happening  of  certain  conditions,  but  this  cannot  be  said  to  make 
his  ownership  conditional.  The  property  of  the  chattels  is  abso- 
utely  and  unconditionally  in  the  mortgagor.  This  view  finds  sup- 
port in  the  following  authorities:  Rollins  vs,  Columbian  Mut.  Fire 
Ins.  Co.,  5  Foster  (N.  II.)200;  Pollard  cs.  Somernet  Mut.  Fire 
Ins.  Co.,  42  Me.,  221;  Rice  V5.  Town,  1  Gray,  426;  Shepard  vs. 
Union  Mut.  Fire  Ins.  Co.,  38  N.  II.,  232;  Norcross  vs,  Ins.  Co., 
17  Penn.  St.,  429 ;  Conover  vs,  Mut.  Ins.  Co.,  3  Denio,  254 ;  same 
ease,  1  Comst.,  290.  In  our  opinion  the  evidence  was  properly 
excluded. 

III.  The  policy  sued  on  contains  a  condition  requiring  the  as- 
sured in  case  of  loss  "  to  give  immediate  notice  thereof,"  and  to 
render  ''  to  the  company  a  particular  account  of  said  loss,  under 
oath,  stating  *  *  *  *  other  insurance,  if  any,  and  cop- 
ies of  ail  policies."  After  the  loss,  the  insured,  in  compliance  with 
this  condition,  in  his  proof  of  loss,  stated,  under  oath,  as  follows: 
"There  was  also  an  insurance  on  the  hardware  stock  of  Clifton  K. 
Howe  by  the  Phoenix  Ins.  Co.,  the  premium  for  the  sum  of  $56.50 
paid  to  said  company,  and  a  receipt  given  by  said  company,  which 
reads  as  follows:  Received  of  C.  K.  Howe,  $56.50,  full  premium^ 
policy  and  survey  fees  on  $2,000  insurance  on  his  stock  of  hardware 
in  frame  building,  &c.,  *  *  *  Policy  to  be  issued  as  soon 
as  I  receive  blank  policy,  to  bear  date  herewith.  Geo.  W.  Miller, 
Agent  Phoenix  Ins.  Co.,"  &c.  The  defendant  claims  the  act  of 
Howe  in  stating  the  insurance  in  the  PhcBnix  Company  in  the 
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proof  of  loss,  estops  him,  denyiDg  the  validity  of  the  contract  with 
that  company,  and  that  so  far  as  defendant's  rights  are  to  he  affect- 
ed, it  most  be  considered  that  there  was  a  valid  insurance  by  a 
policy  of  the  Phoenix  Insurance  Company,  covering  the  property 
destroyed.  The  law  of  estoppel  is  founded  upon  the  obligation 
which  rests  upon  every  man  to  speak  and  act  according  to  the 
truth,  and  the  just  policy  of  the  law  which  will  not  permit  men  to 
deny  that  which  they  have  solemnly  asserted  or  acted  upon  as  true. 
The  rule  is  intended  to  prevent  great  mischief  and  wrong  resulting 
from  the  want  of  confidence  in  the  intercourse  of  men,  which 
would  naturally  exist  if  they  were  permitted  to  deny  their  admis- 
sions and  contradict  the  proper  inferences  drawn  from  their  acts  in 
the  business  affairs  of  life.  It  is  a  rule  established  to  secure  truth 
and  justice.  Under  its  operations  no  one  will  be  permitted  to  deny 
his  assertions  or  admissions  of  fact,  which  are  designed  to  influence 
another's  acts,  and  upon  which  he  has  acted.  But  the  doctrine 
must  be  applied  in  strictness,  and  the  admission  or  act  relied  on  as 
an  estoppel  must  clearly  appear  to  have  been  made  or  done  by  the 
party  who  is  sought  to  be  bound  thereby.  "Henee^  estoppel  must 
be  certain  to  every  intent,  for  no  one  shall  be  denied  setting  up  the 
truth,  unless  it  is  in  plain  and  clear  contradiction  to  his  former  al- 
legations and  acts."  1  Greenleaf's  Ev.,  §  22.  In  the  light  of 
these  principles  we  will  consider  the  act  of  Howe,  which  is  claimed 
to  operate  as  an  estoppel.  The  proof  of  loss  made  by  him  states 
that  there  was  an  insurance  in  the  Phoenix  Company,  and  sets  out 
the  writing  upon  which  the  contract  of  insurance  was  founded. 
The  facts  stated  were : 

1st.     The  existence  of  the  insurance. 

2d.  The  existence  of  a  receipt,  which  is  claimed  to  be  evidence 
of  the  contract  with  the  Phoenix  Company. 

These  admissions  of  fact  are  not  denied  in  this  action.  There 
were  ntf  others  made  by  Howe.  He  does  not  pretend  to  state  any 
other  facts  connected  with  the  alleged  insurance  in  the  Phcjenix 
Company,  yet  it  certainly  cannot  be  denied  that  many  other  facts 
connected  with  the  transaction  determined  the  validity  of  the  con- 
tract of  insurance.  These  facts,  too,  were  extrinsic  as  to  the  re- 
ceipt and  other  matters  stated  by  Howe,  ^'either  does  Howe 
state  the  legal  conclusion  that  the  Phcenix  insurance  is  valid  and 
binding,  and  that  is  the  very  thing  which  defendant  claims  plain- 
tiff is  estopped  to  deny.  The  facts  admitted  by  Howe  are  not 
denied  in  this  action.  The  ^validity  of  the  Phoenix  insurance  he 
did  not  claim  or  set  up  in  the  proof  of  loss  ;  there  is,  therefore,  no 
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foundation  for  an  estoppel  as  to  that  fact.  It  may  be  claimed  that 
by  stating  the  fact  of  an  insurance  in  the  Phoenix  Company  he 
must  be  understood  as  referring  to  a  valid  insurance.  Such  an 
inference  is  unavoidable.  There  is  no  complaint  that  the  proof 
of  loss  is  not  in  compliance  with  the  condition  in  the  policy  sued 
on,  or  that  under  that  condition  the  statement  should  have  con- 
tained other  facts  that  do  not  appear  therein.  It  cannot,  therefore, 
be  said  that  any  attempt  at  concealment  was  made  by  Howe  in 
the  proof  of  loss.  The  language  used  by  him  in  the  proof  of 
loss,  referring  to  the  Phoenix  insurance,  can  fairly  be  understood 
in  no  other  sense  than  that  there  was  a  contract  of  insurance 
with  that  company.  It  cannot  with  any  degree  of  justice  be 
claimed  that  he  avers  that  contract  to  constitute  a  valid  and  sub- 
sisting insurance.  These  views  lead  us  to  the  conclusion  that  the 
statement  in  the  proof  of  loss  did  not  operate  as  an  estoppel 
against  evidence  tending  to  show  that  the  Phcenix  insurance  was 
in  fact  invalid.     Such  evidence  was  properly  admitted  at  the  trial. 

lY.  The  Court  instructed  the  jury  that  if  the  defendant  treated 
the  policy  in  suit  as  in  force,  after  full  knowledge  of  the  subsequent 
insurance  by  the  Phcenix  Company,  such  conduct  will  be  regarded 
as  a  waiver  of  the  forfeiture  and  an  election  to  treat  the  policy  as 
in  force  ;  and  that,  in  order  to  determine  whether  the  defendant 
did  treat  the  policy  as  in  full  force,  'Mt  was  proper  for  the  jury  to 
consider  when  the  premium  was  paid  by  Ilowe  and  forwarded  to 
the  company,  the  acts  of  the  company  in  reference  to  demanding 
and  requiring  the  assured  to  answer  certain  quentions  propounded 
by  the  State  agent  touching  the  loss,  \'c.,  the  acts  of  the  defendant 
in  selecting  appraisers,  and  all  other  facts  in  evidence  bearing  on 
the  question."  These  instructions  the  defendant  claims  are  er- 
roneous, or,  rather,  being  inapplicable  to  the  facts,  they  were  im- 
properly given.  So  far  as  they  embody  principles  of  law  they  are 
not  objectionable,  and  are  not  so  regarded  by  defendant's  cotrtisel ;  at 
least  no  objections  are  made  to  them.  While  it  may  be  admitted 
that  the  acts  referred  to  in  the  instructions  would  of  themselves, 
considered  separately,  be  no  evidence  of  the  waiver  of  the  forfeiture 
of  the  policy,  yet,  when  considered  together  and  in  connection 
with  all  the  facts  of  the  case,  they  tend,  though  it  may  be  slightly, 
to  establish  that  fact.  And  it  may  be  admitted  that  some  of  the  acts 
referred  to  in  the  instructions  were  not  established  by  the  evidence, 
having  been  done  by  the  agents  of  defendants  when  not  within  the 
scope  of  their  authority.  But  another  instruction  clearly  informs 
the  jury  that  such  acts  of  the  agents  do  not  bind  the  defendant. 
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The  applioation  of  the  inatructions  to  the  facts  of  the  case^  in  oar 
opinioD;  coald  have  been  correctly  made  by  the  jury;  at  least  it 
does  not  appear  to  us  to  hare  been  a  matter  of  so  great  difSculty 
that  there  is  a  probability  the  jury  were  confVised  or  misled  in  the 
attempt. 

V.  Other  instractions  asked  by  the  defendant,  being  in  conflict 
with  the  principles  we  have  announced  in  this  opinion,  were  pro- 
perly refused.  They  need  not  be  separately  considered.  They 
relate  to  the  validity  and  effect  of  the  Phoenix  insurance,  and  to 
the  effect  to  be  given  the  statements  of  Howe  in  the  proof  of  loss. 
They  present  these  questions  in  different  views,  all,  however,  em- 
bodying principles  not  in  accord  with  the  doctrines  we  herein  re- 
cognize. Further  discussion  of  these  doctrines,  and  their  special 
application  to  the  several  instructions,  would  not  be  profitable. 

YI.  One  of  the  defenses  of  the  action  pleaded  by  defendant  is, 
that  the  property  insured  was  burned  by  Howe  himself,  and  the 
loss  was  not  the  result  of  accident  or  any  other  cause  which  would 
render  defendant  liable  on  the  policy.  Evidence  was  given  to  the 
jury  which,  it  is  claimed,  tended  to  support  this  defense.  For  that 
purpose,  defendant  offered  to  prove  the  insolvency  of  Howe  at  the 
time  of  the  loss  of  the  property.  This  evidence  was  excluded  as 
immaterial  and  not  relevant  to  the  issue.  Without  passing  upon 
the  question  here  presented,  we  are  of  opinion  that  even  if  it  be 
conceded  that  the  evidence  should  have  been  admitted,  it  is  not 
fluch  an  error  as  will  require  the  reversal  of  the  judgment.  li  the 
evidence  had  been  admitted,  and  upon  it,  and  the  other  evidence 
tending  to  support  this  defense,  the  jury  had  found  that  the 
property  was  burned  by  Howe,  the  verdict,  in  our  opinion,  could 
not  have  been  sustained,  and  should  have  been  set  aside  as  being 
in  conflict  with  the  evidence.  In  our  opinion,  all  of  the  evidence 
of  defendant  upon  this  point,  considered  together,  is  of  such 
inconsiderable  force  as,  uncontradicted,  not  to  be  sufficient  to 
warrant  a  presumption  that  the  fire  was  the  result  of  Howe's  own 
act  The  exclusion  of  the  evidence  was,  therefore,  error  without 
prejudice. 

The  judgment  of  the  District  Court  is  affirmed. 

Miller,  J.,  Dissenting. 

DISSENTING  OPINION. 

Miller,  J. 

I  find  myself  unable  to  agree  with  the  reasoning  and  conclusions 
reached  by  the  majority,  as  expressed  in  the  foregoing  opinion. 
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That  there  was  double  insurance  on  the  same  property  is  conceded. 
One  in  the  Phoenix  Insurance  Company  and  one  in  the  Hartford 
Insurance  Company.  Each  policy  provided  that  '^  if  the  assured 
shall  have,  or  shall  hereafter  make,  any  other  insurance  upon  the 
property  hereby  insured,  without  the  consent  of  the  company 
written  hereon,  in  such  case  this  policy  shall  be  void."  If,  when 
the  second  policy  was  taken  out,  the  assured  had  a  prior  insurance 
on  the  same  property,  the  second  policy  was  ij>so  facto  void  unless 
consented  to  by  the  company  in  writing  on  the  policy.  Which  of 
the  two  policies,  then,  was  the  second  or  subsequent  one  ?  The  as- 
sured applied  to  the  agent  of  the  Hartford  Company  on  the  18th 
day  of  December,  1867,  for  insurance,  and  it  was  arranged,  not 
with  the  agent,  but  with  a  clerk  in  the  office,  that  a  policy  would 
be  made  out  and  sent  to  him  on  the  same  day.  Waiting  until  the 
2l6t  of  the  same  month,  and  not  receiving  the  policy,  the  assured, 
under  the  belief  that  ho  would  not  receive  it — that  it  would  not  be 
issued,  the  premium  not  having  been  paid, — applied  to  an  agent  of 
the  Phoenix  Insurance  Company,  and  on  that  day  obtained  insur- 
ance on  the  same  property.  On  the  next  day  (the  22d)  the  policy 
on  which  this  action  is  brought  was  received  by  the  assured  from 
the  agent  of  the  Hartford  Company,  bearing  date  the  18th — four 
days  prior  to  that  of  the  Phoenix  Company' — and  the  assured  then 
paid  the  premium.  When  the  assured  applied  to  the  Phoenix  Com- 
pany for  insurance  he  had  no  other  insurance.  When  he  received 
the  policy  sued  on,  the  next  day,  he  did  have  other  insurance.  He 
then  had  double  insurance  and  not  before.  The  first  insurance 
was  obtained  from  the  Phoenix  Company,  the  second  in  the  Hart- 
ford, and  the  fact  that  the  policy  received  of  the  latter  company 
bore  date  prior  to  that  of  the  former  does  not  affect  the  question. 
The  object  and  purpose  of  the  clause  in  the  policy  by  which  it  is 
avoided,  when  the  assured  has  prior  insurance,  is  to  prevent  or 
remove  the  temptation  to  destroy  property  insured  above  its  value, 
and  thereby  protect  the  insurer  against  this  species  of  fraud.  And 
it  is  the  fact  of  there  being  prior  insurance,  not  the  date  of  the 
policy,  that  is  material  and  operates  to  render  the  second  insur- 
ance void.  The  majority  opinion  holds  that  the  Phoenix  policy 
was  the  subsequent  insurance,  and  void  because  of  prior  insurance 
in  the  Hartford  Company;  and  this  holding  is  based  entirely 
upon  the  fact  that  the  policy  in  the  Hartford  Company  bears 
date  prior  to  that  in  the  Ph(enix  Company,  and  the  premium 
charged  ran  from  the  date  of  the  policy;  and  it  is  held  that  the 
Phoenix  policy  was  forfeited  because  of  prior  insurance  in  the  Hart- 
ford Company,  of  which  no  notice  was  given  by  the  assured.     I 
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have  already  shown  that  at  the  time  the  assured  obtained  insur- 
aDoe  with  the  PhcBnix  Company  he  had  in  fact  no  other  insurance. 
Having,  then,  no  insurance^  there  could  be  no  forfeiture,  lor  this 
reason,  of  the  Phoenix  policy.  On  the  other  hand,  when  the  as- 
sured received  the  insurance  and  paid  the  premium  on  the  policy 
soed  on,  he  did  have  in  fact  other  insurance  of  which  be  gave  no 
notice.  The  duty  of  the  party  assured  was  to  inform  the  insurer 
of  any  other  insurance  beld  by  him  on  the  same  property  ;  failing 
to  do  this,  he  committed  a  fraud  on  the  insurer.  This  be  could  not 
have  done  when  he  procured  bis  insurance  in  the  Pbcenix  Company, 
for  he  bad  no  other  insurance  then.  He  was  therefore  guilty  of 
no  fraud  on  that  company,  or  of  any  violation  of  the  terms  or  con- 
ditions of  the  policy  in  respect  to  oiber  insurance.  But  when  be 
received  the  defendant's  policy  be  then  bad  other  insurance,  and  it 
was  his  duty  to  notify  the  company  of  that  fact  and  obtain  their 
consent  thereto.  Failing  to  do  this  be  was  guilty  of  a  fraud  on 
the  company,  and  of  a  violation  of  the  clause  of  the  policy  before 
referred  to,  and  the  policy  became  void  for  that  reason.  There  is 
nothing  in  the  case  to  show  that  the  appellant  in  any  manner 
waived  this  forfeiture.  The  majority  opinion,  by  holding  the 
Phoenix  policy  void  and  the  one  sued  on  valid,  punishes  the  ansured 
when  acting  in  good  faith  with  the  former,  and  rewards  his  bad  faith 
toward  the  latter  company.  The  fundamental  error  of  the  opinion, 
in  my  judgment,  lies  in  taking  that  for  the  prior  insurance  whose 
poUcy  is  prior  in  date,  without  reference  to  the  fact  when  the  con- 
tract of  insurance  was  made.  The  insurance  in  the  Uartford 
Company  was  effected  at  the  time,  and  not  before,  the  policy  was 
delivered  and  premium  paid,  which  was  after  that  of  the  Phd'nix. 
No  valid  contract  of  insurance  with  defendant  existed  prior  to  that 
time,  hence,  no  insurance  in  fact,  the  existence  of  which  controls 
the  question  before  us.  On  the  other  hand,  as  I  have  shown,  at 
the  time  insurance  was  effected  in  the  Hartford  Company  the  as- 
sured then  bad,  both  in  law  and  in  fact,  other  insurance  in  the 
Phoenix  Company. 

The  appellant  is  the  compan}'  defrauded  ;  the  Phopnix  Company 
has  not  been,  at  least  not  in  this  respect.  On  what  principle^  then, 
of  law  or  justice,  can  the  policy  of  the  Phcvnix  Compan}*  be  held 
void  and  that  of  the  Hartford  held  valid  ?  In  my  jud«^ment,  the 
Phoenix  policy  was  not  forfeited  because  of  prior  insuniriee  (for 
there  was  none  in  fact),  and  the  policy  sued  on  was  forfeited  be- 
cause ol  the  prior  insurance  in  the  Phoenix  Company^  obtained  by 
the  assured,  of  which  he  i'ailed  to  notify  the  defendant  at  the  time 
he  received  their  policy,  or  within  a  reasonable  time  tbereattei. 
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n.  On  the  trial  defendant  offered  evidence  to  show  that  at  the 
time  the  insurance  was  obtained  the  property  insured  was  covered 
by  a  chattel  mortgage,  which  was  refused.  The  evidence  was  for 
the  purpose  of  showing  that  the  condition  of  the  policy,  that  the 
assured  was  ^^the  sole  and  unconditional  owner"  of  the  property 
insured,  was  forfeited.  The  majority  opinion  holds  that  the  mort- 
gagor of  personal  property,  like  the  mortgagor  of  lands,  is  the 
"owner."  Here  I  think  the  Court  has  fallen  into  a  very  grave 
error  as  to  the  law.  Without  stopping  to  inquire  into  the  rights 
of  morgagors  at  common  law,  it  is  sufficient  to  show  that  by  our 
statute,  "  in  the  absence  of  stipulations  to  the  contrary,"  the  mort- 
gagor of  real  property  retains  the  legal  title  and  right  of  possession 
thereof;  but  in  the  case  of  personal  property,  '^the  mortgagee  holds 
that  title  and  right  "  Here  the  statute  confers  the  title  and  the 
right  of  possession  on  the  mortgagee  of  chattels,  the  mortgagor 
having  a  naked  equity  of  redemption,  a  mere  right  to  defeat  the 
title  of  the  mortgagee  by  a  performance  of  the  condition  of  the 
mortgage,  and  on  a  failure  to  comply  with  those  conditions  the 
mortgagee  becomes  the  absolute  owner.  Bean  vs.  Barney  &  Scott, 
10  Iowa,  498.  The  mortgagor  of  personal  property  is  so  far  from 
having  any  ownership  in  the  goods  covered  by  the  mortgage  that 
he  has  no  interest  therein  which  can  be  levied  upon  and  sold  under 
execution,  unless  by  tlte  terms  of  the  mortgage  he  is  entitled  to  and 
in  fact  retains  the  possession.  Campbell  vs,  Leonard,  11  Iowa,  489  ; 
Ilindskopf  Bros,  k  Co.  ?*5.  L^man,  IG  Iowa,  260.  In  what  sense, 
then,  can  it  be  said  that  the  mortgagor  of  personal  property  is 
"  considered  the  owner  ?"  None  whatever.  Much  less  can  it  be 
maintained  that  he  is  the  "sole  and  unconditional  owner."  In 
my  jiKii^nient  the  evidence  was  material,  and  should  have  been 
admitted.  I  have  thus  very  briefly  stated  the  principal  grounds  of 
my  dissent,  upon  either  of  which  I  hold  the  judgment  should  have 
been  reversed. 
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for  $150,  the  amount  insured  by  the  plaintiff  in  error.  For  this 
amount  with  interest  she  recovered  judgment.  To  reverse  this 
judgment  the  plaintiff  in  error  brings  the  case  to  this  court,  al- 
leging numerous  errors  in  pleading,  in  the  admission  and  rejection 
of  testimony  and  in  the  instructions  given  and  refused  by  the 
court.  Such  of  these  alleged  errors  as  are  deemed  of  importance 
will  be  noticed  in  the  opinion.  It  is  claimed  that  as  the  petition 
did  not  state  that  the  insurance  company  had  taken  the  necessary 
steps  to  authorize  it  to  do  business  in  this  State  as  required  by  Sta- 
tute Laws  1863,  page  60,  therefore  it  was  defective  and  no  testi- 
mony should  have  been  admitted  under  it.  Such  an  averment  was 
not  only  unnecessary,  but  in  such  an  action  as  this,  the  insurance 
company  could  not  set  up  such  a  state  of  facts  as  a  defense. 

A  foreign  insurance  company  doing  business  in  this  State,  when 
sought  to  be  made  liable  for  contracts  made,  is  estopped  from 
saying  that  they  are  doing  business  contrary  to  law,  and  what  the 
company  could  not  set  up  as  a  defense  as  to  that  matter,  the  plain- 
tiff need  not  aver. 

As  a  further  objection  to  the  petition,  it  is  urged  that  the  ad- 
ministratrix could  not  recover  without  an  averment  that  the  house 
was  personal  property.  The  policy  stipulated  to  make  good  to 
*'  the  assured,  his  executors,  administrators  and  assigns,  all  such 
immediate  loss  or  damage,  etc.,"  and  the  administratrix  is  the  pro- 
per party  to  sue  in  such  a  case.  Angell  on  Ins.,  Sec.  389;  2  Phil, 
on  Ins.,  Sec.  1976. 

There  was  testimony  tending  to  show  that  John  Curran  owned 
the  property  insured  which  he  had  built  on  leased  property.  It  is 
true  that  Mrs.  Curran  speaks  of  it  as  though  she  had  control  of 
it,  that  she  paid  the  insurance  premium,  that  she  occupied  it  with 
her  family  j  yet,  this  is  to  be  taken  in  connection  with  the  other 
testimony,  and  we  think  the  jury  very  properly  found  it  to  have 
been  the  property  of  John  Curran  when  insured. 

The  policy  sued  on  stipulated  that  the  assured  should  forthwith 
give  notice  of  loss  to  the  company  through  the  general  agent  in  New 
York.  There  is  no  direct  positive  proof  of  such  notice,  and  therefore 
it  is  claimed  theru  could  be  no  recovery,  but  the  testimony  showed 
that  the  local  agent  in  Leavenworth  gave  written  notice  within 
fort^^-eight  hours  of  the  loss  to  the  general  agent  in  New  York,  and 
that  Mrs.  Curran  was  at  the  local  agent's  office  immediately  after  the 
fire,  and  one  cannot  read  the  case  without  a  full  conviction  that  she 
was  in  earnest  in  her  efforts  to  get  the  insurance  money.  The  jury 
were  instructed  on  this  point  that  the  plaintiff'  could  not  recovei 
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unless  she  gave  the  DOtice  as  soon  as  ^he  could  with  reasonable  effort 
do  so^  but  that  the  notice  was  sufficient,  if  the  local  agent  of  the  com- 
pany, acting  upon  information  of  the  loss^  given  by  plaintifi  imme- 
diately after  the  fire,  communicated  intelligence  of  the  fire  and  loss  of 
property  to  the  defendant,  through  its  general  agent  in  New  York. 
We  think  this  was  a  fair  presentation  of  the  law,  as  applicable  to  the 
testimony  in  this  case.  The  jury  must  have  found  that  the  notice 
was  given  by  the  local  agent  upon  information  furnished  by  the  plain- 
tiffs, and  this  is  a  reasonable  inference,  from  the  testimony,  and  a 
substantial  compliance  with  the  requirements  of  the  policy. 

It  is  insisted  that  the  preliminary  proofs  of  loss  required  by  the 
policy,  and  given  in  evidence,  are  not  such  as  the  policy  requires,  and 
the  case  seems  to  have  been  tried  on  this  hypothesis.  These  proofs 
are  very  full  and  minute,  and  but  one  objection  is  made  to  them  in 
this  court  and  that  alone  will  be  noticed. 

The  objection  is  at  most  very  technical  and  not  to  be  favored,  but 
even  that  will  be  found  upon  inspection  to  be  illusory.  In  addition 
to  the  proof  of  loss  the  policy  required  that  ^^  the  insurance  shall  also 
produce  a  certificate  under  the  hand  and  seal  of  a  magistrate.  Notary 
Public  or  Commissioner  of  deeds  (nearest  to  the  place  of  fire,  not 
concerned  in  the  loss  as  a  creditor  or  otherwise,  nor  related  to  the 
assured),  stating  that  he  has  examined  the  circumstances  attending 
the  loss,  knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  the  assured  has  without  fraud  sustained  loss  on  the 
property  insured  to  the  amount  which  such  Magistrate,  Notary  Public, 
or  Commissioner  of  deeds  shall  certify." 

The  certificate  states  that  the  magistrate,  who  makes  it  resides 
most  contiguous  to  the  p'roperty  destroyed,  that  he  is  not  concerned 
in  the  loss  or  claim  as  a  creditor  or  otherwise,  or  related  to  the 
insured  or  sufferers,  and  then  states  'Hhat  I  have  examined  the  cir- 
cumstances attending  the  loss,  fire  or  damaged  as  alleged,  and  that 
I  am  well  acquainted  with  the  character  and  circumstances  of  the 
insured^  and  do  verily  believe  that  the  estate  of  John  Curran, 
deceased,  has,  by  misfortune  and  without  fraud  or  evil  practice  on 
the  part  of  any  of  the  heirs  or  any  one  interested  in  said  estate, 
sustained  loss  and  damage  to  the  amount  of  seven  hundred  and 
sixty  dollars  and  forty  cents."  A  comparison  of  the  requirement 
of  the  policy  and  the  certificate  made  shows  a  substantial  and  as 
far  as  the  situation  of  the  parties  permitted,  almost  a  literal  com- 
pliance with  the  stipulation  of  the  policy,  and  when  the  object  of 
the  stipulation  is  considered,  the  objection 
without  a  color  of  reason. 
—13 
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Another  point  of  more  diflSculty  is  this  :  After  the  death  of  her 
husband,  and  before  the  loss  by  fire,  the  plaintiff  made  a  contract 
to  sell  the  property  to  one  Wilson.  This  contract  is  in  writing. 
It  is  so  obscure  and  uncertain  that  it  is  almost  impossible  to  give 
it  a  definite  construction.  The  court  below  avoided  the  difficulty 
by  telling  the  jury  that  "the  meaning  and  import  of  the  instru- 
ment is  not  definite  and  certain,  and,  therefore,  the  question  is  sub- 
mitted to  the  jury  to  determine  the  intention  of  the  parties." 

It  was  undoubtedly  the  duty  of  the  court  to  give  a  construction 
to  the  writing,  and  the  failure  to  do  so  was  error,  but  it  is  no 
ground  for  reversing  the  judgment,  because  it  is  clear  that  the  jury 
must  have  put  upon  it  a  correct  construction  such  as  the  court 
should  have  given  it,  or  they  could  not  have  found  for  the  plaintiff. 
Acker  vs.  Cutlery  8  Gray,  248.  The  instrument  is  not  of  itself  a 
conveyance  of  the  property,  or  a  promise  to  convey.  The  most 
that  can  be  made  out  of  it  is  that  it  is  an  informal  memorandum 
of  terms  which  the  parties  had  agreed  to  about  the  property, 
which  was  to  be  carried  into  effect  in  October  afterwards. 

In  her  examination  by  Ihe  insurance  company's  attorney  the 
plaintiff,  under  oath,  stated  that  she  had  sold  the  property  to  Wil- 
son. This  statement  was  made  soon  after  the  loss,  and  it  was  this 
statement  undoubtedly  that  mainly  induced  the  company  to  resist  the 
payment.  The  counsel  for  plaintiff  in  error  insists  that  this  state- 
ment shoul  oi)erate  as  an  estoppel  on  the  administratrix  so  as  to 
prevent  her  from  denying  the  sale  of  the  property.  It  has  not 
one  of  the  elements  of  an  estoppel.  It  went  to  the  jury  and  had 
its  proper  influence  in  forming  their  decision,  an  this  is  all  that 
can  be  justly  claimed  for  it.  In  the  course  of  the  trial  plaintiff 
announced  that  he  had  closed  his  testinion}^,  but  before  anything 
further  had  taken  place,  asked  and  obtained  leave  to  introduce 
other  testimony.     This  was  correct  practice. 

From  what  has  been  said,  it  is  apparent  that  the  court  properly 
refused  the  instructions  asked  by  the  plaintiff  in  error,  and  did  not 
err  to  the  prejudice  of  the  same  party  in  the  instructions  given. 

The  judgment  must  be  atfirmed. 

Valentine,  J.,  concurring. 

Brewer,  J.,  was  not  on  the  bench  when  this  case  was  submitted. 
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SUPREME  COURT  OP  THE  UNITED  STATES, 

DECEMBER  TERM,  1870. 


In  Error  to  the  Circuit  Court  of  the  United  States^  for  the  District  of 
Maryland. 

THE  BROOKLYN  LIFE  INS.  CO.,  PVff  in  Error, ) 

vs.  > 

HELEN  A.  M.  MILLER.*  ) 

Issues  of  fact  in  civil  cases  pending  in  the  United  States  Circuit  Court  may  be 
tried  and  determined  by  tlie  court,  without  the  intervention  of  a  jury,  whenever 
the  parties  or  their  attorneys  of  record  file  a  stipulation  In  writing  with  the 
clerk  of  the  court  waiving  a  jury. 

Such  submission  necessarily  implies  that  the  facts  shall  be  found  by  the  court, 
and  such  finding  has  the  same  eflfect  as  the  verdict  of  a  jury  in  a  case  where  no 
such  waiver  is  made. 

Where  a  jurv  is  waived  in  the  United  States  Circuit  Court  and  issues  of  fact  are 
submitted  to  the  court,  the  finding  may  be  either  general  or  special. 

"Whether  such  finding  is  general  or  special  the  rulings  of  the  court  in  the  progress 
of  the  trial.  If  excepted  to  at  the  time  and  duly  presented  by  bill  of  exceptions, 
may  be  reviewed  in  the  Supreme  Court. 

The  facts  were  tried  by  the  Circuit  Court  and  could  only  be  re-examined  under  the 
rules  of  the  common  law,  either  by  the  grunting  o'f  a  new  trial  by  the  court 
where  the  issue  was  triedjor  to  which  the  record  was  returnable,  or  by  the  award 
of  a  ttnirefaeiag  de  novo  by  an  appellate  court  for  some  error  of  law,  which  in- 
tervened in  the  proceedings. 

All  matters  of  fact  must  be  found  by  the  Circuit  Court  and  not  by  the  Supreme 
Court. 

Matters  of  fact  found  by  the  Circuit  Court  cannot  be  re-examined  in  the  Supreme 
Court.  The  review  when  the  finding  is  general  is  confined  to  the  rulings  of  the 
court,  in  the  progress  of  the  trial ;  and  when  the  finding  is  special  nothing  else 
is  open  to  review  except  the  inquiry  whether  the  facts  found  are  sufficient  to 
support  the  judgment. 

Where  the  company  executed  and  sent  a  policy  to  their  general  agents,  who  deliv- 
ered it  to  the  assured,  receiving  from  him  his  premium  notes  and  agreeing  to  call 
upon  another  person  for  the  cash  part  of  the  premium  at  some  future  time,  and 
waived  the  payment  for  several  mouths,  treating  the  policy  as  an  executed  con- 
tract, such  acts  of  the  agents  were  a  waiver  of  the  payment  on  the  part  of  the 
company. 

Where  the  policy  is  delivered  without  requiring  payment  the  presumption  is,  es- 
pecially if  it  is  a  stock  company,  that  a  credit  was  intended,  and  where  a  credit 
is  intended  the  policy  is  valid  though  the  premium  was  not  paid  at  the  time  the 
policy  was  delivered. 

Where  premium  notes  are  given  and  there  is  no  evidence  to  impeach  the  hona  Jidet 
of  the  transaction,  the  company  must  be  held  to  assume  a  reciprocal  obligation. 

Mr.  Justice  Clifford,  delivered  the  opinion  of  Court. 

Issues  of  fact  in  civil  cases  pending  in  the  circuit  courts  may  be 
tried  and  determined  by  the  court  without  the  intervention  of  a 

•Decision  rendered— 1871. 
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jury,  whenever  the  parties  or  their  attorneys  of  record  file  a  stipu- 
lation in  writing  with  the  clerk  of  the  court  waiving  a  jury. 

Such  a  submission  necessarily  implies  that  the  facts  shall  be  found 
by  the  court,  and  the  act  provides  that  the  finding  may  be  either 
general  or  special,  and  that  it  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury  in  a  case  where  no  such  waiver  is  made. 

Exceptions,  however,  may  be  made  to  the  rulings  of  the  court 
made  in  the  progress  of  the  trial,  and  if  duly  taken  at  the  time  the 
rulings  were  made  the  rulings  may  be  reviewed  here,  provided 
the  questions  are  properly  presented  by  a  bill  of  exceptions;  and 
when  the  finding  is  special  the  review  may  also  extend  to  the  de- 
termination of  the  question  whether  the  facts  found  are  sufficient 
to  support  the  judgment. — 13  Stat,  at  Large,  501. 

On  the  25th  of  June,  1868,  the  defendants  insured  the  life  of  the 
husband  of  the  plaintiff  in  the  amount  of  five  thousand  dollars  for  the 
term  of  his  natural  life,  "  with  participation  of  profits."  Part  of  the 
premium,  to  wit,  the  sum  of  two  hundred  and  fifty-four  dollars  and 
eighty-five  cents  was  required  b}^  the  rules  of  the  company  to  be  paid 
at  the  time  the  policy  was  delivered,  and  the  policy  recites  that  the 
plaintiff*  paid  that  sum  to  the  defendants  in  hand,  and  the  policy  also 
states  that  the  insured  agreed  to  pay  them  a  like  sura  on  or  before 
the  twenty-first  of  June  in  each  year  during  the  continuance  of  the 
policy,  and  that  the  defendants  in  considet  ation  of  those  sums  and 
of  the  representation  and  agreements  contained  in  the  application, 
promised  and  agreed  to  pay  the  plaintiff,  or  in  case  she  should  die 
before  her  husband,  to  pay  the  sum  insured  to  her  heirs,  executors, 
administrators,  or  assigns,  within  sixty  days  after  due  notice  and  proof 
of  the  death  of  the  person  whose  life  is  therein  insured. 

Process  was  issued  and  served  and  the  defendants  appeared  and 
pleaded  the  general  issue  that  they  never  promised  in  manner  and 
form  as  alleged  in  the  declaration,  and  the  issue  tendered  was  joined 
by  the  plaintiff".  Errors  in  pleading  were  waived  and  the  parties  filed 
a  stipulation  in  writing  that  the  issues  of  fact  should  be  tried  by  the 
court  without  the  intervention  of  a  jury,  and  agreed  that  every  defence 
admissible  under  any  special  plea  should  be  admitted  under  the  gen- 
eral issue.  Evidence  was  introduced  on  both  sides,  and  the  court  ren- 
dered judgment  for  the  plaintiff*  in  the  sum  of  live  thousand  and 
thirteen  dollars  and  twenty-Gve  cents,  and  the  defendants  sued  out  a 
writ  of  error  and  removed  the  cause  into  this  court. 

Most  of  the  difficulty  arising  in  the  case  proceeds  from  the  failure 
of  the  court  to  comply  strictly  with  the  recjuirements  of  the  act  of 
Congress,  which  provides  that  issues  of  fact  in  civil  cases  may  be 
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tried  and  determlDed  by  the  court  without  the  intervention  of  a  jury. 
Where  a  jury  is  waived,  as  therein  provided,  and  the  issues  of  fact 
are  submitted  to  the  court,  the  finding  of  the  court  may  be  either  gen- 
eral or  special,  as  in  cases  where  an  issue  of  fact  is  tried  by  a  jury, 
but  where  the  finding  is  general  the  parties  are  concluded  by  the 
determination  of  the  court,  except  in  cases  where  exceptions  are 
taken  to  the  rulings  of  the  court  in  the  progress  of  the  trial.  Such 
ruling  if  duly  presented  by  a  bill  of  exceptions  may  be  reviewed  here, 
even  though  the  finding  is  general;  but  the  finding  of  the  court,  if 
general,  cannot  be  reviewed  in  this  court  by  bill  of  exceptions  or  in 
any  other  manner. 

By  the  express  words  of  the  act  the  finding  may  be  general  or 
special,  but  if  general  it  is  final  and  conclusive  between  the  parties, 
unless  the  court  which  tried  the  case  shall  grant  a  new  trial  or  the 
judgment  shall  be  reversed  in  the  appellate  court  for  some  erroneous 
ruling  made  in  the  progress  of  the  trial,  which  is  duly  presented  by  a 
bill  of  exceptions.  Whether  the  finding  is  general  or  special  the 
rulirigs  of  the  court  in  the  progress  of  the  trial,  if  excepted  to  at  the 
time  and  duly  presented  by  a  bill  of  exceptions,  may  be  reviewed  in 
this  court,  and  in  a  case  where  the  finding  is  special  the  review  may 
also  extend  to  the  determination  of  the  question  whether  the  facts 
found  are  sufficient  to  support  the  judgement. 

Application  for  the  policy  was  made  by  the  husband  of  the  plaintiff, 
since  deceased,  and  he  obtained  the  same  for  her  benefit  through  the 
general  agents  of  the  insurers.  Actual  payment  of  the  cash  pre- 
mium was  never  made  by  the  plaintiff  nor  by  her  deceased  husband. 
Nothing  of  the  kind  was  pretended  at  the  trial,  but  the  plaintiff  in- 
troduced evidence  tending  to  prove  that  the  agents  of  the  company 
delivered  the  policy  without  complying  with  that  part  of  their  instruc- 
tions ;  that  they  agreed  to  waive  that  requirement  and  to  call  upon  a 
third  person,  named  by  the  decedent,  for  the  same  whenever  they 
should  deem  it  proper  so  to  do,  and  that  the  policy  was  delivered  to 
the  applicant  and  became  operative  under  that  arrangement. 

Policies,  as  the  defendants  proved,  were  required  to  be  issued  by 
the  officers  of  the  company  and  could  not  be  legally  executed  by  the 
ordinary  agents.  All  such  agents  could  do,  in  the  outset,  was  to  pre- 
pare the  application,  have  it  duly  executed,  and  transmit  it  to  the 
home  office,  and  it  appears  that  they  did  so  in  this  case  and  that  they 
received  a  policy  in  return  duly  executed.  Whereupon  they  inclosed 
the  policy,  with  the  two  notes  for  the  credit  portion  of  the  premium, 
to  the  decedent,  who  promptly  signed  the  notes  and  inclosed  the  same 
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in  a  letter  addressed  by  mall  to  the  persons  from  whom  the  notes, 
with  the  policy,  were  received. 

In  their  letter  to  the  decedent  enclosing  the  policy  the  agents  say, 
"  the  cash  payments  we  will  get  of  Scott  when  the  proper  time 
arrives."  They  subsequently  called  upon  that  person  for  the  cash 
premium,  but  he  refused  to  pay  it  as  he  had  agreed  to  do  with  the 
decedent,  and  the  agents  thereupon  gave  notice  of  his  refusal  to  the 
applicant  for  the  policy  and  requested  him  to  make  the  payment. 
He  acknowledged  the  receipt  of  their  letter  and  promised  to  procure  a 
draft  for  the  amount  and  send  it  to  them  in  a  few  days,  but  he  did  not 
send  the  draft,  and  the  agents  wrote  him  again  informing  him  that  the 
draft  had  never  come  to  hand,  and  expressing  their  fears  that  if  the 
payment  was  not  made  soon  he  would  lose  his  policy,  adding  that  the 
payment  had  been  delayed  so  long  that  he  would  have  to  add  interest 
to  the  premium,  amounting  to  one  dollar  and  thirty-four  cents.  Pay- 
ment being  still  neglected,  and  the  agents  having  learned  from  Scott 
that  the  person  insured  was  "  quite  sick,"  they  informed  him  by  letter 
that  his  policy  was  forfeited  and  enclosed  to  him  the  two  notes  given 
for  the  credit  portion  of  the  premium,  but  the  letter  did  not  "  reach 
his  home  "  till  after  his  death. 

Such  agents  were  instructed  not  to  deliver  policies  until  the  whole 
premium  was  paid,  and  were  told  that  if  they  did  the  premium 
would  stand  charged  to  them  until  the  same  was  received  by  the 
company  or  the  polic}^  was  returned  to  the  oflSce.  Evidence  to  that 
effect  was  also  given  by  one  of  the  agents  who  delivered  this  policy, 
but  he  admitted  that  it  was  their  custom  in  some  cases  not  to  call  for 
the  money  at  the  time  from  parties  with  whom  they  were  well  ac- 
quainted, and  when  asked  on  cross  examination  what  they  meant  by 
Baying,  in  their  letter  enclosing  the  policy  to  the  applicant,  that  they 
would  get  the  cash  payment  of  the  person  named  when  the  proper 
time  arrived,  he  admitted  that  they  sometimes  gave  the  receipt  before 
they  received  the  money,  and  that  they  had  confidence  in  this  case 
that  they  could  get  the  money  on  call. 

But  the  payment  of  the  cash  premium  was  not  made,  and  in  view 
of  that  fact  and  the  other  evidence  in  the  case,  the  defendants  re- 
quested the  court  to  rule  as  follows  :  (1)  That  the  evidence  showed 
that  the  agents  never  intended  to  waive  the  prepayment  of  the  cash 
premium,  and  that  the  applicant  for  the  policy  did  not  believe  that 
they  intended  to  make  any  such  waiver,  and  that  the  defendants,  if 
the  court  so  find,  are  not  liable  in  this  action.  (2)  That  if  the  court 
so  find,  and  that  the  applicant  knew  that  the  agents  had  no  authority 
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to  deliver  the  policy  without  such  payment,  tlien  there  was  no  waiver 
of  that  requirement  and  the  defendants  are  entitled  to  judgment. 
(3)  That  if  the  court  believe  from  the  evidence  that  the  authority  of 
the  agents  was  such  as  is  shown  in  their  instructions,  then  the  defend- 
ants are  not  bound  by  the  act  of  the  agents  in  delivering  the  policy 
without  such  payment,  and  the  plaintiff  cannot  recover.  (4)  That 
the  facts  given  in  evidence,  as  recited,  show  that  there  was  no  waiver 
of  that  requirement,  as  is  supposed  by  the  plaintiff.  (5)  That  the 
foots  testified  to  by  the  two  witnesses  examined  under  the  commis- 
sion, if  true,  show  that  the  agents  of  the  defendants  did  not  waive 
the  payment  of  the  cash  premium. 

Supj)ose  the  facts  proved  to  have  been  as  assumed  by  the  defend- 
ants in  their  requests,  then  it  might  well  be  conceded  that  the  judg- 
ment was  for  the  wrong  party,  but  the  issues  of  fact  were  tried  and 
determined  by  the  circuit  court,  and  the  act  of  Congress  provides 
that  the  finding  of  the  circuit  court  in  such  cases  shall  have  the  same 
effect  as  the  verdict  of  a  jury,  and  the  Constitution  provides  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules  of  the  common  law. 
2  Story  on  Const.,  Sec.  1,770. 

Facts  so  tried  could  only  be  re-examined,  under  the  rules  of  the 
common  law,  either  by  the  granting  of  a  new  trial  by  the  court  where 
the  issue  was  tried  or  to  which  the  record  was  returnable,  or  by  the 
award  of  a  venire  facias  de  novo  by  an  appellate  court  for  some  error 
of  law,  which  intervened  in  the  proceedings.  Parsons  r-^.  Bedford, 
2  Pet.,  448.     2  Story  on  Const.,  Sec.  1,770. 

Matters  of  fact  found  by  the  circuit  court  under  such  a  submission 
cannot  be  re-examined  here,  as  by  the  express  lan<j^iia<xo  of  the  act 
the  review,  when  the  finding  is  general,  is  confined  lo  the  rulings  of 
the  court  in  the  progress  of  the  trial,  and  even  when  the  finding  is 
special,  nothing  else  is  open  to  review  except  the  inquiry  whether  the 
facts  found  are  suflScient  to  support  the  judgment. 

Tested  by  these  rules,  which  are  believed  to  be  undeniable,  it  is 
dear  that  no  one  of  the  said  several  requests  presented  by  the  defend- 
ants shows  any  gi'ound  for  reversing  the  judgment,  as  every  one  of 
them  assumes  as  facts  matters  dependent  upon  the  evidence,  and 
which  are  not  embraced  in  the  findings  of  the  circuit  court.  All 
matters  of  fact  must  be  found  by  the  circuit  court  and  not  by  the 
supreme  court,  as  the  act  of  Congress  provides  that  the  issues  of  fact 
may  be  tried  and  determine  1  by  the  circuit  court  where  the  suit  is 
brought.     Rejected  by  the  circuit  court  as  the  several  requests  under 
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consideration  were,  it  is  too  plain  for  argument  that  no  one  of  the 
propositions  of  fact  therein  contained  is  found  to  be  true  by  the  cir- 
cuit court.  On  the  contrary,  the  complaint  of  the  defendants  is  that 
the  circuit  court  improperly  found  a  different  state  of  facts,  and  gave 
judgment  for  the  plaintiff.  They  contend  that  the  circuit  court  ought 
to  have  found  the  facts  to  be  as  assumed  by  them  in  their  requests, 
and  what  they  seek  to  accomplish  by  the  writ  of  error  is  to  show  that 
the  finding  of  the  circuit  court  is  erroneous  and  to  induce  this  court 
to  set  aside  that  finding,  affirm  the  propositions  of  fact  assumed  in 
their  requests,  reverse  the  judgment  of  the  circuit  court,  and  grant  a 
new  trial  or  render  judgment  in  their  favor.  Enough  has  already 
been  remarked  to  show  that  nothing  of  the  kind  can  be  done,  as  the 
act  of  Congress  requires  that  the  facts  must  be  found  by  the  circuit 
court.     Norris  vs,  Jackson,  9  Wall.,  127. 

Inferences  of  fact  must  be  drawn  by  the  circuit  court,  which,  by  the 
agreement  of  the  parties,  is  substituted  for  a  jury,  and  cannot  be 
drawn  by  this  court,  which  sits  as  a  court  of  error.  Tancred  vs, 
Christy,  11  Mee.  &  Wells.,  323. 

Conclusions  of  fact  cannot  be  found  by  this  court  when  sitting  as 
a  court  of  errors  under  tlie  act  of  Congress  authorizing  the  circuit 
courts  to  try  and  determine  issues  of  fact  in  civil  cases,  as  in  the  case 
before  the  court.  What  is  required  is  that  the  findings  of  the  circuit 
court  shall  contain  the  conclusions  of  fact,  or,  as  the  rule  is  stated  in 
a  recent  decision  of  this  court,  a  statement  of  the  ultimate  facts  or 
propositions  which  the  evidence  is  intended  to  establish,  and  not  the 
evidence  on  which  those  ultimate  facts  are  supposed  to  rest,  and  it  is 
well  settled  law  that  the  finding  must  be  sufficient  in  itself  without 
inferences  or  comparisons  or  balancing  of  testimony  or  weighing 
evidence.     Burr  vs.  Des  Moines  Co.,  1  Wall.,  102. 

Testi-nony  as  to  a  conversation  between  the  agent  of  the  defend- 
ants antl  the  person  designated  b}'  the  applicant  to  pay  the  cash 
premium  was  introduced  by  the  plaintiff,  subject  to  the  objection 
made  by  the  defendants,  but  it  is  not  necessary  to  examine  that  ob- 
jection, as  the  testimony  was  subsequently  stricken  out  at  the  defend- 
ants* request. 

Having  disposed  of  the  exceptions  to  the  rulings  of  the  court,  it 
only  remains  to  determine  whether  the  facts  found  are  sufficient  to 
support  the  judgment.  Separate  findings  are  much  to  be  preferred 
in  such  a  case  to  the  form  adopted  by  the  circuit  court,  as  the  review 
extends  to  the  inquiry  whether  the  judgment  can  be  supported  by  the 
findings.     Instead  of  that,  however,  the  circuit  court  adopted  the 
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prayer  presented  by  the  plaintiff  and  certified  in  the  record  that  ^^  the 
ooart  finds  all  the  facts  stated  in  the  above  prayer,  and  orders  jadg- 
mentto  be  entered  for  the  plaintiff"  in  the  sam  therein  specified. 

ThroaghoQt  the  trial  it  was  conceded  by  the  plaintiff  that  the 
cash  premium  was  never  paid,  but  she  insisted  that  the  require- 
ment that  it  should  be  paid  before  the  delivery  of  the  policy  was 
waived  by  the  general  agents  of  the  defendants,  and  the  prayer 
presented  by  her.  counsel  embodied  most  or  all  of  the  evidence  in- 
troduced to  prove  that  theory.  Omitting  unimportant  words  it 
was  to  the  effect  following  :  That  if  the  court  shall  find  that  the 
application  Vas  made  by  the  husband  of  the  plaintiff  through  the 
general  agents  of  the  defendants^  and  that  the  defendants  there- 
upon executed  the  policy  and  sent  it  to  their  general  agents,  and 
that  the  latter,  upon  the  receipt  of  the  policy,  forwarded  and 
delivered  the  same  by  mail  to  the  applicant,  who,  in  obedience  to 
the  directions  of  the  said  general  agents,  executed  and  remitted  to 
them  the  premium  notes  as  provided  in  the  policy,  and  that  the  per- 
son whose  life  was  insured  died  at  the  time  alleged,  whereof  the 
defendants  received  notice  prior  to  the  institution  of  the  suit,  and 
refused  to  pay  the  sum  insured  solely  upon  the  ground  that  the  policy 
was  not  in  force,  and  shall  further  find  that  said  general  agents  did 
not  demand  immediate  payment  of  the  cash  premium,  neither  at  the 
time  of  the  application  nor  at  the  time  the  policy  was  sent  to  or  re- 
ceived by  the  person  whose  life  was  insured,  but  agreed  with  him  to 
call  upon  the  person  named  in  the  evidence  for  the  same  when  to 
them  it  would  seem  proper  so  to  do,  and  that  said  general  agents 
waived  the  payment  of  said  cash  premium  for  several  months  and 
treated  the  policy  as  an  executed  contract,  then  the  plaintiff  is  en- 
titled to  judgment. 

Assume  the  facts  to  be  as  stated  in  that  prayer  and  found  by  the 
circuit  court,  the  court  here  entertains  no  doubt  that  they  are  suffi- 
cient to  support  the  judgment,  which  is  the  otily  question  raised  by 
any  special  finding.  Beyond  all  doubt  they  show  a  waiver,  and  it 
may  be  proper,  in  view  of  the  circumstances,  to  remark  that  the  evi- 
dence reported  in  the  record,  if  it  could  be  re-examined,  is  even  more 
persuasive  and  convincing  to  that  effect  than  the  statement  of  the 
plaintiff  or  the  finding  of  the  circuit  court. 

Evidence  of  the  most  convincing  character  is  reported  showing 
that  it  was  the  custom  of  the  agents  to  give  credit  in  certain  cases  to 
persons  with  whom  they  were  well  acquainted  and  knew  to  be  re- 
sponsible, and  not  to  call  for  the  money  at  the  time  the  polic}^  was 
deUvered ;  and  one  of  the  instructions  given  to  such  agents  affords 
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a  strong  presumption  that  the  custom  was  known  to  the  company,  as 
the  instruction  states  that  agents  must  not  deliver  policies  until  the 
whole  premiums  are  paid,  as  the  same  will  stand  charged  to  their  ac- 
count until  the  premiums  are  received  or  the  policies  are  returned  to 
the  office.  Such  evidence,  however,  cannot  be  re-examined,  as  this 
court  is  confined  to  the  special  finding  and  the  rulings  of  the  circuit 
court. 

Attempt  is  made  in  argument  to  show  that  general  agents  have  no 
power  to  waive  such  a  requirement  or  to  deliver  the  policy  to  the  in- 
sured without  first  exacting  the  payment  of  the  cash  premium,  but 
the  court  here,  in  view  of  the  circumstances  of  this  case,  is  entirely 
of  a  different  opinion.    Boehen  vs,  Ins.  Co.,  35  N.  Y.,  131. 

Where  the  policy  is  delivered  without  requiring  payment  the  pre- 
sumption is,  especially  if  it  is  a  stock  company,  that  a  credit  was  in- 
tended, and  the  rule  is  well  settled  where  a  credit  is  intended  that 
the  policy  is  valid  though  the  premium  was  not  paid  at  the  time  the 
polic}^  was  delivered,  as  where  credit  is  given  by  the  general  agent 
and  the  amount  is  charged  to  him  by  the  company  the  transaction  is 
equivalent  to  payment.  Goit  vs.  Ins.  Co.,  25  Barb.,  189.  Sheldon 
vs,  Atlantic  F.  &  M.  Ins.  Co.,  26  N.  Y.,  460.  Wood  vs,  Ins.  Co., 
32N.  Y.,  619.  Brandon  r5.  Ins.  Co.,  42  Me.,  262.  Trustees  vs. 
Ins.  Co.,  18  Barb.,  69.     Same  case,  19  N.  Y.,  305. 

Premium  notes  were  given  in  this  case,  and  it  must  be  held,  under 
such  circumstances,  that  the  insurance  company  assumes  a  reciprocal 
obligation  whore  there  is  no  evidence  to  impeach  the  bona  fides  of  the 
transaction.  Whitaker  vs.  Ins.  Co.,  29  Barb.,  319.  Post  vs.  MinvL 
Ins.  Co.,  43  Barb.,  3;')1.  Com.  M.  Ins.  Co.  vs.  Union  M.  Ins.  Co., 
19  How.,  323. 

Conditions,  it  is  sometimes  said,  cannot  be  waived  even  by  a  gen- 
eneral  agent,  but  the  decisive  answer  to  that  suggestion  in  this  case 
is  that  the  polic}- ,  when  properly  construed,  does  not  contain  any  ab- 
solute condition  that  it  shall  not  attach  or  be  operative  unless  the 
cash  premium  is  first  paid  by  the  insured,  and  in  the  absence  of  any 
such  positive  condition  in  the  policy  it  is  not  necessar}^  to  enter  upon 
a  discussion  of  that  topic. 

Judgment  affirmed. 
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SUPREME  COURT  OF  MICHIGAN. 


SECURITY  INS.  CO.,  of  New  York,  PVff  in  Error, ) 

vs.  > 

HARRISON  S.  FAY,  Deft  in  Error.*  ) 

The  a^ent  of  the  company,  immediately  after  the  fire,  without  waiting  for  formal 
notice  from  the  insured,  tailed  for  the  books  and  papers  for  the  purpose  of  mak- 
ing an  inventory  and  ascertaining  the  amount  of  goods  destroyed  and  made  such 
an  examination,  the  insured  giving  him  the  papers  and  doing  all  the  a^ent  re- 
quired.   Such  acts  of  the  agent  constituted  a  waiver  of  preliminary  notice. 

There  was  no  reference  in  the  policy  to  any  adjusting  agent,  and  the  presence 
of  a  regular  adjusting  agent  was  not  essential  to  make  the  waiver  binding. 

Where  the  policy  required  consent  to  other  insurance  to  be  indorsed  thereon,  with- 
out providing  by  whom  the  indorsement  was  to  be  made,  the  general  agent  by 
whom  the  policy  was  to  be  countersigned  was  the  proper  person  to  make  the  in- 
dorsement, and  absence  of  the  indorsement  of  such  agent  must  be  accounted  for 
to  sustain  the  policy. 

In  order  to  bind  companies  for  the  unauthorized  acts  of  agents  tliero  must  be  some- 
thing in  the  course  of  business  which  the  party  dealin«^  with  them  has  fairly  a 
right  to  rely  on,  and  there  must  have  been  an  honest  reliance  in  fact. 

Dealings  with  such  agents  must  be  governed  by  the  same  rules  that  are  applied 
toother  persons. 

Estoppel  can  never  arise  by  implication  alone  except  from  some  conduct  which  in- 
duces action  in  reliance  upon  it  to  an  extent  that  renders  it  fraud  to  recede!  from 
what  the  party  has  been  induced  to  expect. 

Campbell,  Ch.  J. 

Judgment  was  rendered  against  plaintiffs  in  error  on  a  policy  of 
insurance.  The  defense,  among  other  things,  rested  on  a  forfeiture 
of  the  policy  by  failure  to  have  certain  additional  insurance  con- 
sented to  by  endorsement  on  the  policy,  and  on  a  failure  to  furnish 
the  proofs  required  by  the  terms  of  the  policy. 

In  regard  to  the  latter  question,  the  provisions  in  the  policy  do  not 
provide  for  any  forfeiture  on  account  of  the  failure  of  the  insured 
to  furnish  the  proofs  in  the  formal  manner  required,  but  merely 
provide  that  the  claim  shall  not  be  payable  until  three  several  steps 
are  taken.  There  was  evidence,  (though  conflicting,)  from  which 
the  jury  could  have  found  that  Betts,  the  agent  of  the  company, 
very  soon  after  the  fire,  set  about  examining  Fay's  books  with  him 
and  making  an  inventory,  and  on  the  arrival  of  the  agent  of  another 
company,  the  books  were  taken  off  by  the  agents  to  Betts*  house 
and  that  they  returned  the  books  to  Fay  after  examining  them; 
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and  that  the  goods  saved  were  removed  to  another  place  by  the 
advice  of  the  agents.  Betts  gave  a  different  account  in  some 
important  particulars,  but  the  court,  upon  request  of  Fay's  coun- 
sel, charged  the  jury,  that  if  Betts,  immediately  after  the  fire 
occurred,  without  waiting  for  a  formal  preliminary  notice  from  the 
plaintiff,  called  for  the  books  and  papers  of  the  plaintiff,  for  the 
purpose  of  making  an  inventory  and  ascertaining  the  amount  of 
goods  destroyed,  which  request  was  complied  with  by  the  plaintiff, 
and  the  examination  was  had  of  such  books  and  papers  by  said 
agent,  and  all  that  the  agent  required  was  done  by  the  plaintiff, 
such  fact  would  constitute  evidence  from  which  the  jury  may  pre- 
sume a  waiver  of  the  formal  proofs,  and  the  presence  of  a  regular 
adjusting  agent  was  not  essential  to  make  the  waiver  binding. 

There  was  no  reference  in  the  policy  to  any  separate  adjusting 
agent,  and  nothing  requiring  the  proofs  to  be  furnished  to  such  a 
person.  We  think  the  formalities  being  mostly  mere  matters  of 
routine,  beyond  the  ascortiiinmont  of  the  facts  relating  to  the  cir- 
cumstances of  the  fire  and  amount  of  the  loss,  might  be  waived, 
and  that  the  case  was  fairly  left  to  the  jury  on  that  point.  If  they 
believed  a  part  of  the  evidence,  the  course  taken,  inasmuch  as  it 
would  to  some  extent  have  prevented  the  insured  from  making  his 
formal  proofs  as  soon  as  they  might  have  been  furnished  otherwise, 
might  readily  have  been  supposed  to  be  a  waiver  without  proof  to 
the  contrary;  and  in  the  conflict  of  testimony  the  facts  were  with 
the  jur3^ 

Upon  the  main  point  of  defense  the  questions  involve  some  com- 
plexity. The  insurance  was  for  83,000.  The  policy  contained, 
amonijj  other  clauses  of  forfeiture,  one  which  declared  that  "If, 
without  written  consent  hereon,  there  is  any  prior  or  subsequent 
insurance — this  policy  shall  be  void."  This  policy  was  dated  Sep- 
tember 17,  1866,  and  renewed  September  17,  1867.  Up  to  this 
latter  date  there  had  been  no  additional  insurance.  Both  policy 
and  renewal  contained  clauses  declaring  them  invalid  unless  coun- 
tersigned by  the  general  agent  at  Chicago.  The  local  agent's 
name  did  not  appear  on  either  of  them.  The  policy  did  not  declare 
who  was  to  sign  the  consent. 

On  the  22d  of  October,  1867,  Fay  obtained  a  policy  for  $2,000 
from  the  agent  of  a  Detroit  company.  No  consent  was  obtained 
in  advance,  and  no  notice  given  of  it  until  December  7th,  1867, 
when  one  A.  G.  Martin,  an  agent  of  the  plaintiffs  in  error,  residing 
in  another  place,  wrote  upon  the  policy  these  words :  "  Other  insu- 
rance, to  the  amount  of  $4,000,  is  hereby  permitted.     December  7, 
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1867."  This  memorandam  was  not  signed  by  any  one.  Martin 
swore  he  omitted  the  signature  by  mistake.  There  is  conflicting 
evidence  as  to  whether  Betts  was  informed  of  this  additional  in- 
surance or  consent  before  the  fire.  Fay's  evidence  was  that  he 
informed  Betts  a  day  or  two  after  the  indorsement,  and  that  Betts 
found  fault  with  it,  and  said  he  would  like  to  do  his  own  indorsing, 
and  Fay  said  Martin  told  him  Betts  had  no  right  to  do  it.  There 
is  no  further  evidence  on  the  subject  of  consent;  but  considerable 
on  the  question  of  agency  and  the  power  of  Martin  in  the  premises. 

The  questions  presented  on  this  part  of  the  case  relate  largely 
to  the  effect  of  a  supposed  waiver  of  the  requisite  written  consent, 
as  well  as  to  the  presumable  powers  of  agents  to  act  in  such  mutters. 
They  can  best  be  considered  together. 

The  first  thing  to  be  considered  is  the  proper  construction  of  the 
condition  in  the  policy,  and  the  nature  of  the  consent  required  by 
its  terms,  and  then  we  may  properly  determine  how,  if  at  all,  a 
strict  compliance  could  be  dispensed  with. 

The  clause  does  not  refer  only  to  future  additional  insurances. 
It  applies  equally  to  prior  insurances.  Had  there  been  any  such, 
a  consent  to  them  was  required  to  be  written  upon  the  policy;  and 
in  that  case  it  would  have  formed  a  part  of  it.  The  policy  was  not 
to  be  valid  unless  countersigned  by  the  general  agent  at  Chicago. 
Upon  every  sound  rule  of  construction  the  consent  should  have 
been  signed  by  him  also,  and  upon  the  face  of  the  papers  the  ab- 
sence of  such  signature  would  have  required  satisfactory  evidence 
of  some  state  of  facts  dispensing  with  it,  in  order  to  uphold  the 
policy:  The  certificate  of  renewal  contains  the  same  guarding 
clause.  The  unsigned  consent  cannot  be  sustained  in  the  absence 
of  the  **eneral  agent's  signature  without  distinct  proof  that  it  was 
made  by  some  one  who  was  in  fact  or  by  their  conduct  fairly  sup- 
posed to  be  authorized  to  bind  the  company  in  that  way,  or  so 
recognized  and  acted  upon  afterwards  as  to  bind  them  by  some 
sort  of  estoppel.  No  court  can  have  judicial  knowledge  of  the 
powers  of  all  insurance  agents,  and  in  order  to  bind  companies  for 
the  unauthorized  acts  of  agents,  there  must  be  something  in  the 
course  of  business  which  the  party  dealing  with  them  has  fairly  a 
right  to  rely  on,  and  there  must  have  been  an  honest  reliance  in 
fact.  In  other  words,  dealings  with  them  must  be  governed  by 
the  same  rules  applied  to  other  i)er8onR. 

The  condition  referred  to  contemplates  that  the  consent  to  future 
insurance  shall  be  given  in  advance,  for  the  policy  becomes  void 
if  there  is  any  subsequent  insurance  without  consent.     When  the 
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policy  was  taken  out  in  October  in  the  Detroit  company,  this  policy 
at  once  became  void,  according  to  our  decision  in  Western  Massa- 
chusetts Ins,  Co.  vs.  Roher,  10  Mich.^  R.  279.  The  subsequent 
written  consent  was  not  on  its  face  a  consent  to  a  past  insurance, 
but  its  words  import  rather  a  future  insurance.  If  made  by  a  per- 
son having  authority  to  waive  a  forfeiture,  it  would  have  no  such 
force,  unless  made  with  knowledge  of  the  previous  insurance,  and 
with  a  design  to  include  it  in  the  permission ;  and  if  sought  to  be 
made  valid  by  any  subsequent  waiver  or  estoppel,  that  also  must 
have  been  done  with  full  knowledge  of  all  the  facts.  It  is  not  to 
be  taken  for  granted  that  an  expired  policy  would  be  revived  in 
all  cases  where  an  existing  one  might  be  modified  or  allowed  to  be 
affected  by  new  insurance  elsewhere. 

There  is  some  evidence  that  Martin  knew  of  the  October  insur- 
ance when  he  signed  the  consent.  There  is  no  evidence  tending 
to  show  that  Betts  was  informed  of  that  insurance  having  been 
obtained  before  the  written  consent.  And  there  is  no  evidence 
that  any  agent  except  local  agents  could  give  assent  to  such  addi- 
tional insurance.  Neither  is  there  any  evidence  that  any  agent 
had  distinct  authority  to  renew  a  forfeited  policy,  unless  included 
in  the  power  to  allow  further  insurance.  If  it  appeared  that  Fay 
had  had  dealings  with  Martin,  as  agent  for  this  company  in  Burr 
Oak,  which  the  company  had  acted  on  and  ratified,  or  that  they 
had  held  him  out  to  the  public  as  authorized  to  act  there,  and  Fay 
had  been  induced  thereby  to  rely  upon  his  powers,  his  action  to 
such  an  extent  might  stand  on  a  diiferent  footing.  But  in  the 
absence  of  such  facts  Fay  dealt  with  him  at  his  peril,  and  was 
bound  to  learn  what  authority  he  really  possesi^ed.  And  the 
defendants  in  error  rely  much  upon  the  subsequent  action  of  Betts, 
who,  as  representing  the  company  in  Burr  Oak,  and  being  the  per- 
son through  whom  Fay  had  dealt  with  them,  might  be  authorized 
to  bind  them,  except  in  matters  where,  by  the  policy  itself  or  by 
other  notice,  his  authority  was  made  known  to  have  been  limited. 

Assuming,  then,  as  we  must,  that  upon  the  case  as  it  appeared 
on  the  trial  there  was  no  valid  consent  until  Betts  may  have  so 
acted  as  to  confer  it,  the  question  next  arises  whether  there  can  be 
a  waiver  of  the  condition  requiring  written  consent,  and  if  so, 
whether  there  was  any  evidence  which  would  authorize  the  case  to 
go  to  the  jury  on  that  point. 

We  have  held  heretofore  that  a  party  dealing  with  an  agent, 
through  whom  he  applies  for  and  obtains  a  policy,  has  a  right  to 
presume  that  such  material  facts  as  are  made  known  to  him  are 
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known  to  hie  principals.  We  have  also  held  that  when,  with 
a  knowledge  of  such  facts,  the  insurers  accept  premiums  and  keep 
them,  and  issue  policies,  they  cannot  insist  upon  conditions  which 
it  would  be  dishonest  to  enforce  after  such  action.  Niagara  Fire 
Ins.  Co.  vs.  DeGraff,  12  Mich.  R.,  124 )  Peoria  M.  and  F.  Ins.  Co. 
vs.  Hall,  12  Mich.  E.,  202;  Peoria  Ins.  Co.  vs.  Perkins,  16  Mich. 
R,  380;  ^tna  Live  Stock  and  Fire  Ins.  Co.  vs.  Olmstead,  21  Miolu 
R,  246;  N.  A.  Fire  Ins.  Co.  vs.  Throop,  22  Mich.  R 

We  have  also  held  that  nothing  is  a  waiver  of  the  rights  of 
an  insurer  that  would  not,  under  the  same  circumstances,  be 
enforced  against  others;  and  that  it  was  no  waiver  of  a  forfeiture 
occurring  after  the  date  of  a  policy,  to  collect  a  premium  note 
actually  earned.  Williams  vs.  Albany  City  Insurance  Company, 
19  Mich.  R,  450. 

The  waiver  that  is  spoken  of  in  these  cases  is  another  term  for 
an  estoppel.  It  can  never  arise  by  implication  alone,  except  from 
some  conduct  which  induces  action  in  reliance  upon  it  to  an  extent 
that  renders  it  a  fraud  to  recede  from  what  the  party  has  been 
induced  to  expect.  It  is  only  enforced  to  prevent  fraud.  There 
is  nothing  in  this  case  which  tends  to  establish  any  such  defense. 
Betts  is  not  shown  to  have  manifested  any  disposition  to  ratify 
Martin's  action,  and  Fay  in  reply  to  his  objections,  told  him  that 
Martin  said  he  (Betts)  had  no  authority  in  the  matter.  This 
evidence  does  not  tend  to  show  that  any  one  supposed  the  written 
consent  was  to  be  waived,  and  it  does  not  show  any  willingness 
in  Betts  to  waive  it — if,  under  such  a  policy,  any  mere  verbal  con- 
sent could  so  operate.  No  assurance  was  given  to  Fay  that  any 
waiver  would  be  made,  and  he  asked  none.  lie  was  bound  to 
know  that  the  policy  was  forfeited  without  it,  unless  he  could 
show  Martin's  authority.  There  was  no  further  dealing  with  him 
of  any  sort,  and  he  did  nothing  further,  which  they  were  bound  to 
know  or  suppose  he  did  in  reliance  on  them,  or  which  they  were 
bound  to  take  notice  of.  And  he  did  not,  so  far  as  appears,  oven 
inform  Betts  of  the  circumstances  and  dates  of  the  various  insur- 
ances, which  would  have  been  necessary  to  make  any  waiver 
binding  if  one  had  been  shown — as  none  has  been.  There  is  an 
entire  absence  of  any  proof  tending  to  create  an  estoppel.  All  of 
the  rulings  on  this  hypotliesis  were  therefore  open  to  objection. 

We  are  also  of  opinion,  that  under  the  issues  of  fact  arising 
under  the  evidence,  the  charge  asked  for — that  if  there  was  any 
attempt  to  defraud  the  company  by  not  complying  with  the  con- 
ditions of  the  policy  the  plaintiff  below  could  not  recover — was 
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one  the  defendants  below  had  a  right  to  ask.  The  testimony  was 
before  the  jury  for  their  action. 

These  considerations  dispose  of  the  principal  questions  in  the 
case.  We  also  think  that  under  the  inquiry  in  regard  to  the  pow- 
ers of  agents  by  custom,  or  of  particular  agents  in  fact,  to  do 
particular  acts,  the  answers  of  witnesses  negativing  them  were  not 
objectionable. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

The  other  Justices  concurred. 


SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER  TERM,  1870. 


In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  District 
of  South  Carolina, 

THE  GERMANIA  FIRE  INS.  CO.,  THE  NIAGARA 
FIRE  INS.  CO.,  THE  HANOYER  FIRE  INS.  CO. 
AND  THE  KEPUBLIC  FIEE  INS.  CO.,  "of  New 
York,  Pl'ffs  in  Error, 

vs. 
BURWELL  E.  BOYKIN.* 

A  general  exception  to  the  whole  of  the  jud^^e's  charge,  without  specifying  my 
purticuhir  part  of  the  charge  or  any  special  proposition  of  law  lound  in  it  is 
insuthcient. 

If  the  injured  was  so  insane  as  to  be  incapable  of  making  an  intelligent  statement, 
that  would  of  itself  excuse  the  conditions  of  the  policy  requiring  proof  ol  loss. 

If  the  athdavit  of  an  insane  man.  in  his  proof  of  loss,  which  is  sufficient  in  the  in- 
formation it  gives,  ot  the  time,  nature  and  amount  of  loss,  contains  more, 
which  is  the  result  of  insanity,  that  does  not  vitiate  what  is  well  and  truly 
stated. 

"Where  the  companies,  by  their  policies,  made  themselves  each  liable  separately 
and  severally  for  one-fourth  of  any  loss  that  might  occur,  and  no  more;  it  was 
error  for  th«  court  to  gi\e  judgment  aj:r:iinst  them  jointly  for  the  full  amount, 
although  by  consent  of  counsel  the  action  was  brought  against  them  jointly. 

The  Supreme  Court  must  render  such  judgment  in  this  case  as  the  Circuit  Court 
should  have  rendered  on  tlie  verdict. 

•Decision  rendered  November  27,  1871. 


Digitized  by 


Google 


1871.]     Oermania  Fire  Iris.  Co.  et  al.  vs.  BoyTcin.        209 

Hr.  Jastioe  Miller  delivered  the  opinion  of  the  Court. 

The  plaintiffs  in  error  are  four  insurance  companies,  who  had 
underwritten  a  policy  of  fire  insurance  in  favor  of  the  defendant 
in  error,  by  which  they  insured  him  against  loss  to  the  amount  of 
ten  thousand  dollars,  each  company  making  itself  separately  and 
severally  liable  for  one-fourth  of  the  loss,  if  any  occurred,  and  no 
more. 

After  loss  they  were  sued  in  one  action,  and  a  joint  judgment 
rendered  against  them  for  the  full  sum  of  ten  thousand  dollars, 
with  interest  from  the  time  the  loss  was  payable. 

In  the  course  of  the  trial  exceptions  were  taken  by  the  defendant 
in  error  to  the  introduction  of  testimony,  and  to  the  instructions 
given  and  refused  by  the  court. 

1.  The  exception  as  to  the  introduction  of  testimony  relates  to 
four  affidavits  which  are  referred  to  in  the  bill  of  exceptions  as 
exhibit  four.  There  is  no  such  exhibit  in  the  record,  nor  anything 
else  which  can  be  identified  as  either  of  these  affidavits.  We  cannot, 
therefore,  determine  whether  their  admission  damaged  the  defense 
or  not,  and  the  assignment  of  error  based  on  this  exception  must 
be  overruled. 

2.  The  assignment  which  alleges  error  in  the  charge  of  the 
judge  is  equally  unfortunate.  The  charge  is  a  very  full  and  elabo- 
rate discussion  of  the  law  and  the  facts  of  the  case,  and  no  particu- 
lar part  of  the  charge,  nor  any  special  proposition  of  law  found  in 
it,  is  excepted  to. 

We  have  repeatedly  held  that  a  general  exception  to  the  whole 
of  such  a  charge  is  insufficient 

3.  The  exception  to  the  refusal  of  the  court  to  charge  as  re- 
quested may,  with  a  little  liberality,  be  held  sufficient.  The  sub- 
stance of  it  is  this  : 

The  assured  having  applied  to  the  agent  of  the  insurers  to  make 
out  proof  of  loss,  an  affidavit  was  made  by  him,  in  which,  after 
giving  the  particulars  of  the  loss,  he  proceeded  further  to  state 
that  he  believed  the  building  hadbeen  set  on  fire  by  an  incendiary; 
that  he  had  heard  of  repeated  threats  of  a  person  whom  he  named 
that  he  would  burn  the  premises,  and  that  it  was  in  consequence  of 
these  threats  that  he  had  procured  the  insurance  which  he  was 
then  seeking  to  recover. 

When  this  affidavit  was  laid  before  the  insurance  companies  they 
refused  to  pay,  and  notified  the  insured  that  they  considered  the 
policy  void.  Testimony  was  given  to  show  that  at  the  time  Boy- 
14— 
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kin  made  this  affidavit  be  was  insane,  and,  also,  that  it  was  pro- 
oared  from  him  by  fraud. 

Based  on  these  facts,  defendants  at  the  trial  asked  six  instractions, 
the  substance  of  which  is  condensed  in  the  proposition  that  they  had 
a  right  to  proof  of  loss  by  an  intelligent  being,  and  if  plaintiff  was 
insane  no  such  proof  had  been  given,  and  if  he  were  sane  then  his 
affidavit  showed  such  fraud  as  should  defeat  recovery. 

The  last  of  these  propositions  is  not  denied,  but  was  not  asked 
as  an  independent  instruction.  But  the  first  is  too  repugnant  to 
justice  and  humanity  to  merit  serious  consideration. 

There  are  two  obvious  answers  to  it.  First,  the  affidavit,  whether 
of  an  insane  man  or  not,  is  sufficient  in  the  information  which  it 
conveys  of  the  time,  the  nature  and  amount  of  the  loss.  Second, 
if  he  was  so  insane  as  to  be  incapable  of  making  an  intelligent 
statement,  this  would  of  itself  excuse  that  condition  of  the  policy. 

It  is  argued  that  plaintiff,  having  averred  in  his  declaration 
that  he  did  give  them  this  information  under  oath,  he  cannot  now 
be  permitted  to  show  an  excuse  by  his  insanity  for  not  doing  it. 
But  as  already  seen  his  affidavit  does  literally  prove  the  allegation, 
and  if  it  contains  something  more  which  was  the  result  of  insanity, 
hat  does  not  vitiate   what  is  well  and  truly  stated  in  the  affidavit. 

We  are  of  opinion  that  all  these  prayers  for  instruction  were 
properly  rejected. 

The  remaining  assignment  of  error  is  that  the  action  was  sus- 
tained and  judgment  given  against  all  the  defendant  companies 
jointly. 

We  need  not  stop  to  inquire  whether  the  action  in  this  form 
should  have  been  sustained  if  objection  had  been  made  at  the 
proper  stage  of  the  suit,  for  by  an  express  written  agreement 
found  in  the  record,  defendants,  by  their  counsel,  consented  that 
th    action  eihould  bo  brought  jointly  instead  of  severally. 

As  their  liability  depended  on  the  same  evidence  and  was  founded 
on  the  same  policy,  and  as  their  defense  rested  on  the  same  issues 
to  bo  supported  by  the  sumo  testimony,  it  was  manifestly  for  their 
interest  to  have  but  one  trial,  and  no  reason  is  apparent  to  us  why 
this  could  not  be  done  by  consent. 

But  the  terms  of  this  consent  did  not  authorize  the  court  to 
render  a  joint  judgment,  by  which  each  company  would  be  bound 
for  the  whole  loss.  This  was  not  their  contract,  and  it  may  be 
doubted  if  their  counsel  could  have  bound  them  by  such  an  agree- 
ment if  they  had  intended  it. 
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The  jadgment  of  the  courts  therefore,  which  is  against  the  de- 
fendants jointly  and  not  severally  for  the  fbll  amount  of  the  policy, 
with  interest,  is  erroneous,  and  must  be  reversed.  But  this  error 
does  not  extend  to  the  verdict.  The  amended  declaration  sets  forth 
very  distinctly  the  promises  of  the  defendants  as  several  and  not 
joint,  and  the  verdict  of  the  juiy  is,  "that  the  said  defendants  did 
promise  and  assume,  as  the  said  plaintiff  hath  alleged,  and  they 
assess  the  damages  of  the  said  plaintiff  at  ten  thousand  dollars,  with 
intereat  from  the  20th  of  March,  1867." 

The  verdict  of  the  jury  therefore,  finds  the  amount  of  plaintiff's^ 
damages  or  loss,  and  that  each  of  the  defendants  had  promised  and 
assumed  to  pay  one-fourth  thereof,  which  is  manifestly  a  good  ver- 
dict, responsive  to  the  issues  and  to  the  contract  of  the  defendants. 

The  circuit  court  ought  to  have  rendered  a  judgment  that  plaintiff 
recover  of  each  of  said  defendants,  severally,  a  8um  which  would 
have  been  the  one-fourth  part  of  the  810,000,  and  interest  from  the^ 
time  mentioned  in  the  verdict,  and  a  joint  judgment  against  all  the 
defendants  for  costs. 

While  we  are  bound,  therefore,  to  reverse  the  judgment  of  that 
court  the  foregoing  statement  indicates  very  clearly  the  judgment 
which  this  court  must  render  under  the  twenty-fourth  Bcction  of 
the  judiciary  act.  That  section  enacts  that  where  a  judgment  or 
decree  shall  be  reversed  in  a  circuit  court,  such  court  shall  proceed 
to  render  such  judgment  or  pass  such  decree  as  the  district  court 
should  have  rendered  or  passed ;  and  the  supreme  court  shall  do 
the  same  in  reversals  therein,  except  when  the  reversal  is  in  favor 
of  the  plaintiff  or  petitioner  in  the  original  suit,  and  the  damages 
to  be  assessed,  or  matter  to  be  decreed,  are  uncertain ;  in  which 
case  they  shall  remand  the  cause  for  final  decision. 

As  the  case  before  us  does  not  come  within  the  exception  above 
mentioned,  it  is  our  duty  to  render  the  judgment  which  we  have 
shown  that  the  circuit  court  should  have  rendered. 

The  process,  the  pleadings,  the  trial,  and  the  verdict  are  without 
error,  and  it  surely  cannot  bo  necessary  to  sot  aside  this  verdict 
and  award  a  new  trial  because  the  judgment  which  was  rendered 
on  that  verdict  was  erroneous. 

And  this  was  also  the  rule  by  which  courts  of  error  were  gov- 
erned at  the  common  law.  Indeed,  it  was  for  a  long  time  denied 
that  a  court  of  error  could  award  a  venire  f arias  de  novo. 

In  the  case  of  Phillips  vs.  Bury^  reported  at  great  length  in 
Skinner,  447,  which  was  an  action  in  the  kinir's  l)ench  and  writ  of 
error  to  the  peers,  who  reversed  the  judgment  below,  the  case  was 
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carried  back  and  forward  several  times  between  the  peers  and  the 
king's  bench  on  the  question  of  which  eoart  shoald  render  the 
judgment  on  the  verdict,  and  it  was  finally  settled  that  the  house 
of  lords  should  give  the  judgment  which  the  king's  bench  ought  to 
have  given,  Eyre,  C.  J.,  saying  that  where  judgment  is  upon  a  ver- 
dict, if  they  reverse  a  judgment,  they  ought  to  give  the  same  judg- 
ment that  ought  to  have  been  given  at  first,  and  that  judgment 
ought  to  be  sent  to  the  court  below.  So  in  Slocumb^s  Case,  Cro. 
Car.  462,  on  a  general  verdict  where  judgment  was  reversed  in  the 
king's  bench,  it  was,  in  the  language  of  the  reporter,  "  agreed  by 
all  the  court,  if  the  declaration  and  verdict  be  good,  then  judgment 
ought  to  be  given  for  plaintiff,  whereof  Jones  at  first  doubted,  but 
at  last  agreed  thereto,  for  we  are  to  give  such  judgment  as  they 
ought  to  have  given  there." 

In  1  Salkeld,  401,  it  is  said  :  '*  If  judgment  be  below  for  plaintiff, 
and  error  is  brought  and  that  judgment  reversed,  yet  if  the  record  will 
warrant  it  the  court  ought  to  give  a  new  judgment  for  the  plaintiff," 
which  is  preciael}^  the  case  before  us.  See  also  Butcher  vs.  Porter,  1 
Shower,  400.  And  in  Meller  vs,  Moore^  1  Bosanquet  &  Puller,  on 
the  authority  of  these  and  other  cases,  the  Court  of  Exchequer  Cham- 
ber held  that  when  a  judgment  is  reversed  on  demurrer  in  favor  of 
plaintiff,  the  case  is  sent  down  and  a  writ  of  inquiry  goes,  but  when 
it  is  upon  a  verdict  they  should  give  the  same  judgment  that  ought 
to  have  been  given  at  first,  and  that  judgment  ought  to  be  sent  below. 

In  Gildart  vs.  Gladstone,  12  East.,  6G8,  on  a  case  from  the  com- 
mon pleas  having  been  reversed  on  a  special  verdict,  Lord  Ellen  bor- 
ough said :  The  court  are  bound,  ex-officio^  to  give  a  perfect  judg- 
ment upon  the  record  before  them. 

The  provisions  of  our  statute  of  1789,  already  cited,  show  that  the 
lawyers  who  framed  it  were  familiar  with  the  doubts  which  seemed  at 
that  time  to  beset  the  courts  in  England  as  to  the  precise  judgment 
to  be  rendered  in  a  court  of  errors  on  reversing  a  judgment,  and  they 
in  plain  language  prescribed  the  rule  which  has  since  become  the  set- 
tled law  of  the  English  courts  on  the  same  subject. 

The  judgment  in  this  case  will  be  reversed  and  a  judgment  certified 
to  the  circuit  court  for  plaintiff  against  each  of  the  defendants  for  the 
one-fourth  of  amount  of  the  plaintiff's  damages,  including  interest, 
as  ascertained  by  the  verdict,  and  for  a  joint  judgment  against  them 
all  for  the  costs  in  that  court. 
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STATUTE  LAWS, 


KANSAS. 

An  Act  To  estcMish  an  Insurance  Department  in  tJie  State 
of  KansojS^  and  to  regulate  tJie  companies  doing  busi- 
ness therein. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Kansas  : 

Article  1. — §  1.  That  there  is  hereby  established  a  separate  and 
distinct  department,  to  be  known  as  the  Insurance  Department;  which 
shall  be  charged  with  the  execution  of  all  laws  now  in  force,  or  which 
shall  hereafter  be  passed,  in  relation  to  insurance  and  insurance  com- 
panies doing  business  in  the  State  of  Kansas. 

§  2.  There  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate  (if  in  session)  within  ten  (10)  days 
after  the  passage  of  this  act,  a  chief  officer  of  said  department,  who 
shall  be  styled  the  Superintendent  of  Insurance,  and  shall  hold  his 
office  for  the  term  of  four  years,  and  until  his  successor  is  duly  ap- 
pointed and  qualified,  from  the  third  Monday  in  February,  1871,  and 
shall  receive  for  his  services  the  sum  of  three  thousand  dollars  per 
annum ;  provided,  however,  that  the  person  first  appointed  superin- 
tendent under  this  act  shall  enter  upon  the  duties  of  his  oflice  within 
twenty  days  after  his  appointment.  The  person  so  appointed  shall 
be  an  elector  of  this  State,  and  shall,  during  his  term  of  office,  have 
no  official  connection  with  any  insurance  company,  nor  be  employed 
by  any  such  company.  If  this  appointment  is  made  after  the  adjourn- 
ment of  the  senate,  the  governor  shall  report  the  name  of  the  ap- 
pointee to  the  senate  for  confirmation  within  ten  days  after  the  com- 
mencement of  the  next  session.  In  case  of  a  vacancy  in  said  office 
by  death,  resignation,  removal,  suspension,  or  otherwise,  the  governor 
shall  fill  the  vacancy  and  report  the  name  of  such  appointee  to  the 
senate,  if  in  session,  and  if  not,  within  ten  days  after  the  commence- 
ment of  the  next  session  thereafter  ;  and  such  appointee,  by  and  with 
the  advice  and  consent  of  the  senate,  shall  hold  his  oflice  for  the  un- 
expired term,  and  until  his  successor  is  duly  appointed  and  qualified. 
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If  at  any  time  the  governor  shall  become  satisfied  that  the  superin- 
tendent is  inefficient,  incompetent,  or  derelict  in  the  discharge  of  his 
duties,  he  is  hereby  authorized  and  required  by  and  with  the  advice 
and  consent  of  the  senate,  if  it  be  in  session,  to  remove  said  superin- 
tendent from  office,  and  if  the  senate  be  not  in  session,  to  suspend 
him  from  the  discharge  of  his  duties,  temporarily  filling  the  vacancy, 
as  hereinbefore  provided,  and  reporting  the  fact  to  the  senate  at  its 
next  session  thereafter,  for  its  action  thereon. 

§  3.  Before  entering  upon  the  discharge  of  his  duties,  the  said 
superintendent  shall  take  an  oath  or  affirmation  to  support  the  con- 
stitution of  the  United  States,  and  the  constitution  of  the  State  of 
Kansas,  and  to  faithfully  and  honestly  discharge  the  duties  of  his  said 
office,  and  that  he  is  not  an  officer,  agent,  employee  or  stockholder  in 
any  insurance  company,  and  shall  also  give  bond  to  the  State  of  Kan- 
sas in  the  sum  of  twenty  thousand  doUai's,  with  not  less  than  two 
sureties,  to  be  approved  by  the  governor,  and  filed  and  recorded  with 
the  secretary  of  State,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office.  The  said  superintendent  shall  have  the  sole  and 
exclusive  charge  and  control  over  said  insurance  department,  under 
the  laws  relating  thereto,  and  all  powers,  duty  and  authority  now  con- 
ferred by  law  upon  the  auditor  of  this  State  with  respect  to  insurance 
companies,  are  hereby  transferred  to  and  conferred  upon  the  said 
superintendent. 

§  4.  Said  superintendent  shall  appoint  a  chief  clerk,  who  shall  in 
no  way  be  interested  in  any  insurance  company,  except  as  polic}^ 
holder,  whose  appointment  shall  he  evidenced  by  a  certificate  thereof, 
under  the  official  seal  of  the  superintendent,  and  who  shall  continue 
in  office  during  the  pleiisure  of  the  superintendent,  and  before  enter- 
ing upon  his  duties  he  shall  take  the  oath  of  office  hereinbefore  pre- 
scribed ^for  the  superintendent,  and  give  bond,  with  two  or  more 
sureties,  in  the  sum  of  ten  thousand  dollars,  to  the  acceptance  of  the 
superintendent,  conditioned  for  the  faithful  performance  of  his  official 
duties;  and  in  case  of  the  absence  or  inability  of  the  superintendent, 
the  said  chief  clerk  shall  act  as  his  deputy,  and  shall  possess  the  powers 
and  perform  the  duties  of  the  superintendent,  and  shall  receive  for 
his  services  the  siun  of -^1,800  per  annum.  The  superintendent  shall 
also  have  power  to  enii)loy  such  other  clerks  from  time  to  time,  as 
may  be  necessary  to  carry  on  tlie  business  of  his  ollice  with  prompt- 
ness and  aeeuraey  ;  and,  wiienever  necessary  tor  the  examination  into 
the  business  and  alhiirs  of  any  insurance  corn[)any,  may  e?n])loy  one 
or  more  skilled  tin  1  competent  persons  to  make  such  examination  and 
report  thereon.    The  su|)erintendent  shall  be  authorized  to  furnish  suit- 
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able  rooms  at  Topeka,  and  provide  them  with  the  necessary  office  fbmi- 
tare,  statioDery,  and  other  oonvenieDces  for  the  transaction  of  the 
business  of  his  office;  and  all  the  salaries;  payments^  and  expendi- 
tures for  said  insurance  department,  authorized  by  this  act,  shall  be 
paid  by  the  treasurer  of  the  state  upon  the  certificate  of  the  superin- 
tendent in  the  same  manner  as  other  like  expenses )  provided  the 
amount  so  paid  out  shall  at  no  time  exceed  that  collected  from  the 
insurance  companies  and  paid  into  the  state  treasury  as  provided 
in  this  act. 

§  5.  The  seal  of  the  superintendent  of  insurance  shall  be 
one  inch  and  three-fourths  in  diameter,  surrounded  by  the  words 
"Superintendent  of  Insurance  of  Kansas/'  with  such  device  as  the 
Governor  and  Superintendent  may  prescribe,  a  copy  of  which  shall 
be  filed  in  the  office  of  the  secretary  of  state,  and  every  certificate, 
assignment  or  authority  executed  by  said  superintendent  in  pursu- 
ance of  any  authority  conferred  by  law,  and  sealed  with  his  seal 
of  office,  shall  be  received  as  evidence,  and  may  be  recorded  in  the 
proper  recording  offices,  in  the  same  manner  and  with  like  effect  as 
a  deed  regularly  acknowledged  before  an  officer  authorized  by  law 
to  take  the  acknowledgment  of  deeds;  and  copies  of  any  paper  or 
record  in  the  office  of  said  superintendent,  certified  by  him  and 
authenticated  by  the  said  seal,  shall  in  all  cases  be  evidence  equally 
and  in  like  manner  as  the  original. 

§  6.  All  books  and  documents,  and  all  other  papers  whatever, 
in  the  office  of  the  auditor  and  secretary  of  state,  relating  to  insu- 
rance, shall,  on  demand,  be  delivered  and  transferred  to  the  super- 
intendent of  insurance,  who  shall  give  a  receipt  for  the  same,  which 
shall  be  a  full  release  from  all  responsibility  in  connection  with 
such  documents,  books,  and  papers;  and  thereafter  siioli  books, 
papers  and  documents  shall  be  and  remain  in  the  charge  and  keep 
ing  of  the  said  superintendent  in  his  said  office. 

§  7.  It  shall  be  the  duty  of  the  superintendent  of  insurance, 
whenever  he  shall  have  good  reason  to  suspect  the  correctness  of 
any  annual  statement  of  any  insurance  company  incoi])orated  in  this 
state,  or  doing  business  by  its  a2;encies  in  this  state,  or  that  the  atfairs 
of  any  compiny  making  such  statement  are  in  an  unsournl  eondition, 
to  make  or  cause  an  examination  to  be  made  into  the  affairs  of  any 
such  insurance  company' ;  and  it  siiall  be  the  duly  of  the  otlicers  or 
agents  of  any  insurance  company  doing  business  in  this  state,  to 
cause  their  books  to  be  opened  for  the  inspc^Mion  of  said  su])Grin- 
tendent  or  the  person  or  persons  so  a|)poii)teii,  and  otherwise  to 
facilitate  such  examination,  so  far  as  it  may  be  in  their  power  so 
to  do. 
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§  8.  For  that  parpose^  the  superintendent,  or  the  person  or 
person[8]  so  appointed  hy  him^  shall  have  power  to  examine,  nnder 
oath,  which  he  or  they  are  hereby  empowered  to  administer,  the 
officers  and  agents  of  any  company  relative  to  the  business  of  said 
company;  and  whenever  the  superintendent  shall  deem  it  for  the 
interest  of  the  public,  he  shall  publish  the  result  of  such  investigation 
in  some  newspaper  printed  in  Topeka,  and  of  general  circulation  in 
the  state. 

§  9.  Whenever  it  shall  appear  to  the  said  superintendent 
from  such  an  examination  that  the  assets  of  any  life  insurance 
company  are  insufficient  to  reinsure  its  outstanding  risks  as  pro- 
vided by  this  act;  or  that  the  assets  of  any  insurance  company 
other  than  life,  doing  business  in  this  state,  are  reduced  more  than 
twenty  per  cent  below  the  capital  stock  required  by  this  act,  or  by 
its  charter,  he  shall  require  the  officers  thereof  to  direct  the  stock- 
holders to  pay  in  the  amount  of  such  deficiency,  within  such  period 
as  he  may  designate  in  such  requisition,  or  in  default  thereof  he 
shall  communicate  the  fact  to  the  attorney  general,  whoso  duty  it 
shall  be  to  commence  and  prosecute  an  action  in  the  proper  court 
to  dissolve  said  insurance  company,  or  to  enjoin  the  same  from 
doing  or  transacting  business  in  this  state.  Every  such  action  shall 
be  governed  by  the  provisions  of  article  29  of  the  code  of  civil 
procedure  so  far  as  the  same  are  applicable. 

§.  10.  In  case  it  shall  appear  to  the  satisfaction  of  said  court 
that  the  assets  of  said  company  are  not  sufficient,  as  aforesaid,  or 
that  the  interests  of  the  public  so  require,  the  said  court  shall  de- 
cree a  dissolution  of  said  company  and  a  distribution  of  its  effects^ 
or  shall  enjoin  the  same  from  doing  or  transacting  an}'  business  in 
the  state  until  it  shall  comply  with  this  act,  and  be  licensed  by  the 
superintendent  of  insurance  to  resume  business.  The  court  may 
refer  the  case  to  a  referee,  to  inquire  into  and  report  upon  the 
facts  stated  therein.  After  the  superintendent  shall  have  issued 
his  requisition  as  aforesaid,  it  shall  be  unlawful  for  said  company 
to  issue  any  new  policies  of  insurance,  or  to  transact  any  new 
business,  until  the  court  shall  have  rendered  its  decision  in  the 
case,  and  until  the  superintendent  of  insurance  shall  have  issued  to 
such  company  a  license,  (if  said  company  has  not  been  dissolved,) 
which  license  shall  be  its  authority  to  resume  business. 

§  11.  Whenever  it  shall  appear  to  the  superintendent  of  insu- 
rance, from  the  report  of  the  person  appointed  by  him,  or  other 
satisfactory  evidence,  that  the  affairs  of  any  company,  partnership 
or  association,  not  organized  under  the  laws  of  this  state,  are  in  an 
unsound  condition,  he  shall  revoke  the  authority  granted  to  such 
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oompany  to  do  basiness  in  this  state,  and  oanse  a  notioe  thereof 
to  be  published  in  at  least  one  newspaper  pablished  in  the  oity  of 
Topeka ;  and  after  the  pablioation  of  such  notice,  it  shall  not  be 
lawfal  for  the  agents  of  such  company  to  procare  any  new  applica- 
tions for  insurance  or  to  issue  any  new  policies.  The  expenses  of 
any  examination  made  under  this  act  shall  be  paid  by  the  company 
examined,  if  in  the  opinion  of  the  superintendent  reasonable  cause 
existed  for  such  examination. 

§  12.  Any  transfer  of  the  stock  of  any  company  organized  under 
the  laws  of  this  state,  made  during  the  pendency  of  any  such  inves- 
tigation, shall  not  release  the  party  making  the  transfer  from  his 
liability  for  losses  which  may  have  accrued  previous  to  the  transfer. 

§  IS.  The  superintendent  shall  keep  and  preserve  in  a  perma- 
nent form  a  full  record  of  his  proceedings,  including  a  concise 
statement  of  the  condition  of  each  company  reported,  visited,  or 
examined  by  him.  The  said  superintendent  shall  annually  make  a 
report  to  the  governor  of  the  general  conduct  and  condition  of  the 
insurance  companies  doing  business  in  this  state,  with  such  sug- 
gestions as  he  deems  expedient,  including  also  the  information 
contained  in  the  statements  required  of  the  said  companies,  and 
the  result  of  the  official  valuations  of  life  policies,  to  be  arranged 
in  tabular  form,  in  two  separate  reports,  one  pertaining  to  life 
insurance  companies,  and  the  other  to  fire  and  4ill  insurance  com- 
panies other  than  life.  He  shall  also  report  the  names  and  com- 
pensation of  the  clerks  employed  by  him,  and  the  whole  amount  of 
income,  and  the  source  whence  derived,  and  of  the  expenses  in 
detail  during  the  year  ending  upon  the  thirty-first  day  of  the  pre- 
ceding December.  One  thousand  copies  of  each  of  said  reports 
shall  be  printed  and  bound  for  the  use  of  the  legislature  and  super- 
intendent on  or  before  the  first  day  of  July  in  each  year. 

§  11.  It  shall  be  the  duty  of  the  s  dd  superintendent  once  in 
three  years  to  make  or  cause  to  be  made,  net  valuations  of  all  the 
outstanding  policies,  additions  thereto,  unpaid  dividends,  and  all 
other  obligations  of  every  life  insurance  company  transacting  busi- 
ness in  this  state,  and  for  the  purpose  of  such  valuations,  and  for 
making  special  examinations  of  the  condition  of  life  insurance 
companies,  as  provided  in  the  laws  of  this  state  relating  to  life 
insurance  companies,  and  for  valuing  all  policies  of  whatever  de- 
scription, and  for  any  purpose  whatever,  the  rate  of  interest  shall 
be  four  and  one-half  per  cent,  per  annum,  and  the  rate  of  mortality 
shall  be  established  by  the  tables  known  as  the  American  experience 
tables :  Provided,  that  whenever  the  laws  of  any  other  state  or  of  the 
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United  States  shall  aathorize  a  valuation  of  life  insurance  policies 
"by  some  designated  state  ofl5cer,  according  to  the  same  standard 
as  herein  provided,  or  some  other  standard  which  will  require  a 
reserve  not  less  than  the  standard  herein  provided,  the  valuation 
made  according  to  the  said  standard  by  such  oflScer  of  the  policies 
and  other  obligations  of  any  life  insurance  company  not  organized 
under  the  laws  of  this  state  and  certified  by  said  officer,  may  be 
received  as  true  and  correct,  and  no  further  valuation  of  the  same 
shall  be  required  of  such  company  by  the  superintendent  of  insu- 
rance. The  superintendent  may,  in  his  discretion,  value  policies 
in  groups,  and  use  approximate  averages  for  portions  of  years  and 
otherwise,  but  he  shall  in  all  cases  calculate  values  b}^  net  pre- 
miums. The  superintendent  may,  in  his  discretion,  vary  the  above 
standard  of  interest  and  mortality  in  cases  of  companies  from  for- 
eign countries,  and  in  particular  cases  of  invalid  lives  or  other 
«xtra  hazards. 

§  15.  The  superintendent  shall  annually,  in  September,  furnish 
to  the  insurance  companies  doing  business  in  this  state,  two  or 
more  printed  copies  of  the  forms  of  statements  required  by  this 
act  to  be  made  b}^  them,  and  he  may  make  such  changes  from  time 
to  time,  in  the  form  of  the  same,  and  such  additions  thereto,  as  shall 
seem  to  him  best  adapted  to  elicit  from  said  companies  a  true  ex- 
hibit of  their  condition  in  respect  to  the  several  points  enumerated 
in  the  insurance  laws  of  Kansas. 

§  16.  All  securities  deposited,  pursuant  to  the  provisions  of  this 
act,  shall  be  deposited  with  the  treasurer  of  state,  who,  with  his  sure- 
ties, shall  be  responsible  for  the  safe  keeping  thereof;  and  the  said 
treasurer  shall  give  a  receipt  therefor  in  duplicate,  showing  the  kind 
and  amount  of  such  securities  so  deposited,  one  copy  of  which  shall 
be  tiled  with  the  superintendent  of  insurance ;  and  said  treasurer 
shall  only  deliver  such  securities  or  coupons  attached  thereto,  upon 
the  written  order  of  the  superintendent  of  insurance. 

§  17.  There  shnll  be  paid  to  the  superintendent  of  insurance  by 
every  insurance  company  doing  business  in  this  State,  the  following 
fees,  to-wit:  For  the  filins;  and  examination  of  the  charter  of  any  in- 
surance company,  and  issuin^^  the  certilicate  of  authority  thereupon, 
the  sum  of  fifty  dollars  ;  for  tiling  the  annual  statement  required, 
fifty  dollars  ;  for  each  license  granted  to  agents,  two  dollars  ;  lx)r 
every  copy  of  a  paper  filed  in  his  ollice,  tlie  sum  or  twenty  cents  per 
folio ;  and  for  attlxing  the  seal  of  olliee  and  certifying  any  paper, 
one  dollar.  There  shall  be  paid  also  by  every  life  insurance  company 
not  organized  under  the  laws  of  this  State,  annually,  by  way  of  corn- 
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pensation  for  the  valaation  of  its  policies  in  case  no  certified  valua- 
tion of  the  same  has  been  furnished  to  the  superintendent  of  insur- 
ance, as  provided  in  section  thirteen  of  this  act,  one  cent  on  every 
thousand  dollars  issued  by  it  on  lives ;  all  the  aforesaid  fees  shall  be 
paid  by  the  superintendent  into  the  State  treasury  for  an  insurance 
fbnd^  and  shall  be  used  for  the  purpose  of  defraying  the  expenses  of 
the  insurance  department,  and  for  no  other  purpose  whatsoever. 
Every  insurance  company  doing  business  in  this  State  shall,  in  addi- 
tion to  the  fees  required  by  this  act,  pay  into  the  State  treasury  for 
the  benefit  of  the  annual  school  fund  the  sum  of  fifty  dollars  each 
year.  Whenever  the  existing  or  future  laws  of  any  other  State  or 
government  shall  require  insurance  companies  organized  under  the 
laws  of  this  State,  applying  to  do  business  by  agencies  in  such  other 
State  or  government,  or  of  the  agents  thereof  an}'^  deposit  of  security 
in  such  State  for  the  protection  of  policy  holders  therein,  or  other- 
wise, or  any  payment  for  taxes,  fines,  penalties,  certificates  of  au- 
thority, licenses,  fees,  or  otherwise,  greater  than  the  amount  required 
for  such  purposes  from  insurance  companies  of  other  States  by  the 
then  existing  laws  of  this  State,  then,  and  in  every  case,  all  com- 
panies of  such  States  or  governments  establishing  agencies  in  this 
State,  shall  make  the  same  deposit,  for  a  like  purpose,  with  the  super- 
intendent of  insurance  of  this  State,  and  pay  to  said  superintendent, 
for  taxes,  fines,  penalties,  certificate  of  authorit}',  licenses,  fees,  or 
otherwise,  an  amount  equal  to  the  amount  of  such  charges  and  pay- 
ments imposed  by  the  laws  of  such  other  State  or  government  upon 
the  companies  of  this  State  and  the  agents  thereof.  All  insurance 
companies,  partnerships  and  associations,  organized  umler  any  foreign 
government,  engaged  in  the  transaction  of  the  business  of  insurance 
in  this  State,  as  provided  for  in  this  act,  shall  annually,  on  or  before 
the  first  day  of  March,  in  each  year  pay  to  the  superintendent  of  in- 
surance two  per  cent,  on  all  premiums  received  in  cash  or  otherwise, 
by  their  attorneys  or  agents  in  this  State,  during  the  year  ending  on 
the  preceding  thirty-first  of  December ;  which  sum  shall  be  paid,  in 
addition  to  its  other  license  fees,  into  the  State  treasury  for  the 
insurance  fund.  In  case  of -neglect  or  refusal  by  any  company  to 
pay  said  sum,  the  superintendent  of  insurance  shall  revoke  the  au- 
thoiity  or  license  granted  such  company. 

§  18.  It  shall  be  unlawful  for  any  i)erson,  coni[)any  or  corpora- 
tion in  this  State,  either  to  procure,  receive  or  forward  applications 
for  insurance  in  any  company  or  companii^s  not  organized  under  the 
laws  of  this  State,  or  in  any  manner  to  aid  in  the  transaction  of  the 
business  of  insurance  with  any  such  company,  unless  duly  authorized 
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by  such  company  and  licensed  by  the  superintendent  of  insurance, 
in  conformity  to  the  provisions  of  this  act ;  and  any  person  violating 
the  provisions  of  this  section  shall  be  liable  to  a  penalty  of  five 
hundred  dollars  for  each  offense,  to  be  collected  as  other  penalties 
under  this  act. 

§  19.  Any  insurance  company  not  organized  under  the  laws  of 
this  State,  may  appoint  one  or  more  general  agents  in  this  State,  with 
authority  to  appoint  other  agents  of  said  company  in  this  State ;  a 
certified  copy  of  such  appointment  shall  be  filed  with  the  superinten- 
dent of  insurance,  and  agents  of  such  company,  appointed  by  such 
general  agent,  shall  be  held  to  be  the  agents  of  such  company  as 
fully,  to  all  intents  and  purposes,  as  if  they  were  appointed  directly 
by  the  company.  Agents  for  any  such  company  in  this  State  may  be 
appointed  by  the  president,  vice-president,  chief  manager  or  secre- 
tary thereof,  in  writing,  with  or  without  the  seal  of  the  company ; 
and  when  so  appointed,  shall  be  held  [to  be]  (by)  the  agents  of  such 
company  as  fully  as  if  appointed  by  the  board  of  directors  or  mana- 
gers in  the  most  formal  mode. 

§  20.  When  any  company  transacting  business  of  insurance 
under  this  act,  within  the  State  of  Kansas,  shall  desire  to  discontinue 
its  business,  the  superintendent  shall,  upon  application  of  such  com- 
pany or  association,  give  notice  of  such  intention  in  a  paper  published 
and  having  general  circulation  in  the  county  in  which  said  company 
or  its  general  agency  is  located,  at  least  once  a  week  for  six  weeks, 
the  expense  of  publicatiou  to  be  paid  by  the  State  superintendent  at 
the  expense  of  such  company.  After  such  publication  said  superin- 
tendent shall  deliver  up  to  such  company  or  association  the  securities 
held  by  him  belonging  to  them,  on  being  satisfied  by  the  exhibition 
of  the  books  and  papers  of  such  company  or  association,  and  on 
examination  to  be  made  by  himself  or  some  competent  disin- 
terested person  or  persons,  to  be  appointed  by  him,  and  upon  the 
oath  of  the  president  or  principal  officer,  and  the  secretary  or 
actuary  of  the  same,  that  all  debts,  judgments  and  liabilities  of 
every  kind  are  paid  and  extinguished  that  are  due  or  that  may 
become  due  upon  any  contract  or  agreement  made  with  aay 
citizen  or  resident  of  the  United  States.  And  the  said  superin- 
tendent may  also,  from  time  to  time,  deliver  up  to  such  company 
or  association,  or  its  assigns,  any  portion  of  said  securities,  on 
being  satisfied  that  an  equal  proportion  of  the  debts  and  liabilities 
of  every  kind  that  are  due  or  may  become  due  upon  any  contract 
or  agreement  made  with  any  citizen  or  reflident  of  the  United 
States,  by  said  company  or  association,  has  been  satisfied ;  jpro- 
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vidtd^  the  amount  of  soourities  retained  by  him  shall  be  not  less 
than  twice  the  amount  of  remaining  liabilities. 

§  21.  All  the  provisions  of  this  act  relating  to  insurance  com- 
panies organized  under  the  laws  of  any  other  state  of  the  United 
States^  shall  apply  to  any  company  organized  under  the  laws  of  the 
United  States,  for  any  of  the  purposes  specified  in  this  act,  and  all 
the  provisions  of  this  act  relating  to  agents  of  companies  organized 
under  the  laws  of  any  such  state  shall  apply  to  the  agents  of  such 
companies  organized  under  the  laws  of  the  United  States  ]  and 
any  violation  of  the  provisions  of  this  act  by  any  person  or  agent 
in  the  employment  of  any  such  company,  organized  under  the  laws 
of  the  United  States,  shall  subject  the  offender  to  the  same  penal- 
ties provided  by  this  act  for  any  violation  of  its  provisions  by 
persons  acting  for  similar  companies  organized  under  the  laws  of 
other  states  of  the  United  States. 

§  22.  Every  violation  of  the  provisions  of  this  act  shall  subject 
the  party  violating  the  same  to  a  penalty  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars  for  each  violation,  which  shall  be 
sued  for  and  recovered  in  the  name  of  the  State  ol  Kansas,  by  the 
county  attorney  of  the  county  in  which  the  company  is  located,  or 
the  agent  or  agents  so  violating  shall  reside ;  and  one-half  of  such 
penalty,  when  collected,  shall  be  paid  into  the  treasury  of  said 
county,  for  the  use  of  the  county,  and  the  other  half  to  the  informer. 
In  case  of  the  non-payment  of  such  penalty,  the  party  so  offending 
shall,  moreover,  be  liable  to  prosecution  in  any  court  of  competent 
jurisdiction,  and  on  conviction  thereof,  shall  be  imprisoned  for  any 
period  not  exceeding  six  months,  in  the  discretion  of  the  court. 

§  23.  The  provisions  of  this  act  shall  apply  to  individuals  and 
partners,  and  to  all  companies  and  associations,  whether  incorpo- 
rated or  not,  now  or  hereafter  engaged  in  the  business  of  insurance. 
It  shall  be  unlawful  for  any  company,  corporation  or  association, 
whether  organized  in  this  state  or  elsewhere,  either  directly  or  indi- 
rectly, to  engage  in  the  business  of  insurance,  or  enter  into  any  con- 
tracts substantially  amounting  to  insurance,  or  in  any  manner  to 
aid  therein,  in  this  stale,  without  first  having  complied  with  all  the 
provisions  of  this  act.  And  an}'  corporation,  company  or  associa- 
tion violating  the  provisions  of  this  section,  and  any  individual, 
company,  association  or  corporation  aiding  in  any  manner,  either  as 
agent  or  otherwise,  in  such  violation,  shall  be  liable  to  a  penalty  of 
five  hundred  dollars,  to  be  collected  as  other  penalties  under  this  act. 
§  24.  All  certificates  and  licenses  granted  under  this  act  shall 
continue  in  force  until  the  last  day  of  February  next  after  their  date, 
unless  suspended  or  revoked  by  the  superintendent  of  insurance. 
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INSURANCE   OTHER  THAN  LIFE. 

Article  II.  §  25.  Hereafter  when  any  number  of  persons  shall 
associate  to  form  an  insurance  company  for  any  other  purpose  than 
life  insurance,  and  become  incorporated  in  accordance  with  the  pro- 
visions of  chapter  twenty-three,  of  the  general  statutes  of  1868,  re- 
lating to  private  corporations^  they  shall  publish  a  notice  of  such 
intention  once  in  each  week,  for  at  least  four  weeks,  in  a  public  news- 
paper in  the  county  in  which  such  insurance  company  is  proposed  to 
be  located,  before  executing  their  charter  as  in  said  act  provided,  and 
every  such  company  heretofore  or  hereafter  organized,  shall  file  with 
the  superintendent  of  insurance  a  copy  of  its  charter,  duly  certified 
by  the  secretary  of  state. 

§  26.  No  such  joint  stock  company  shall  hereafter  be  incorporated 
with  a  smaller  capital  than  one  hundred  thousand  dollars,  as  may  be 
specified  in  the  certificate  of  incorporation,  which  stock  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  except  as  herein 
provided. 

§  27.  Having  filed  a  copy  of  its  charter  as  aforesaid,  with  the 
superintendent  of  insurance,  the  persons  named  in  the  certificate  of 
incorporation,  or  a  majority  of  them,  shall  be  commissioners  to  open 
books  for  the  subscription  of  stock  in  the  company,  at  such  times  and 
places  as  they  shall  deem  convenient  and  proper,  and  shall  keep  the 
same  open  until  the  full  amount  specified  in  the  certificate  is  sub- 
scribed. 

§  28.  The  affairs  of  any  company  organized  under  the  laws  of  this 
State,  shall  be  managed  by  not  more  than  twenty-five  nor  less  than 
five  directors,  all  of  whom  shall  be  stockholders.  Within  one  month 
after  the  subscription  books  shall  have  been  filled,  a  majority  of  the 
subscribers  shall  hold  a  meeting  for  the  election  of  directors,  each 
share  entitling  the  bolder  thereof  to  one  vote,  and  the  directors  then 
elected  shall  continue  in  office  for  the  term  of  one  year,  as  the  by-laws 
of  the  company  may  direct,  and  until  others  have  been  chosen  to 
succeed  them  in  the  trust,  and  have  accepted  the  same. 

§  29.  It  shall  be  lawful  for  any  insurance  company  incorporated 
under  the  laws  of  this  State,  for  any  purpose  other  than  life  insurance, 
to  invest  its  capital  and  the  funds  accumulated  in  the  course  of  its 
business,  or  any  part  tliereof,  in  bonds  and  mortgages  on  real  estate 
worth  fifty  per  cent,  more  than  the  sum  loaned  thereon  over  and 
above  all  incumbrances,  exclusive  of  buildings,  unless  such  buildings 
are  insured  and  the  policy  transferred  to  said  company,  and  also  in 
the  stocks  of  this  State,  or  stocks  or  treasury  notes  of  the  United 
States,  and  also  in  the  stocks  and  bonds  of  any  county,  school  district 
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or  incorporated  city  in  this  State,  authorized  to  be  issued  by  the  legisla- 
tnrcy  and  to  lend  the  same,  or  any  part  thereof;  on  the  security  of  sucb 
stocks  or  bonds,  or  treasury  notes,  or  upon  bonds  and  mortgages  as 
aforesaid,  and  to  change  and  reinvest  the  same  as  occasion  may  from 
time  to  time  require ;  but  any  surplus  money  over  and  above  the  capi» 
tal  stock  of  any  such  insurance  company,  may  be  invested  in,  or 
loaned  upon,  the  pledge  of  the  public  stock  or  bonds  of  the  United 
States,  or  any  one  of  the  States,  or  the  stocks,  bonds  or  other  evi- 
dences of  indebtedness  of  any  solvent  dividend  paying  institutions 
incorporated  under  the  laws  of  this  State  or  of  the  United  States  y 
Provided  always^  that  the  current  market  value  of  such  stocks,  bonds, 
or  other  evidences  of  indebtedness  shall  be  at  all  times,  during  the 
continuance  of  such  loans,  at  least  twenty  per  cent,  more  than  the 
sura  loaned  thereon. 

§  30.  Upon  the  complying  with  the  foregoing  provisions  by  any 
such  insurance  company,  the  superintendent  of  insurance  shall  cause 
an  examination  to  be  made,  either  by  himself  or  some  disinterested 
person,  specially  appointed  by  him  for  that  purpose,  who  shall  certify 
under  oath  that  the  capital  herein  required  of  the  company  named, 
according  to  the  nature  of  the  business  proposed  to  be  transacted  by 
such  company,  has  been  paid  in  and  is  possessed  by  it  in  money,  or 
in  such  stocks  and  bonds  and  mortgiiges  as  are  required  by  the  twenty- 
ninth  section  in  this  act,  in  an  amount  not  loss  than  one  hundred 
thousand  dollars.  Such  certificates  shall  be  tiled  in  the  office  of  said 
superintendent,  who  shall  thereupon  deliver  to  such  company  a  certi- 
fied certificate,  which,  on  being  recorded  in  the  oflSce  of  the  register 
of  deeds  of  the  county  where  the  company  is  to  be  located,  in  a  book 
provided  for  that  purpose,  shall  be  their  authority  to  commence  busi- 
ness and  issue  policies  3  and  such  certified  copy  of  said  certificate  may 
be  used  in  evidence  for  or  against  said  company,  with  the  same  effect 
as  the  original. 

§  31.  It  shall  be  lawful  for  any  such  company  organized  under 
the  laws  of  this  State,  first,  to  insure  houses,  buildings,  and  all  other 
kinds  of  property,  against  loss  or  damage  by  fire  and  lightning  in  and 
out  of  the  State;  and  to  make  all  kinds  of  insurance  on  goods,  mer- 
chandise and  other  property,  in  tlie  course  of  transportation,  whether 
on  land  or  water,  or  on  any  vessel  or  boat,  wherever  the  same  may 
be;  second,  to  make  insurance  on  the  health  of  individuals,  and 
against  personal  injury,  disablement  or  death,  resulting  from  travel- 
ing, or  general  accidents  by  land  or  water ;  third,  to  insure  horses, 
cattle  and  other  live  stock  against  loss  or  damage  by  accident,  theft 
or  death,  or  any  unknown  or  contingent  event  whatever  which  may 
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be  the  subject  of  legal  insurance ;  and  generally  to  do  and  to  perform 
all  other  matters  and  things  proper  to  promote  these  objects  ;  provided, 
that  no  company  shall  be  organized  to  issue  policies  of  Insurance  for 
more  than  one  of  the  above  three  mentioned  purposes,  and  no  company 
that  shall  have  been  organized  for  either  one  of  said  purposes  shall  issue 
policies  of  insurance  for  any  other,  and  no  insurance  company  trans- 
acting business  in  this  State  shall  expose  itself  to  loss,  on  any  one 
risk  or  hazard,  to  an  amount  exceeding  five  per  cent,  on  its  paid  up 
capital,  unless  the  excess  shall  be  reinsured  by  the  same  in  some 
other  good  and  reliable  compan3\ 

§  32.  The  annual  meeting  for  the  election  of  directors  shall  be 
holden  at  such  time  and  place  as  the  by-laws  of  the  company  may 
direct,  except  as  provided  in  section  21  of  chapter  23  of  the  general 
laws  of  1868  aforesaid,  and  the  directors  chosen  at  any  such  annual 
or  special  meeting  shall  continue  in  office  until  the  next  annual  meet- 
ing, and  until  their  successors  are  duly  elected  and  qualified. 

§  83.  The  directors  shall  elect,  by  ballot,  a  president,  vice-presi- 
dent, secretary,  treasurer,  and  such  other  officers  as  they  shall  pre- 
scribe in  their  by-laws,  and  the  board  of  directors,  or  a  majority  of 
them,  when  convened  at  the  office  of  the  company,  shall  be  compe- 
tent to  fill  any  vacancy  that  exists  among  its  officers  or  board  of 
directors.  They  shall  also  have  power  to  appoint  any  agents  neces- 
sary for  transacting  the  business  of  the  company,  paying  such  salaries 
and  taking  such  securities  as  they  may  judge  reasonable ;  they  may 
ordain  and  establish  by-laws  and  regulations,  not  inconsistent  with 
this  act,  or  with  the  constitution  and  laws  of  this  State  and  of  the 
United  States,  as  shall  appear  to  them  necessary  for  regulating  and 
conducting  the  business  of  the  company ;  and  it  shall  be  their  duty 
to  keep  full  and  correct  entries  of  their  transactions,  which  shall  at 
all  times  be  open  to  the  inspection  of  the  stockholders. 

§  31.  All  policies  or  contracts  of  insurance  made  or  entered 
into  by  any  company  organized  under  the  laws  of  this  state  may 
be  made  either  with  or  without  the  seal  thereof;  they  shall  be 
subscribed  by  the  president  or  such  other  officer  as  may  be  desig- 
nated in  their  by-laws  for  that  purpose,  and  shall  be  attested  by  the 
secretary,  and,  being  so  subscribed  and  attested,  they  shall  be 
obligatory  on  the  company. 

§  35.  Transfers  of  stock  may  be  made  by  any  shareholder,  or 
his  legal  representatives,  subject  to  such  restrictions  as  the  direc- 
tors shall,  from  time  to  time,  make  and  establish  in  their  by-laws, 
except  as  provided  in  section  twelve  of  this  act. 
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§  36.  Whenever  any  company,  heretofore  or  hereafter  organized 
ander  the  laws  of  the  State  of  Kansas,  shall  increase  the  amount  of 
its  capital,  as  provided  by  section  14,  of  chapter  28  of  the  general 
laws  of  1868,  it  shall  file  with  the  superintendent  of  insurance  a 
certified  copy  of  the  certificate  so  filed  with  the  Secretary  of  Slate, 
and  thereafter  such  company  shall  be  entitled  to  have  the  increased 
amount  x>f  capital  fixed  by  said  certificate,  and  the  examination  of 
securities  composing  the  capital  stock  thus  increased,  shall  be  made 
in  the  same  manner  as  is  provided  in  section  thirty  of  this  act  for 
capital  stock  originally  paid  in. 

§  37.  It  shall  not  be  lawful  for  the  directors,  trustees,  managers 
or  officers  of  any  insurance  company  other  than  life,  organized 
under  any  of  the  laws  of  this  State,  directly  or  indirectly,  to  make 
or  pay  any  dividend,  or  pay  any  interest,  bonus  or  other  allowance 
in  lieu  of  dividends  except  from  surpuls  profits  arising  from  their 
business ;  and  in  estimating  such  profits  there  shall  be  reserved 
therefrom  a  sum  equal  to  forty  per  cent,  of  the  amount  received 
for  premiums  on  unexpired  risks  and  policies,  which  shall  be  held 
to  be  the  amount  of  unearned  premiums,  and  shall  be  held  and  re> 
garded  as  an  absolute  liability  of  the  company.  And  there  shall 
also  be  reserved  all  interest  due  or  accrued  and  unpaid,  and  the 
amount  of  all  bonds,  mortgages,  notes,  stocks,  book  accounts  and 
judgments  due  to  or  held  by  the  company,  on  which  no  part  of  tho 
principal  or  interest  shall  have  been  paid  during  the  year  previous. 
And  any  division  or  payment  made  contrary  to  the  provisions  of 
this  section,  shall  subject  the  company  making  the  same  to  a  for- 
feiture of  its  charter. 

§  38.  No  company  organized  under  the  laws  of  this  State  shall 
purchase,  hold  or  convoy  real  estate,  excepting  for  the  purposes 
and  in  the  manner  herein  set  forth,  to  wit : 

FiTUj  Such  as  shall  be  requisite  for  its  convenient  accommoda- 
tion in  the  transaction  of  its  business;  or 

Second,  Such  as  shall  have  been  mortgaged  to  it  in  good  faith, 
by  way  of  security  for  loans  previouslj-  contracted  or  for  money 
due;  or 

Thirdj  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  their  legitimate  buniness,  or  for 
money  due;  or 

Fourth,  yuch  as  shall  have   been  purchased  at  sales  upon  judg- 
ment, decrees,  or  mortgages  obtained  or  made  for  such  debts ;  and 
it  shall  not  be  lawful  for  any  such  company  to  purchase,  hold  or 
convey  real  estate  in  any  other  case,  or  for  any  other  purpose;  and 
15— 
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all  such  real  estate  a8  may  be  required  as  aforesaid,  and  which  shall 
not  be  necessary  for  the  accommodation  of  such  company  in  the 
transaction  of  its  business,  shall  be  sold  and  disposed  of  within 
five  years  after  such  company  shall  have  acquired  title  thereto, 
unless  the  company  shall  procure  a  certificate  from  the  superinten- 
dent of  insurance  that  the  interests  of  the  company  will  suffer 
materially  by  a  forced  sale  thereof,  in  which  event  the  sale  may  be 
postponed  for  such  period  as  the  said  superintendent  shall  direct  in 
said  certificate. 

^  89.  It  shall  be  the  duty  of  the  president;  or  vice-president  and 
secretary,  of  each  insurance  company  organized  or  incorporated 
under  the  law  of  this  State,  annually,  on  the  first  day  of  January, 
or  within  two  months  thereafter,  to  prepare,  under  oath,  and  de- 
posit in  the  office  of  the  superintendent  of  insurance,  a  statement 
of  the  condition  of  such  company  on  the  thirty-first  day  of  Decem- 
ber then  next  preceding,  exhibiting  the  following  facts  and  items, 
in  the  following  form,  namel}' : 

Firsts    The  amount  of  the  capital  stock  of  the  company. 

Second  J    The  property  or  assets  held  by  the  company,  specifying : 

1.  The  value,  or  as  nearly  as  may  be,  of  the  real  estate  held  by 
such  conipan3\ 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the 
credit  of  the  company,  specifying  in  what  banks  the  same  is  de- 
posited. 

3.  The  amount  of  cash  in  the  hands  of  agents  and  in  course  of 
transmission. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  on 
real  estate,  worth  double  the  amount  of  all  incumbrances  on  which 
there  shall  be  less  than  one  year's  interest  due  or  owing. 

5.  The  amount  of  loans  on  which  interest  shall  not  have  been 
paid  within  one  year  previous  to  such  statement. 

G.  The  amount  duo  the  company  on  which  judgments  have  been 
obtained. 

7.  The  amount  of  stocks  of  this  State,  United  States,  of  any  in- 
corporated cit}'  of  this  Stale,  and  of  any  other  stocks  owned  by  the 
company,  specifying  the  amount,  number  of  shares,  and  par  and 
market  value  of  each  kind  of  stock. 

S.  The  amount  of  stocks  hold  thereby  as  collateral  security  for 
loans,  with  the  amount  loaned  on  each  kind  of  stock,  its  par  value 
and  mai'ket  value. 

9.  The  amount  of  asscs>mcnt  on  stock,  paid  and  unpaid. 

10.  The  amount  of  interest  actually  tine  and  unpaid. 
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11.  The  number  of  policies  in  force. 

12.  The  amount  insured  thereby. 

13.  The  amount  of  premiums  received  thereon. 
TUrdy   The  liabilities  of  such  company,  specifying  : 

1.  The  amount  of  losses  due  and  yet  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  incurred  during  the  year,  including 
those  claimed  and  not  yet  due,  and  of  those  reported  to  the  com- 
pany upon  which  no  action  has  been  taken. 

4.  The  amount  of  dividends  declared  and  due,  and  remaining 
unpaid. 

5.  The  amount  of  dividends,  either  cash  or  scrip,  declared  a  d 
not  yet  due. 

6.  The  amount  of  money  borrowed  and  security  given  for  the 
payment  thereof. 

7.  The  amount  of  all  other  existing  claims  against  the  company. 
Fourth,  The  income  of  the  company  during  the  preceding  year 

specifying : 

1.  The  amount  of  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received. 

4.  The  amount  of  income  received  from  other  sources. 

Fifth,   The  expenditures  during  the  preceding  year,  specifying: 

1.  The  amount  of  losses  paid  during  the  year,  stating  how 
much  of  the  same  accrued  prior  and  now  much  subsequent  to  the 
date  of  the  preceding  statement,  and  the  amount  at  which  losses 
were  estimated  in  such  preceding  statement : 

2.  The  amount  of  dividends  paid  during  the  year. 

3.  The  amount  of  expenses  paid  during  the  year,  including 
commissions  and  fees  to  agents  and  officers  of  the  company. 

4.  The  amount  of  all  other  payments  and  expenditures. 

§  40.  Every  insurance  company-  organized  under  any  law  of  this 
State,  failing  to  make  and  deposit  such  statement,  or  to  reply  to  any 
inquiry  of  the  said  superintendent,  shall  be  subject  to  a  penalty  of 
five  hundred  dollars,  and  an  additional  five  hundn  d  dollars  for  every 
month  that  such  company  shall  continue  thereafter  to  transact  any 
business  of  insurance  ;  and  in  the  annual  report  required  to  be  made 
by  section  thirteen  of  this  act,  said  superintendent  shall  state  what 
companies  have,  and  what  companies  have  not;  complied  with  the 
foregoing  section,  and  he  shall  also  make  such  suggestions  as  to  the 
condition  and  management  of  any  company  or  companies  as  he  shall 
deem  best. 
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§  41.  It  shall  not  be  lawful  for  any  insurance  company,  association 
or  partnership,  organized  or  associated  under  the  laws  of  any  other 
State  of  the  United  States,  or  any  foreign  government,  for  any  of  the 
purposes  mentioned  in  this  act,  directly  or  indirectly,  to  transact  any 
business  of  insurance  in  this  State  without  first  procuring  from  the 
superintendent  of  insurance  a  certificate  of  authority  so  to  do  ;  stating* 
also,  that  said  company  has  complied  with  all, the  requisitions  of  this 
act  applicable  to  such  company  ;  nor  shall  it  be  lawful  for  any  insu- 
rance company,  association  or  partnership  mentioned  in  this  section, 
directly  or  indirectly,  to  lake  risks  or  transact  any  business  of  insu- 
rance in  this  State  unless  possessed  of  the  amount  of  actual  capital 
required  of  similar  companies  organized  under  the  laws  of  this  State. 
Every  such  company  desiring  to  transact  any  such  business  as  afore- 
said, by  any  agent  or  agents  in  this  State,  shall  file  with  the  super- 
intendent a  written  instrument,  duly  signed  and  sealed,  authorizing 
any  agent  of  such  company  in  this  State,  to  acknowledge  service  of 
process  for  and  in  behalf  of  such  company  in  this  State,  and  consent- 
ing that  service  of  process,  'jiesne  or  final,  upon  any^such  agent  shall 
be  taken  and  held  to  be  as  valid  as  if  served  upon  the  company 
according  to  the  laws  of  this  or  any  other  State  or  country,  and 
waiving  all  claim  or  right  of  error  by  reason  of  such  acknowledgment 
or  service ;  and  consenting,  also,  that  if  said  company  shall  cease  to 
do  business  in  this  State,  or  any  county  thereof,  where  it  had  pre- 
viously transacted  insurance  business  according  to  law,  and  have  any 
of  its  policies  outstanding  in  the  hands  of  any  resident  of  this  State, 
suit  may  be  brought  thereon  in  the  county  where  the  property  insured 
was  situated,  or  where  the  same  was  insured,  and  that  service  of  pro- 
cess made  therein  by  the  sheriff  of  said  county,  by  sending  a  copy 
thereof  by  mail  addressed  to  the  company  at  the  place  of  its  principal 
oflSce  when  it  ceased  to  do  business  as  aforesaid,  at  least  thirty  days 
prior  to  taking  judgment  in  said  suit,  shall  be  as  valid  as  if  person- 
ally made  upon  said  company  according  to  the  laws  of  this  or  any 
other  State  or  government ;  Provided ^  that  the  sheriff's  return  shall 
show  the  time  and  manner  of  such  service,  and  every  such  com- 
pany shall  also  file  a  certified  copy  of  their  charter,  or  deed  of  settle- 
ment, with  said  superintendent,  together  with  a  statement,  under 
the  oath  of  the  president  or  vice-president,  or  other  chief  oflicer,  and 
the  secretary  of  the  company,  for  which  he  or  they  may  act,  stating 
the  name  of  the  company  and  the  place  where  located  ;  the  amount 
of  its  capital,  with  a  detailed  statement  of  the  facts  and  items  required 
from  companies  organized  under  the  laws  of  this  State,  as  per  sections 
thirty-nine  and  lorty  of  this  act ;  also  a  copy  of  the  last  annual  report. 
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if  any  was  made,  under  any  law  of  the  State  by  which  such  company 
was  incorporated. 

§  42.  Any  company  heretofore  organized  under  any  law  of  this 
State,  for  any  of  the  purposes  mentioned  in  this  act,  which  has  taken 
notes  or  obligations  of  its  stockholders  for  any  portion  or  portions  of 
the  amount  subscribed  by  them  to  its  capital  stock,  shall  retain  all 
dividends  declared  to  such  stockholders,  their  heirs  or  assigns,  and 
apply  the  same  as  a  credit  upon  such  stock  notes  or  unpaid  subscrip- 
tion, until  such  notes  or  unpaid  subscriptions  shall  be  fully  paid  ;  and 
the  whole  amount  now  or  hereafter  payable  to  any  such  company  on 
stock,  notes,  obligations,  or  unpaid  subscriptions  shall  be  invested  by 
said  company  in  the  manner  required  by  the  twenty-ninth  section  of 
this  act. 

§  43.  All  insurance  companies  heretofore  organized  under  any 
law  of  this  State  shall  be  allowed  one  year  from  the  last  day  of 
February,  A.  D.  1871,  to  comply  with  the  foregoing  sections  of  this 
act. 

[  To  be  continued  in  next  number,  ] 


Digitized  by 


Google 


MISCELLANEOUS. 


THE  INSURANCE  CONVENTION. 

The  Convention  of  Insurance  Superintendents  and  delegates  met 
in  New  York  on  the  18th  of  October,  according  to  adjournment  in 
May  last.  Twenty-nine  states  were  represented  in  the  convention. 
The  Governors  of  several  states  having  no  Insurance  departments 
or  Bureaus  appointed  delegates. 

The  first  meeting  in  May  was  the  result  of  a  circular  letter  ad- 
dressed by  Superintendent  Miller  of  New  York  to  the  Insurance 
Superintendents  and  Officers  of  the  several  states,  inviting  them 
to  meet  in  New  York  City  for  the  purpose  of  comparing  views,  and, 
if  possible,  of  adopting  such  measures  as  the  common  interests  of 
insurance  demand.  The  Superintendents  and  officers  of  about 
twent}^  states  responded  to  the  call  either  in  person  or  by  delegates. 
The  president  of  the  convention,  lion,  (xoorge  W.  Miller,  Insurance 
Commissioner  of  New  York,  in  his  opening  address  thus  briefly 
indicated  the  subjects  which  might  properly  come  before  it : 

"These  subjects,  I  may  sa}',  have  presented  themselves  to  my 
mind  under  two  classes  :  FirsL  Those  which  are  now  or  may  bo, 
substantially,  matters  resting  within  the  discretionary  powers  of 
the  officers  of  the  several  states  having  charge  of  insurance  inter- 
ests, such  us  the  forms  of  annual  statements;  the  credit  to  be 
given  to  official  certificates;  the  adoption,  if  practicable,  of  some 
insurance  nomenclalure  designating,  so  as  to  be  universall3'  under- 
stood, (he  various  forms  of  policies,  etc.,  etc.,  by  certain  names  or 
terms.  Second.  Those  matters  which  are  of  a  legislative  char- 
acter. With  no  ])0wer,  of  course,  to  control  legislation  ;  yet  it 
would  seem  that  an  expre>sion  of  any  well-considered  views  or 
recommcjidations  upon  subjects  which  have  been  deliberately  con- 
sidered and  discussed  by  those  familiar  with  the  working  of  the 
system  to  he  effected  and  arrived  at  with  any  reasonable  unanimity, 
must  have  some  effect  with  the  Legislatures  of  the  states.  Of  the 
matters  to  be  affected  bv  legislation  it  would  seem  that  we  mifrht 
profitably  consider     1.     The   question    of  the   possibility    of  the 
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adoption  of  a  uniform  standard  or  system  of  computing  the  re- 
serve or  policy-liabilities  of  the  life,   fire  and  marine  companies. 

2.  The  subject  of  deposits  to  be  made  by  companies  in  the  states. 

3.  Taxation.  4.  Investments.  6.  Dividends,  particularly  in 
life  companies,  and  upon  capital  stock  when  a  portion  of  the  capi- 
tal is  required  to  make  up  the  reserve.  6.  What  to  be  considered 
assets,  particularly  in  life  companies.  7.  How  to  bring  about  gen- 
erally the  broadest  uniformity,  simplicity,  security  and  reciprocity.*' 

Some  apprehensions  had  been  felt,  by  those  interested,  in  the 
earlier  stages  of  the  movement  that  difficulties  might  arise  from 
narrow  views  and  sectional  prejudices ;  but  the  spirit  of  the  meet- 
ing was  excellent  and  the  event  proved  the  willingness  of  those 
present  to  forget  mere  personal  and  local  considerations,  and  an 
earnest  desire  to  act  together  for  the  general  interests  of  the  whole 
country.  The  meetings  of  the  Convention  continued  for  nine  days, 
and  many  important  subjects  were  brought  before  it  in  various 
papers  and  addresses.  After  taking  measures  for  a  fuller  repre- 
sentation, and  for  further  discussion,  at  its  next  meeting,  of  the 
subjects  already  presented,  the  Convention  adjourned  to  the  18th  of 
October. 

This  convention  is  one  of  the  most  important  events  connected 
with  the  history  of  insurance  in  our  country.  Owini»;  to  its  pecu- 
liar character  and  rapid  expansion,  as  well  us  to  the  complicated 
relations  of  our  state  and  national  governments,  the  business  of 
insurance  has  not  only  suffered  from  the  want  of  proper  govern- 
mental regulations,  but  has  been  subjected  to  great  liar(lsliij)s  and 
inconveniences  from  unwise  and  unjust  laws,  and  from  the  rivalries 
and  jealousies  of  companies.  Each  state  has  enacted  laws  for  reg- 
ulating the  business  of  its  own  companies  and  of  those  from  other 
states,  in  ignorance  of  the  whole  subject  or  upon  the  narrow  basis 
of  special  and  sectional  interests,  or  has  left  its  citizens  to  the 
mercy  of  fraudulent  and  unprincipled  corporations  at  homo  and 
abroad,  by  neglecting  the  subject  altogether.  Superintendents  and 
Commissioners  have  endeavored,  each  one  for  hinisolt',  hv  inde- 
pendent and  often  conflicting  methods,  to  solv«^  novel  and  porplex- 
iug  questions,  and  that,  frequently,  to  the  great  and  needless 
trouble  and  expense  of  both  the  insurer  and  insured.  The  discus- 
sions and  deliberations  of  intelligent  men  to  whom  the  interests 
of  insurance  are,  to  so  great  an  extent,  entrusted,  and  who,  by 
their  positions  in  all  parts  of  the  country,  have  so  great  a  j)owor  in 
advisingand  influencing  legislation,  must  he  of  the  gi-eatest  utility. 
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The  New  York  Tribune  in  speaking  of  the  session  that  has  just 
closed,  remarks  as  follows : 

"The  work  accomplished  at  this  session  has  been  :  1.  The  per- 
fection and  final  adoption  of  uniform  blanks  for  the  annual  returns 
required  by  all  the  States  of  fire,  life  and  marine  insurance  corapa" 
nies;  2.  The  adoption  of  the  uniform  rate  of  four  and  a  half  per 
cent  interest,  and  the  American  experience  table  of  mortality,  as 
the  basis  for  calculation  of  policy  reserves  ]  3.  The  agreement 
upon  a  liberal  policy  toward  companies  in  temporarily  embarras- 
sed circumstances;  4.  The  establishment  of  much  needed  pre- 
cautions against  bogus  insurance  speculations ;  5.  A  mutual 
agreement  to  accept  certificates  from  each  other  as  to  the  solvency 
and  regularity  of  companies,  in  lieu  of  requiring,  as  heretofore, 
special  deposits  in  each  State,  and  special  returns  from  the  com- 
panies to  all  the  State  officials ;  6.  The  permanent  organization 
of  their  body  as  the  '*  National  Insurance  Convention  of  the  United 
States/'  with  permanent  officers,  a  bureau  in  this  cit}',  and  annual 
meetings;  7.  The  framing  and  adoption,  after  full  debate,  of  a 
General  Insurance  Statute,  to  be  recommended  to  the  Legislatures 
of  all  the  States  in  place  of  existing  crude  and  conflicting  laws. 
Nothing  has  been  hastily  done,  no  private  speculation  has  been 
subserved,  no  concession  of  principle  made  to  local  prejudice;  but 
the  proceedings  have  been  characterized  bj'  method,  deliberation, 
and  a  conscientious  regard  for  the  public  interest. 

The  session  has  in  fact  proved,  as  we  anticipated,  one  of  the  most 
important  business  meetings  over  held  in  this  or  any  other  country, 
and  its  effects  should  be  felt-  in  the  future,  in  wiser  legislation, 
greater  restraint  upon  illegitimate  insurance  speculation,  more 
active  promotion  of  sound  and  well  conducted  enterprises,  and  far 
greater  protection  to  the  policy  holder." 

After  a  session  of  ten  days,  the  Convention  adjourned  to  meet 
in  Now  York  City,  on  the  third  Monday  in  October,  1872.  At  a 
future  time  we  shall  notice  the  draft  for  a  general  Insurance  Law, 
adopted  by  the  Convention. 


CONSTITUTION  AND  OFFICERS  OF   THE   INSURANCE    CON- 
VENTION. 

CONSTITUTION. 

Art.  I. — .Vn  assooiation  by  the  name  of  the  National  Insurance 
Convention  of  tlio  Uniied  States  is  herob}'  formed  by  the  officers 
having   charge    of  the  iDsuranec   departments  of  their   respective 
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«tat06,  for  the  purpose  of  conBultation  on  matters  pertaining  to 
their  general  snperintendency. 

11. — In  each  state  where  no  such  department  exists,  the  governor 
shall  have  the  right  to  appoint  a  member,  provided  that  no  member 
shall  be  connected  with  any  insurance  company  as  officer,  agent,  or 
otherwise. 

III. — The  state  officers  in  charge  of  insurance  affairs  shall  also 
have  the  right  to  depute  a  person  eligible  under  the  foregoing  rule 
to  represent  them  in  the  event  of  their  not  being  able  to  personally 
t)e  present  at  any  meeting. 

lY. — There  shall  be  only  one  member  from  each  state. 

V. — The  officers  shall  be  a  president,  vice-president,  secretary,  and 
executive  committee  of  five,  of  which  the  president  and  secretary 
shall  be  members  ex-officio ;  and  all  shall  be  chosen  by  ballot  at 
each  annual  meeting,  and  hold  office  until  others  are  elected. 

VI. — It  shall  be  the  duty  of  the  president  to  preside  at  all  meet- 
ings of  the  convention ;  or,  in  case  of  his  absence,  such  duty  shall 
•devolve  upon  the  vice-president. 

It  shall  be  the  duty  of  the  secretarj^  to  keep  the  records  of  the 
•convention,  conduct  its  correspondence,  supervise  the  printing  of 
its  proceedings,  and,  generall}'  to  attend  to  and  promote  the  interests 
of  a  more  efficient  and  uniform  system  of  governmental  insurance 
supervision  in  the  United  States.  The  secretary  shall  devote  him- 
self to  these  matters  in  the  interim  between  the  annual  sessions  of 
the  convention,  and  receive  an  annual  salary  to  be  fixed  by  the 
executive  committee. 

The  executive  committee  shall  have  the  general  oversight  and 
direction  of  affairs,  and  shall  make  proper  general  arrangements 
for  facilitating  the  work  of  the  convention  ;  and  in  case  of  a  vacancy 
in  the  offices  of  president  and  vice-president,  nhall  elect  a  tempo- 
rary president. 

VII. — The  annual  meeting  shall  be  held  in  the  city  of  New  York, 
on  the  third  Monday  in  October. 

VIII. — The  general  rules  for  the  government  of  the  association 
at  its  meetings  shall  be  those  ordinaril}-  adopted  by  deliberative 
assemblies,  and  each  state  and  district  shall  have  one  vote. 

IX. — These  rules  may  be  amended  or  annulled,  and  new  ones 
adopted  at  any  meeting  of  the  convention. 

The  permanent  officers  of  the  convention  for  the  coming  year  are  : 

President — George  W.  Miller,  of  New  York. 

Vice-President — IJywelyn  Breese,  of  Wisconsin. 

Secretary — Henry  S,  Olcott,  of  New  York. 

Executive  Committee — Julius  L.  Clarke,  of  ^lassaehusetts  ;  G. 
W.  Smith,  of  Kentucky;  J.  F.  Ilartranft,  of  Pennsylvania;  Samuel 
n.  Row,  ol  Michigan,  and  .lames  Williams,  of  Ohio. 


THE  GREAT  FIRE  IN  CIIICACU). 
The  daily  newspapers  and  numerous  journals  and   books   have  al- 
ready given  the  public  full  details  of  the  great  fire  in  Chicago,  which 
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in  its  extent  and  destructiveness  will  be  recorded  as  the  greatest  fire 
of  modern  times. 

The  fire  originated  at  about  half  past  nine  o'clock,  on  Sunday  even- 
ing, October  8th,  near  the  corner  of  Dekoven  and  Jefferson  streets, 
in  the  western  division  of  the  city.  One  Mrs.  Leary  had  taken  a 
kerosene  lamp  to  her  barn  and  was  feeding  her  cow,  when  the  cow 
kicked  the  lamp  over,  setting  fire  to  the  hay  and  straw,  which  was 
quickly  communicated  to  the  adjoining  buildings.  The  autumn  had 
been  remarkably  dry,  and  all  combustible  material  in  the  city  was  in 
the  most  inflammable  condition.  An  extensive  storm  reaching  over 
all  the  Lakes  was  prevailing  at  the  time  and  the  wind  was  blowing  a 
gale  from  the  southwest.  Tlie  fire  department  were  almost  exhausted 
by  their  exertions  in  subduing  an  extensive  fire  the  preceding  night. 
Before  any  one  was  aware,  the  fire  had  gained  such  headway 
among  the  wooden  buildings  in  that  locality,  as  to  battle  all  subse- 
quent efforts  to  extinguish  it  or  to  arrest  its  progress.  The  confla- 
gration raged  unchecked  for  thirt}'  si^  hours  until  about  ten  o'clock 
on  Thursday  morning,  when  it  reached  the  northern  limits  of  the 
city,  having  twice  crossed  the  river  in  its  devastating  course. 

In  the  western  division,  where  the  lire  originated,  about  11)4  acres 
were  burned  over,  including  16  acres  laid  waste  by  the  tire  of  the 
preceding  night.  This  district  contained  about  500  buildings,  mostly 
of  the  poorer  class,  including  the  dwellings  of  about  2,2r>0  persons. 
In  the  southern  division,  the  number  of  acres  burned  over  was  about 
460.  This  constituted  by  far  the  most  valuable  portion  of  the  city, 
and  contained  the  greater  part  of  the  costly  and  magnificent  build- 
ings. All  the  large  wholesale  stores;  the  daily  and  weekly  newspa- 
per ofiices  ;  the  principal  in>nrance,  lawyers'  and  brokers'  ollices  ;  the 
custom-house,  court-house,  chamber  of  commerce,  and  the  principal 
railroad  depots,  were  located  in  this  district.  About  3,r)r)0  buildings, 
including  l,fU)()  stores,  28  hotels,  HO  manufacturing  establishments, 
and  the  homes  of  2l,S0()  people,  were  destroyed  in  this  division.  In 
the  northern  division  about  1,470  acres  were  burned  over  and  13,.S00 
buildings  destroyed,  including  more  than  <>00  stores,  100  manufactur- 
ing establishments,  and  the  homes  of  74,450  peoi)le. 

The  total  area  burned  over  coniprisos  a  territorj'  about  three 
miles  long  by  one  mile  and  a  half  broad,  and  containini;  2,124 
acres,  or  nearly  throe  and  one-third  sj^uare  miles.  It  has  been 
estimated  that  this  area  included  about  7o  miles  of  streets,  and 
that  17,450  buildings  were  destroyo<l,  and  08,500  people  left  home- 
less. A  writer  in  the  Lakeside  Monthly  makes  the  following  esti- 
mate of  the  total  loss  bv  the  tire. 
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''On  buildings,  etc $  52,000,000 

On  business  property,  besides  buildings...     85,000,000 
On  personal  effects 59,000,000 

Total  burned $196,000,000 

"On  this  there  was  a  salvage  of  about  ?4^ 000,000  in  founda- 
tion and  bricks  available  for  building,  making  the  actual  los& 
$192,000,000.  The  assessed  value  of  the  land  in  the  city,  just  pre- 
vious to  the  fire,  was  $176,931,900,  which  was  about  60  per  cent, 
of  the  actual  cash  value.  Hence  the  real  value  of  the  land  within 
the  city  limits  was  §294,836,000.  On  this  we  entimate  an  average 
depreciation  of  about  thirty  per  cent,  since  the  tiro,  though  much 
of  this  can  be  but  temporary.  This  gives  a  loss  of  §88,000,000  on 
the  selling  value  of  real  estate  in  consequence  of  the  fire.  Even 
yet  the  total  of  loss  is  not  complete.  We  must  allow  for  the  inter- 
ruption of  business  and  manufacturing  operations.  This  would 
average  about  six  weeks,  or  one-eighth  part  of  the  whole  3'ear. 
We  estimate  that  the  fire  diminished  the  receipts  of  the  city  to  the 
extent  of  $50,000,000  worth  of  goods,  which  interrupted  business  to 
the  extent  of  8125,000,000  worth  of  trading,  at  wholesale  and  re- 
tail. The  very  moderate  estimate  of  eight  per  cent,  profit  would 
give  a  further  loss  of  810,000,000,  and  we  shall  then  have  the  fol 
lowing  as  the  exhibit: 

"On  property  burned  up 8192,000,000 

On  depreciation  of  real  estate «S, 000,000 

On  interruption  to  business 10,000,000 

Grand  total ;B2DO,000,000 

"  We  estimate  the  value  of  property  in  the  city,  the  day  l)0tbre 
the  fire,  real  and  personal,  taxed  and  untaxed,  at  8520,000,000.  The 
loss  by  the  fire  was  therefore  nearly  forty-seven  per  cent,  of  the 
whole  of  the  property  owned  in  Chicago.'' 


CASES  UEPOKTEI). 

This  number  of  the  Journal  contains  a  full  report  of  the 
decisions  in  six  insurance  eases. 

The  case  of  Killips  vs.  The  Futnani  Fire  Ins.  Co.,  of  Hartford, 
Conn.,  decided  in  the  Supreme  Court  of  Wisconsin,  was  a  suit  for 
$1,320  on  a  policy  upon  buildings  and  personal  property.  The 
questions  arising  in  the  case  relate  to   proofs  of   loss,  n  otice  to 
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agents  and  delays  caused  to  the  insured,  in  the  prosecution  of  his 
claims,  by  the  acts  of  the  company's  agent.  The  court  held  that 
where  the  company  considers  the  proofs  of  loss  unsatisfactory,  it 
is  bound  to  notify  the  insured  of  the  fact,  and  that  the  burden  of 
proof  is  on  the  company  to  show  such  notice,  and  that  having 
failed  to  give  the  notice  it  had  waived  all  defects.  Where  there 
are  no  restrictions  in  the  policy  as  to  the  time  of  rendering  the 
proofs,  the  court  holds  that  they  are  to  be  rendered  within  reason- 
able time.  The  case  of  Miner  vs.  the  Phoenix  Ins.  Co.,  reported 
in  the  Journal  p.  41  is  affirmed,  and  notice  of  the  loss  to  the  local 
agent  is  declared  to  be  notice  to  the  company,  and  verbal  notice  is 
held  to  be  sufficient.  A  consent  by  the  agent  that  the  certificate 
in  the  proofs  of  loss  might  be  made  by  another  justice  than  the  one 
provided  in  the  policy,  is  considered  binding  upon  the  company. 
The  agent  of  the  company  wrote  to  the  insured  that  the  proofs  of 
loss  were  quite  defective,  without  indicating  the  defects,  and  saying 
that  he  would  soon  call  on  the  assured.  This  is  held  to  be  suffi- 
cient cause  for  delay,  and  the  time  lost  on  account  of  this  delay  is 
deducted  from  that  within  which  the  right  of  action  was  limited  by 
the  policy.  The  court  holds  tliat  the  same  force  and  effect  is  to 
be  given  to  the  verdict  of  the  jury,  where  no  instructions  were 
given,  as  it  would  have,  had  the  jury  been  correctly  instructed. 
The  course  pursued  hy  the  agent  of  the  company  is  commented 
upon  by  the  judge.  The  judgment  of  the  court  below  for  the 
plaintiff  was  affirmed. 

In  Eibbard  et  al.  vs.  The  Hartford  Fire  Ins.  Co.j  decided  in  the  Su- 
preme Court  of  Iowa,  the  insurance  was  for  the  amount  of  ?2,800 
on  a  stock  of  hardware  and  tinware.  Tw^o  policies  were  issued  in 
different  companies,  each  of  which  contained  conditions  against 
prior  and  subsequent  insurance,  and  several  interesting  and  diffi- 
cult questions  arose  upon  the  effect  of  these  provisions  and  also  in 
regard  to  the  ownership,  under  the  statute,  of  property  covered 
by  chattel  mortgage.  The  court  held  that  another  policy  did  not 
constitute  a  breach  of  conditions  against  other  insurance  unless  it 
was  capable  of  being  enlorccd ;  that  a  receipt  given  by  the  agent 
of  a  company  for  premiums  paid,  and  containing  a  promise  that  a 
policy  should  be  issued,  raised  a  contract  similar  to  that  contained 
in  the  policies  commonly  issued  by  the  conipan}' ;  and  that  a  state- 
ment made  under  oath  by  the  insured  in  his  proofs  of  loss  that 
there  was  insurance  in  another  company  did  not  estop  him  from 
showing  that  the  insurance  was  invalid.  The  judgment  of  the 
oourt  below  in  favor  of  the  plaintiffs  was  affirmed.     There  is  an 
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able  dissenting  opinion  in  the  case.  The  digest  of  this  case  will 
appear  in  the  next  number  of  the  Journal. 

The  Germania  Fire  Ins,  Go.  vs.  Curran,  Adm*x,  is  a  ease  from  the 
Supreme  Court  of  Kansas.  The  suit  was  originally  brought  on  a 
policy  for  an  insurance  of  $150  on  a  dwelling  house.  Most  of  the 
points  raised  relate  to  questions  of  practice.  The  court  held  that 
the  company  was  estopped  from  saying  that  it  was  doing  business 
in  the  State  contrary  to  the  laws  of  the  State ;  that  the  notice  of 
loss,  which  the  policy  stipulated  should  be  given  through  the  gen- 
eral agent,  at  New  York,  was  sufficient,  if  the  local  agent,  acting 
upon  information  given  by  the  insured,  communicated  the  intelli- 
gence through  the  general  agent ;  and  that  the  statement,  made 
under  oathj  by  the  plaintiff,  in  an  examination  by  the  attorney  of 
the  company,  that  she  had  sold  the  property  before  the  loss  did 
not  estop  her  from  denying  the  sale.  The  judgment  given  for  the 
plaintiff,  in  the  court  below,  was  affirmed. 

In  The  Brooklyn  Life  Ins.  Co.  vs.  Miller,  the  United  States  Su- 
preme Court  decided  that  where  the  general  agents  delivered  a 
policy,  receiving  premium  notcR,  and  agreeing  to  call  upon  another 
person  for  the  cash  part  of  the  premium,  waiving  the  payment 
several  months,  and  treating  the  policy  as  an  executed  contract, 
such  acts  of  the  agents  constituted  a  waiver  of  payment,  on  the 
part  of  the  company ;  that  where  a  policy  is  delivered  without 
requiring  payment,  the  presumption  is  that  a  credit  is  intended, 
and  that  where  a  credit  is  intended  the  policy  is  valid,  though  the 
premium  was  not  paid  at  the  time  the  policy  was  delivered ;  and 
that  where  premium  notes  are  given,  and  there  is  no  evidence  to 
impeach  the  bona  fides  of  the  transaction,  the  company  must  he 
held  to  assume  a  reciprocal  obligation.  Several  interesting  ques- 
tions of  practice  arose  in  regard  to  the  findings  of  the  Circuit 
Court,  where  a  jury  is  waved,  and  in  regard  to  the  re-examination 
and  review  of  matters  of  fact  in  such  ca.se8  by  the  Supreme  Court. 
The  judgment  of  the  Circuit  Court  in  favor  of  the  defendant  in 
error  and  against  the  company  was  affirmed.  The  digest  of  this 
case  will  appear  in  the  next  number. 

The  decision  in  the  Security  Ins.  Co.y  of  New  Vork,  vs.  Fay  is  by 
the  Supremo  Court  of  Michigan.  The  court  held  that  the  act  of 
the  agent  immediately  after  the  fire,  in  calling  for  the  books  and 
papers  for  the  purpose  of  making  an  inventory,  the  inHured  giving 
him  the  papers  and  doing  all  he  required,  constituted  a  waiver  of 
preUminary  notice,  and  that,  as  no  reference  was  made  in  the  pol- 
icy to  an  adjusting  agent,  the  presence  of  a  regular  adjusting 
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agent  was  not  necessary.  The  court  also  hold  that  in  order  to 
bind  companies  for  the  unauthorized  acts  of  their  agents,  there 
must  be  something  in  the  course  of  business  which  the  party  deal- 
ing with  them  has  fairly  a  right  to  rely  on,  and  that  there  must  be 
^n  honest  reliance  in  fact,  and  that  dealings  with  insurance  agents 
must  be  governed  by  the  same  rules  that  are  applied  to  other  per- 
sons. The  judgment  of  the  court  below  for  the  defendant  in  error, 
and  against  the  "company,  was  reversed,  and  a  new  trial  granted. 
The  Germania  Fire  Ins,  Co,  et  al.  vs.  Boykin,  was  taken  to  the 
Supreme  Court  of  the  United  States  on  a  writ  of  error  from  the 
District  of  South  Carolina.  There  was  evidence  that  the  in- 
sured was  insane.  In  his  proofs  of  loss  he  stated  that  he 
believed  the  building  was  set  on  fire,  and  that  he  had  procured 
the  insurance  on  account  of  repeated  threats  he  had  heard  by  a 
certain  person  that  he  would  burn  the  premises.  The  company 
claimed  that  they  had  right  to  proofs  of  loss  by  an  intelligent 
being;  that  if  plaintiff  was  insane  no  such  proofs  had  been  given, 
and  that  if  he  was  sane  his  affidavit  showed  such  fraud  as  to 
defeat  recovery.  The  court  held  that  the  first  proposition  was  too 
repugnant  to  justice  and  humanity  to  merit  serious  consideration; 
that  if  he  was  so  insane  as  to  be  incapable  of  making  an  intelligent 
statement,  that  would  of  itself  excuse  the  condition  of  the  policy ; 
that  whether  he  was  insane  or  not  the  affidavit  was  suflScient  in 
the  information  it  conveyed  of  the  time,  nature  and  amount  of  the 
loss,  and  that  if  the  affidavit  contained  something  more  that  was 
the  result  of  insanity,  that  did  not  vitiate  what  was  well  and  truly 
stated.  The  companies  by  their  polic}'  made  themselves  each 
liable  separately  and  severally  for  one  fourth  of  any  loss  that  might 
occur,  and  no  more.  The  Circuit  Court  gave  judgment  against  them 
jointly  for  the  full  amount,  which  is  decided  to  be  error.  The  Su- 
preme Court  reversed  the  judgment  of  the  Circuit  Court,  and  gave 
judgment  against  each  company  for  one-fourth  the  amount,  with 
joint  judgment  against  all  for  costs.  The  digest  in  this  case  will 
also  appear  in  the  next  number. 


IXSUilANCE  LEGISLATION. 

Kansas. — We  publish  this  month  Article  1.  and  IL  of  the  Insur- 
ance Law  of  Kansas,  approved  March  1st,  1871.  In  our  next  num- 
ber we  shall  give  the  remainder  of  the  act — Article  III.,  Life 
insurance.  The  act  is  quite  long,  consisting  of  eighty-one  sections. 
In  our  next  number  we  shall  give  the  substance  of  the  law  in  a 
condensed  form. 
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BOOKS    RECEIVED. 
The  Law  op  Life  Insurance;  with  Chapters  upon  Accident  and 

Guarantee  Insurance.     By  Geo.  Bliss,  Jr.,  Counsellor  at  Law: 

Baker,  Voorhis  &  Co.,  New  York,  1872. 
Cincinnati  Supbrioe  Court  Reporter,  Vol.  1,  Numbers  9  and  10. 

Edited  by  Chas.  P.  Taft  &  Bellamy  Storer,  Jr.,  of  the  Cincinnati 

Bar.     Robert  Clarke  &  Co.,  Cincinnati,  1871. 

We  are  under  obligations  to  J  no.  F.  Toby,  State  Reporter  of 
tho  Supreme  Court  of  Rhode  Island,  for  Index  and  Digest  to  decis- 
ions rendered  by  the  Supreme  Court  of  that  State  since  the  publi- 
cation of  the  last  volume  of  the  Reports.  Also  to  Hon.  Albert  W. 
Paino,  Insurance  commissioner  of  Maine,  and  to  Hon.  Gustavus  W. 
Smith,  Insurance  Commissioner  of  Kentucky,  for  volumes  of  their 
Reports,  and  to  Henry  S.  Olcott,  Esq.,  Secretary  of  the  Insurance 
Convention,  for  copies  of  Draft  of  a  General  Insurance  Law  adopted 
bv  the  Convention  at  its  last  session. 


Suit  against  the  Life  Association  of  America. — Davis  R. 
Booghor,  Esq.,  a  trustee  of  the  Life  Association  of  America,  and 
one  of  the  oldest  policy  holders  in  the  company,  has  brought  suit, 
for  himself  ar.d  others,  in  the  St.  Louis  Circuit  Court,  against  the 
officers  and  managers  of  the  company,  and  also  against  .1.  P.  Thomp- 
son. In  his  bill  he  charges  that  the  managers  and  directors  of  the 
Association  have  entered  into  a  secret  combination  and  conspiracy  to 
defraud  the  policy  holders  of  the  company.  The  bill  sets  forth  that 
in  1869 eleven  policies, called  ''investment endowment  policies,*' for 
$10,000  each,  were  issued  to  members  of  the  board  of  directors,  or  to 
others  in  their  interest,  and  that  these  policies  were  made  assignable 
without  notice,  in  order  to  enable  the  holders  to  conceal  the  fraud 
and  avoid  detection  ;  that  they  were  ostensibly  issued  on  the  paid 
up  or  cash  plan,  but  that  only  ten  per  cent,  was,  in  fact,  paid  in, 
and  that  it  was  understood  and  intended  that  fraudulent  dividends, 
should  pay  off  the  remainder,  which  was  secured  hy  notes  and 
mortgages  on  wild  lands  outside  tho  State;  that  the  directors  pre- 
tended to  call  in  and  annul  these  policies,  but,  in  fact,  only  substituted 
another  form  of  policy,  of  the  same  effect,  in  their  j)laoo.  These 
policies  are  set  forth  in  lull  in  the  bill,  and  cortuin  ollicers  and 
directors  are  charged  by  name  with  holding  tliem.  Tlio  bill  also 
charges  that  the  books  of  ihe  Association  are  Irnudulently  lvej)t,  so 
as  to  make  the  "miscellaneous  account  "  larger  than  it  really  is,  and 
that  fraudulent    entries    are    made,  and    iteni^  douhlv  and    trebly 


Digitized  by 


Google 


240  Miscellaneous.  \Nov^ 

charged.  It  also  states  that  on  the  12th  of  August,  1870,  the  board 
of  managers  adopted  what  they  call  "  the  low  cash  rates,*'  and 
under  the  pretense  that  one  J.  P.  Thompson,  a  man  in  their  employ,, 
had  invented  said  table  of  rates,  and  was  entitled  to  a  large  compensa- 
tion therefor,  voted  him  twenty- five  per  cent,  of  the  amount  thereby 
saved  to  the  Association  for  the  period  of  five  years,  and  that  by  this- 
device  large  sums  of  money  have  been  paid  to  the  said  Thompson 
and  others  named  in  the  bill,  and  that  at  least  $100,000  will  be  thus 
wrongfully  abstracted  by  the  defendants  unless  they  are  restrained 
by  the  court.  The  resolutions  of  the  executive  committee  voting 
this  amount  to  Thompson  are  given  in  full.  Et  is  further  charged 
that  the  board  have  paid  extravagant  sums  as  salaries  to  them- 
selves and  others,  and  that  lion.  Wm.  Barnes,  of  New  York,  is 
paid  820,000  per  annum  as  consulting  counsel  and  actuary.  The 
bill  also  charges  the  managers  with  attempting  to  secure  the 
passage,  last  winter,  of  a  bill  known  as  ''House  Bill  No.  157,"  in  the 
Legislature  of  Missouri,  by  which  under  forms  of  law  they  intended 
to  perpetrate  enormous  frauds  upon  the  policy  holders  of  the  Asso- 
ciation. 

The  bill  is  quite  full  and  explicit,  and  in  conclusion  prays  for  an 
investigation  of  the  charges  made,  and  that  if  they  are  found  to  be 
true  the  defendants  be  held  to  account  for  the  moneys  fraudulently 
appropriated;  thai  said  investment  endowment  policies  be  declared 
null  and  void;  that  the  contract  with  J.  P.  Thompson  be  cancelled 
and  the  moneys  received  by  himself  and  others  be  refunded,  and 
that  a  full  account  of  the  receipts  and  disbursements  of  funds,  since 
the  organization  of  the  Association,  be  made,  and  that  said  man- 
agers and  officers  be  removed  from  the  exercise  of  authority  in  the 
management  of  the  business  and  affairs  of  the  Association. 


Codifying  Commissions. —  The  following  States  have  codif>*ing 
Commissions  at  work  upon  their  laws :  California,  Florida 
Georgia,  North  Carolina,  Pennsylvania,  Tennessee,  Wisconsin^ 
Illinois,  Iowa,  Michigan,  Mississippi,  New  York,  South  Carolina 
and  West  Virginia.  Thus  it  will  bo  seen  that  the  matter  of  simpli- 
fying the  laws  and  condensing  statutes  is  becoming  general. 

—  Western  Jwist. 


Hon.  Thomas  A.  K.  Nelson  has  resigned  his  seat  as  Judge  of 
the  Supreme  Court  of  Tennessee. 
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Numbers  4  and  5  of  the  First  Volume  of  the  Insurance 
Law  Journal  were  never  published,  but  the  matter  intended 
for  them  found  its  way  into  subsequent  issues.  There  is  an 
awkward  gap  in  the  paging,  but  there  is  no  essential  loss  ;  the 
hiatus  being  a  mechanical  one  and  nothing  more. 
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DIGEST  OF  DECISIONS, 

IN    INSURANCE    CASES,    RENDERED    IN    THE    UNITED    STATES 

SUPREME  AND  CIRCUIT  COURJ S,  AND  IN  THE  STATE 

SUPREME  COURTS,  SINCE  JANUARY  1871. 

From  certified  transcripts  in  our  possessio7i. 

AGENT. 

§102.  Marine  —  Knowledge  of. — A  policy  was  issued 
June  7th,  on  a  quantity  of  dried  fruit,  lost  or  not  lost, 
shipped  on  the  propeller  Wabash,  at  Cleveland,  to  the 
insured  at  Chicago,  June  3d.  The  propeller  was  sunk  on 
the  night  of  June  5th,  by  a  collision.  The  insurance  was 
procured  from  Atkins,  an  agent  of  the  conij)any,  by  one 
Stewart,  who,  on  the  morning  of  tlie  same  day,  had  applied 
to  Bruce,  another  agent  of  tlie  company,  wlio  declined 
to  take  it,  telling  him  the  AV abash  had  sunk,  and  that  she 
was  probably  the  vessel  that  had  the  fruit  on  l)()ard.  At- 
kins did  not  know  the  "Wabash  had  sunk  at  the  time 
Stewart  applied  to  him  for  the  insurauct\  nor  did  Stewart 
communicate  that  fact  to  him.  HfhJ,  that  ^'Atkins  being 
the  particular  agent  of  the  company  through  whom  the 
insurance  was  effected,  he  was  the  person  who  should  have 
—26 
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had  the  information  in  question,"  and  that  "  information  at 
the  office  of  the  company  was  by  no  means  the  same  as 
information  to  him,  or  in  the  language  of  the  instruction, 
to  the  '  defendant ' " — [the  company.] 
Merchants  Ins,  Co,.,  of  ChicagOy  vs,  PaigCt  et.  aL* 

Rep'd  Jour'l  p.  413.  111.  S.  C. 

CONSTRUCTION. 

§  103.  Marine — Policy. — A  policy  was  issued  covering 
"the  steamer,  her  hull,  boilers,  machinery,  tackle,  furniture, 
apparel,  &c.,  whether  stationary  or  movable,  whether  the 
boat  should  be  running  or  not  running,  and  insured  there- 
on $5,000  against  all  such  loss  or  damage  not  exceeding 
the  sum  insured,  as  should  happen  to  the  property  by  fire 
other  than  fire  happening  by  means  of  any  invasion,  insur- 
rection, riot  or  civil  commotion,  or  any  military  or  usurped 
power."  While  on  a  regular  trip  the  boat  collided  with  a 
schooner,  which  cut  into  her  hull,  in  consequence  of  which 
she  immediately  began  to  fill,  and  within  ten  or  fifteen 
minutes  the  water  reached  the  furnace  and  the  steam 
thereby  generated  blew  out  the  fire,  which  communicated 
with  the  wood  work  of  the  boat  and  continued  to  burn  for 
half  or  three  quarters  of  an  hour,  when  the  boat  sunk  in 
twenty  fathoms  of  water.  The  main  deck  of  the  steamer 
was  completely  housed  in  and  her  freight  so  stowed  that 
from  the  eftect  of  the  collision  alone  she  would  not  have 
sunk  below  her  promenade*  deck,  and  might  have  been 
towed  to  a  place  of  safety. 

Held,  that  the  fire  was  ''the  efficient  predominating 
cause  as  well  as  nearest  in  time  to  the  catastrophe,  which 
not  only  directly  contributed  to  all  the  damage  done  after 
the  steamer  had  sunk  to  her  j)romenade  deck,  but  enlarged 
the  destructive  power  of  the  water  and  rendered  certain 
the  submei'gence  of  the  vessel,"  and  that  ^'  when  an  efli- 
cient  cause  nearest  the  loss  is  a  i)eril  expressly  insured 
against,  the  insurer  is  not  to  be  relieved  from  responsi- 
bility  by   his   showing   that   the   property   was   brought 

•  Decision  rt'iuk*red  January  22(1,  1872.     To  appear  in  54  111, 


Digitized  by 


Google 


1872.]  Contracts.  403 

within  that  peril  by  a  cause  not  mentioned  in  the  con- 
tract." 
St.  John  vs.  The  American  Mutual  Ins.  Co.,  1  Kernan,  ol9. 

Held^  also,  that  "the  policy  insured  against  fire  caused 
by  the  collision,"  and  that  the  insurer  was  liable  for  dam- 
age done  after  the  boat  had  sunk  to  her  promenade  deck. 

The  Howard  F.  Ins,  Co.  vs.  The  Norwich  &  N.  Y.  Trans.  Co.  * 

Rep'dJour'l  p.  4i6.  U    S.  Suprbme  CourTs 


CONTRACT. 

§  104.  Life —  When  Complete— Burden  of  Proof— Pay- 
ment of  Premium. — There  was  no  payment  of  the  pre- 
mium and  no  evidence  tending  "  to  show  any  transfer  of 
the  legal  manual  possession  of  the  policy  to  the  assured, 
or  any  person  for  her,  so  as  to  constitute  a  delivery  in 
fact"  by  the  agent.  Held^  that  *'the  policy  is  prima  facie 
incomplete  as  a  contract." 

Collins  vs.  Insurance  Co.,  quoted  in  Flanders  on  Insurance,  104  note.- 

*'  And  the  burden  is  upon  the  plaintiff  to  show  that  the 
real  intention  and  understanding  was  to  pass  the  legal 
title  and  possession  without  or  befoie  payment  of  the 
premium  and  without  delivery  in  fact,  and  to  a(»count  for 
the  circumstance,  that  the  policy  has  not  been  put  into  her 
possession  as  contracts  of  the  kind  usually  are  when  com- 
pletely executed." 

Mackey  vs.  The  Mutual  Benefit  Life  Ins.  Co.,  103  Mass  ,  si>. 

Eeiman  I's.  The  Phoenix  3futual  Life  Jns,  C'o.f 

Rep'd  Jour'l  p.  415.  Mink.  S.  C. 


§  105.  Life —  When  Complete — Application — Delivery 
of  Policy — Premium  Note. — Application  was  made  by  the 
assured  for  a  policy  on  his  life  for  the  benefit  of  his  wife, 
the  plaintiff.  A  policy  was  transmitted  by  the  company 
to  its  agent,  whose  instructions  were  that  he  was  not  to 
deliver  the  policy  until  he  received  the  premium.     The 

•Decision  Rendered 1871. 

i Decision  rendered  January  17th,  1872.     To  apptar  in  16  Minn. 


Digitized  by 


Google 


404  Digest  of  Decisions.  [Feb. 

agent  called  at  the  store  of  the  assured,  who  was  absent 
from  home,  and  had  left  his  business  in  charge  of  his 
minor  son,  and  showed  the  son  the  policy,  telling  him  that 
the  first  annual  premium  was  to  be  paid,  part  in  cash  and 
part  by  note,  and  at  his  request  the  son  signed  the  note  in 
the  name  of  his  father,  which  the  agent  took  and  put  with 
the  policy  in  an  envelope  and,  when  the  son  asked  for  the 
policy,  told  him  he  would  keep  it  till  his  father  "  got  home 
and  would  wait  for  the  money  and  keep  the  policy  good 
until  then."  The  father  died  without  returning  honae. 
Plaintiff  contended  that  it  was  for  the  jury  to  determine 
whether  the  application  had  been  accepted  by  the  defend- 
ant, arguing  that  if  it  had  been  accepted,  the  contract  of 
insurance  existed,  although  the  policy,  the  formal  instru- 
.ment  evidencing  the  contract,  had  not  been  delivered. 
Held^  that,  "  independent  of  the  policy,  there  is  nothing 
in  the  case  tending  to  show  any  acceptance  of  the  applica- 
tion or  any  agreement  to  insure.  The  presumption  is,  that 
while  there  were  negotiations  there  was  no  contract  and 
no  purpose  to  contract,  otherwise  than  by  a  policy  made 
and  delivered  upon  simultaneous  payment  of  the  pre- 
miums.'' 

Mackey  vs.  Mutual  Benefit  Life  Iiif^.  Co.,  lO.J  Mass.,  !»2.  See  also  St. 
Louis  Mutual  Life  Ins.  Co.  vs,  Kennedy,  0  Bush,  450. 

"The  application  for  insurance  is  a  mere  proposal  on 
the  part  of  the  applicant.  When  the  insurer  signifies  his 
acceptance  of  it  to  tlie  proposer — and  not  b(^fore — the 
minds  of  the  j)arties  meet  and  the  contract  is  made." 

Taylor  vs.  Merchants'  Fire  Ins.  Co.,  !>  How.  300.  Flanders  on 
Ins.  l(n>. 

'^Tliis  acceptance  must  be  signified  ])y  some  act;  a 
simple  mental  acceptance*,  a  mere  thought,  amounting  to 
nothing,"  and  that  ''  these  acts  on  defendant's  part  were 
evidence,  not  of  a  contract  to  insure,  but  of  a  willingness 
to  enter  into  such  contract  upon  performance,  /.  <?.,  upon 
payment  of  the  premium  \)\  the  other  party.''  Held^ 
also,  that  the  note  '*  has  no  tendency  to  show  a  delivery  of 
the  policy,  actual  or  c(mstructive,  or  any  intent  to  give 
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effect  to  the  same  as  a  contract ;"  and  that  there  was  no 
evidence  tending  to  show  delivery  of  the  policy  either 
actual  or  constructive. 


Jleiman  vs.  The  Phmnix  Mutual  Life  Ins.  Co. 


EVIDENCE. 


—  §104. 


§  106.  FiKE.  —  Estoppel.  —  After  the  loss  the  insured 
stated,  under  oath,  that  "  there  was  also  an  insurance  on 
the  hardware  stock  of  Clifton  K.  Howe,  by  the  Phoenix  In- 
surance Company,  the  premium  for  $56.50  paid  to  said 
company,  and  a  receipt  given  by  said  company  which 
reads  as  follows :  "  Received  of  C.  K.  Howe  $56.50,  full  pre- 
mium, and  survey  fees  on  $2,000  insurance  on  his  stock  of 
hardware,  in  frame  building,  etc.  *  -*  *  Policy  to  be 
issued  as  soon  as  I  receive  blank  policy,  to  bear  date  here- 
with. Geo.  W.  Miller,  agent  Phoenix  Ins.  Co."  Helcl^  that 
"the  statement  in  the  proof  of  loss  did  not  operate  as  an 
estoppel  against  evidence  tending  to  show  that  the  Phoe- 
nix insurance  was  in  fact  invalid." 

Hibbard  et  al.  vs.  The  Hartford  Fire  Ins.  Co.* 

Rep'd  Jour' I,  p.  178.  Iowa  S.  C. 

§  107.  Fire —  Ownership  of  Mortgagor.—  '^Defendant  of- 
fered to  show  that  the  property  insured  was  covered  by  a 
chattel  mortgage  at  the  time  the  policy  was  issued.  This 
evidence  was  offered  to  establish  a  forfeiture  of  a  condition 
of  the  policy,  to  the  eftect  that  if  the  insured  was  '  not  the 
sole  and  unconditional  owner '  of  the  property,  the  policy 
should  be  void."  The  court  excluded  the  evidence,  holding 
it  would  not  establish  a  breach  of  the  condition.  Ileld^ 
that  "while  under  the  statute  revision,  $$  2217,  the  mortga- 
gee holds  the  legal  title  to  the  personal  property  covered 
by  a  mortgage,  the  mortgagor  is  nevertheless  considered 
the  owner.  Such  is  the  current  of  authorities  as  to  mort- 
gages at  common  law,  which  as  to  the  title  and  ownership 
of  the  property  conveyed  are  not  different  from  chattel 

•  Decision  rendered  January  27th,  1871.    To  ajtjuar  in  21>  Iowa. 
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mortgages  under  the  statute  above  cited.    *    *    *    In  our 
opinion,  the  evidence  was  properly  excluded." 

White  vs,  Rittenmeyer,  decided  at  preseut  term  of  this  coui-t;  Rol- 
lins vs.  Columbian  Mat.  Fire  Ins.  Co.,  6  Foster,  N.  H.  200;  Pollard  i;^. 
Somerset  Mut.  Fire  Ins.  Co.,  42  Mo.  221 ;  Rice  vs.  Town,  1  Gray,  426 ; 

Shepard  vs.  Union  Mut.  Fire  Ins.  Co.,  38  N.  H.  232;  Norcross  vs. 

Ins.  Co.,  Penn.  St.  429;  Conover  vs.  Mut.  Ins.  Co.,  3  Denio,  254;  do.  1 
Comstock,  190. 

Hibbard  et  al.  vs.  The  Hartford  Fire  Ins.  Co. 

§  106. 

NOTICE. 

§  108.  Marine — Newspaper  Article. — The  court  instruc- 
ted the  jury  that  if  the  daily  papers  containing  the  news 
of  the  disaster  to  the  propeller  were  received  at  the  office 
of  the  company  on  the  morning  of  the  day,  "  a  presump- 
tion that  the  news  of  the  disaster  reached  the  defendant  in 
the  forenoon  of  that  day  might  be  indulged,  unless  such 
presumption  is  rebutted  by  other  testimony."  Held^  that 
''  this  instruction  is  open  to  the  objection  of  instructing  the 
jury  as  to  the  weight  of  evidence.  The  having  received  at 
the  office  of  the  company  the  papers  referred  to  was  but 
evidence  tending  to  show  that  the  news  of  the  disaster  had 
reached  the  defendant  or  its  agent  Atkins,  and  the  court 
should  not  liave  instructed  the  jury  as  to  the  weight  of 
evidence.'" 

3ferchants  Ins.  Co.,  of  Chicago,  vs.  FaUje  et.  ul. 

—  §  lO-i. 

POLICY. 

§  109.  Life —  Coiistnicfion  of — Faf/ment  ofPremiuiri. — 
The  policy  provided  tliat  ''  If  the  said  premiums  shall  not 
be  paid  on  or  before  the  day  mentioned  for  the  payment 
thereof  at  tlie  office  of  the  company  in  the  city  of  New- 
York,  unless  otherwise  expressly  agreed  upon  in  writing,  or 
to  agents  when  they  product^  ivceipts  signed  by  the  pres- 
ident or  secretary,  then,  and  in  every  such  case,  the  com- 
pany sliall  not  be  liabh^  for  the  payment  of  the  sum 
insured  or  any  part  thereof,  &c."     lldd.,   that  "  the  true 
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construction  of  the  clause  of  the  policy  is,  that  the  pre- 
miums are  to  be  paid  on  the  days  fixed  by  the  policy,  as 
amended  by  the  agreement  for  quarterly  payments,  in  any 
event ;  and  the  assured  might  pay  on  those  days,  either  at 
the  oflSce  of  the  company  in  New  York,  or  to  agents ;  but 
the  payment  could  only  be  made  to  such  agents  as  should 
have  and  produce  receipts  therefor,  signed  by  the  president 
or  secretary — the  receipts  thus  signed  being  evidence  of  the 
authority  of  the  agents  to  receive  the  premiums,"  and  that 
the  court  erred  in  instructing  the  jury  that  "  if  a  forfeiture 
of  the  policy  is  claimed  for  the  non-payment  of  pre- 
miums, it  n  ust  be  shown  that  an  agent  of  the  company 
presented  a  receipt  for  the  premiums  to  a  person  liable  to 
pay  it,  and  such  person  refused  or  neglected  to  make  pay- 
ment thereof." 

Williams  vs.  The  Washington  Life  Ins,  Co.* 

Rep'dJour'l  p.  422.  Iowa  S.  C. 

§  110.  Life — Forfeiture  of -—Non-paf/vient  of  Premiuvi. 
A  policy,  containing  the  usual  conditions  of  forfeiture  in 
case  of  non-payment  of  premiums,  was  procured  by  the 
mother  on  her  own  life  for  the  benefit  of  her  infant 
daughter,  and  two  quarterly  premiums  were  paid.  After- 
wards, before  the  third  premium  was  due,  tlie  mother  sur- 
rendered the  policy  to  the  company  in  consideration  of 
$40,  and  no  further  premiums  were  paid  before  her  death. 
Held^  that  as  the  two  premiums  due  before  the  death  of 
the  mother  were  not  paid,  the  daughter  could  not  recover 
under  the  policy. 

Williams  vs.  The  Washington  Life  Ins.  Co. 

§  111.  FiKE — Avoidance  of  Subsequent  fnsurance — Es- 
toppel.— It  was  agreed  between  the  phiintitf  and  the  agent 
of  the  defendant,  on  the  18th  of  December,  tliat  a  j)()licy 
should  be  issued  and  sent  to  the  plaintiff  on  tliat  day.  On 
the  21st  of  the  same  month  the  plaintiff  arrived  with  tho 
agent  of  the  Phoenix  Insurance  Company  for  a  policy  cov- 
ering tho  same  property,  and  paid  him  the  premium,  for 

•Decision  rendered  June  16th,  1H7I.    To  apinar  in  ;;i  Iowa. 
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which  the  agent  gave  him  a  receipt,  specifying  that  a  pol- 
icy should  be  issued  as  soon  as  a  blank  should  be  received. 
On  the  22d  of  the  same  month  the  agent  of  the  defendant 
delivered  to  plaintiff  the  policy  sued  on,  which  was  dated 
on  the  18th,  and  received  payment  of  premium.  The  pol- 
icy given  by  the  defendant  contained  a  condition  in  the 
following  words :  "  If  the  assured  shall  have  or  shall  here- 
after make  any  other  insurance  upon  the  property  hereby 
insured,  without  the  consent  of  this  company  written  here- 
on, in  such  case  this  policy  shall  be  void.':  The  policies 
commonly  issued  by  the  Phoenix  Company  contained  a 
condition,  similar  to  this  ih  the  defendant's  policy,  against 
prior  or  subsequent  insurance.  Ileld^  that  "defendant 
after  having  collected  the  premium  and  delivered  the  pol- 
icy bearing  date  on  the  18th  cannot  be  heard  to  deny  that 
the  policy  did  not  operate  until  its  delivery";  that  the  pol- 
icy given  by  the  defendant  commenced  on  December  18th 
and  was  the  prior  policy,  and  that  the  transaction  with  the 
agent  of  the  Phoenix  Company  raised  a  contract  like  that 
expressed  in  the  policies  commonly  issued  by  that  com- 
pany. Held,  also,  that  "  the  Ph(jenix  policy  created  no 
insurance  if  it  was  avoided  by  the  act  of  the  company,  and 
therefore  did  not  constitute  a  breach  of  defendant's  policy. 
The  general  principal  of  law  upon  this  point  may  be  stated 
as  follows:  In  order  to  avoid  a  policy  on  account  of  subse- 
quent insurance,  against  an  express  provision  therein,  it 
must  appear  that  subsequent  insurance  is  valid,  and  that 
the  polic}^  upon  which  it  is  made  is  capable  of  being  en- 
forced." 

Jackson  vs.  Mass.  Ins.  Co.,  23  Pick.  418;  Clark  vs.  New  England  Ins. 
Co.,  6  Cush.  343;  Gale  vs.  Belknap  Ins.  Co.,  41  N.  H.  170;  Stacey  ifs. 
Franklin  Ins.  Co.,  2  Watts  it  Sng.  506;  Phelbrook  vs.  New  England 
Mut.  Ins.  Co.,  37  Me.  137;  Scheck  vs.  Mercer  Co.  Miit.  Ins.  Co.,  4  Zabr. 
447;  Jackson  vs.  Farmers'  Ins.  Co.,  o  Gray,  .o2. 

JTibbard  et  al.  vs.  The  Hartford  Fire  Ins.  Co. 

§]06. 

PRACTICE. 

§  112.  FiRF — Exceptions. — The  charge  was  a  very  full 
and  elaborate  discussion  of  the  law  and  the  facts  of  the 
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case,  and  no  particular  part  of  the  charge,  nor  any  special 
proi)osition  of  law  found  in  it,  was  excepted  to.  Held^ 
that  "  a  general  exception  to  the  whole  of  such  a  charge  is 
insufficient." 

Oermania  Fire  Ins.Ch.  et  al.  va.  Boy  kin.* 

Rep'd  Jour'l,  p.  206.  Unitjcd  States  S.  C. 


§  113.  Fire — Statute — Prosecution  for  Violation  of  In- 
surance Laws. — The  defendant  was  prosecuted  by  infor- 
mation in  the  St.  Louis  Court  of  Criminal  Correction,  for 
acting  as  an  insurance  agent  and  receiving  a  premium  for 
insurance  from  fire  on  behalf  of  a  foreign  insurance  com- 
pany, the  said  company  not  having  been  authorized  by  the 
Superintendent  of  the  Insurance  Department  to  do  busi- 
ness within  the  State,  as  required  by  the  act  referred  to  in 
§  43  below.    The  statutes  provided  as  follows  : 

§  48.  (Wagner'e  Statutes,  p.  777.)  Every  violation  of  this  act  shaU 
subject  the  party  yiolatiug  to  a  penalty  ot  five  hundred  dollars  for  each 
violation,  which  shall  be  sued  for  and  recovered  in  the  name  of  the  State 
ot  Missouri,  by  the  Attorney  General  of  the  State,  or  the  Circuit  Attor- 
ney of  the  circuit  in  which  the  company  or  agent  or  agents  so  violating 
shall  be  situated,  and  one-half  of  such  penally,  when  recovered,  shall  be 
paid  into  the  treasury  of  the  State,  and  the  other  half  to  the  informer  of 
such  violation ;  and  in  case  of  non-payment  of  such  penalty  the  party  so 
offending  shall  be  liable  to  imprisonment  for  a  period  not  exceeding 
six  months,  in  the  discretion  of  any  court  having  cognizance  thereof. 

§  30.  (Wagner's  Statutes,  p.  ol6.)  Whenever  a  penalty  or  forfeiture 
is  or  may  be  inflicted  by  any  statute  of  this  State  for  any  offense,  the 
same  may  be  recovered  by  indictment,  (except  as  in  the  next  section  is 
provided),  notwithstanding  another  or  different  remedy  for  the  recov- 
ery of  the  same  may  be  specified  in  the  law  imposing  the  fine,  penalty, 
or  forfeiture;  pramdedy  that  in  all  cases,  the  fine,  penalty  or  forfeiture 
shall  go  to  the  State,  county,  corporation,  person  or  persons  to  whom 
the  law  imposing  the  same  declares  it  shall  accrue. 

§  19.  (Act  March  5th,  1869.)  No  indictment  shall  hereafter  be  found 
for  any  misdemeanor  under  the  laws  of  this  State,  committed  in  the 
county  of  St.  Louis,  the  punishment  whereof  is  by  fine  or  imprison- 
ment in  the  county  |ail,  or  both,  or  by  any  forfeiture,  but  the  same 
shall  be  presented  to  the  Court  of  Criminal  Correction  by  information. 
An  information  in  any  such  case  may  be  lodged  by  the  prosecuting 
attorney  for  said  Court,  or  by  said  assistant  prosecuting  attorney,  or  by 
any  other  person. 

Held  that  the  law  authorizes  a  double  remedy,  and  that 

♦Decision  rendered  November  27th,  1871. 
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the  defendant  may  be  so  prosecuted  by  information  tiled 
by  any  person  in  the  St.  Louis  Court  of  Criminal  Correc- 
tion. 

State  of  Missouri  vs.  Stewart  * 

Mo.  s.c. 

§  114.  Fire — Judgment. — The  United  States  Circuit 
Court  rendered  an  erroneous  judgment  upon  a  correct  ver- 
dict of  the  jury.  ITeld^  that,  under  the  twenty -fourth  section 
of  the  judiciary  act,  the  Supreme  Court  must  render  the 
judgment  which  the  Circuit  Court  should  have  rendered. 

Phillips  vs.  Bury,  Skinner,  447;  1  Salkeld,  401;  Butcher  vs.  Porter, 
1  Shower,  400;  Mailer  vs.  Moore,  1  Bosanqnet  &  Puller;  Gildart  vs. 
Gladstone,  12  East.  668. 

Oermania  Fire  Ins.  Co.  et  al  vs.  Boy  kin. 

§  112 

§  llo.  Fire — Judgment. — The  companies,  by  their  poli- 
cies, made  themselves  liable,  each  separately  and  severally, 
for  one-fourth  of  any  loss  that  might  occur  and  no  more. 
By  their  counsel  they  consented  that  the  action  should  be 
brought  jointly  instead  of  severally.  Judgment  was  given 
against  all  the  companies  jointly.  Ileld.^  that  the  judgment 
of  the  court,  which  is  against  the  defendants  jointly  and  not 
severally  for  the  full  amount  of  the  policy  with  interest, 
is  erroneous  and  must  be  reversed,  and  that  the  court  ought 
to  have  rendered  a  judgment  that  plaintiff  recover  of  each 
of  said  defendants  severally,  one-fourth  part  of  the  amount 
insured,  with  interest,  and  a  joint  judgment  against  all  the 
defendants  for  costs. 

Germania  Fire  Tnft.  Co.  et  al.  vs.  JioyMn. 

— §  112. 

§  UG.  Life — Jurt/ — Waher  of—lss7ir.s  of  Fact. — The 
parties  tiled  a  stipulation  in  writing  in  the  United  States 
Circuit  Court,  that  the  issues  of  fact  should  be  tried  by  the 
court  without  the  intervention  of  a  jury.  Held,  that 
"  issues  of  fact  in  civil  cases  })ending  in  the  Circuit  Courts 
may  be  tried  and  determinad  by  the  Court  without  a  jury, 
whenever  the  parties  or  their  attorneys  of  record  tile  a  stip- 


'  Deci.-*ioii  reiuUM«<l  Ajiril  'M\,  1S71      I'o  ai)iH'Hr  in  48  Mo. 
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olation  in  writing  with  the  clerk  of  the  Court,  waiving  a 
jury.  Such  submission  necessarily  implies  that  the  facts 
shall  be  found  by  the  Court  and  that  when  the  jury  is 
waived  and  the  issues  of  fact  are  submitted  to  the  Court, 
the  finding  of  the  Court  may  be  either  general  or  special, 
as  in  cases  where  an  issue  of  fact  is  tried  by  a  jury ;  and 
that  "  whether  the  finding  is  general  or  special  the  rulings 
of  the  court  in  the  progress  of  the  trial,  if  excepted  to  at 
the  time  and  duly  presented  by  a  bill  of  exceptions,  may 
be  reviewed  in  this  court,  and  in  a  case  where  the  finding 
is  special  the  review  may  also  extend  to  the  determination 
whether  the  facts  found  are  sufficient  to  support  the  judg- 
ment." Held^  also,  that  matters  of  fact  found  by  the  Cir- 
cuit coiut  under  such  a  submission,  cannot  be  re-examined 
here.  "  The  issues  of  fact  were  tried  and  determined  by 
the  circuit  court,  and  the  act  of  Congress  provides  that  the 
finding  of  the  circuit  court  in  such  cases  shall  have  the  same 
effect  as  the  verdict  of  a  jury,  and  the  Constitution  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States  than  according  to  the 
rales  of  the  common  law." 

2  Story  on  Const.,  1.670. 

"Facts  so  tried  could  only  be  re-examined,  under  the 
rales  of  the  common  law,  either  by  the  granting  of  a  new 
trial  by  the  court  where  the  issued  was  tried  or  to  which 
the  record  was  returnable,  or  by  the  award  of  a  venire 
facias  de  novo  by  an  appellate  court  for  some  error  of  law 
which  intei'vened  in  the  proceedings. 

Parsons  vs.  Bedford,  2  Pet.  UH,    2  Story  on  Coust.,  Sec.  1,770. 

Brooklyn  Life  Ins.  Co.  vs.  Miller.* 

Rep'd  Jour'l  p.  las.  Unitbd  States  S.  C. 

PREMIUM. 

I  117.  Life — Premium  Notes. — Tlie  policy  was  delivered 
to  the  assured,  the  agents  of  the  company  receiving  his 
notes  in  payment  of  the  credit  portion  of  the  i)remiuni. 
The  cash  part  of  the  premium  was  not  paid.     Held,  that 

•  Decision  rendered J^i7I. 
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"where  the  policy  is  delivered  without  requiring  payment 
the  presumption  is,  especially  if  it  is  a  stock  company, 
that  a  credit  was  intended,  and  the  rule  is  well  settled 
where  a  credit  is  intended  that  the  policy  is  valid  though 
the  premium  was  not  paid  at  the  time  the  policy  was  de- 
livered, as  where  credit  is  given  by  the  general  agent  and 
the  amount  is  charged  to  him  by  the  company  the  transac- 
tion is  equivalent  to  payment. 

Goit  V8,  Ins.  Co.,  25  Barb.  189;  Sheldon  vs.  Atlantic  F.  &  M.  Ins. 
Co.,  26  N.  Y.  460;  Wood  vs.  lus.  Co.,  32  N.  Y.  619;  Brandon  vs.  Ins. 
Co.,  42  Me.  262;  Trustees  vs.  Ins.  Co.,  18  Barb.  69;  same  case,  19  N. 
Y.  805." 

ITeldj  also,  that  "  premiun  notes  were  given  in  this  case, 
and  it  must  be  held,  under  such  circumstances,  that  the 
insurance  company  assumes  a  reciprocal  obligation  where 
there  is  no  evidence  to  impeach  the  bona  fides  of  the 
transaction. 

Whitaker  vs.  Ins.  Co.,  29  Barb.  319;  Post  vs.  ^tna Ins.  Co.,  43  Barb. 
351 ;  Com.  M.  Ins.  Co.  vs.  Union  M.  Ins.  Co.,  19  How.  323." 

Brooklyn  Life  Ins.  Co.  vs.  MiUe7\ 

§116. 
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KENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME    COURTS,    SINCE   JANUARY    1,    1871. 


From  certified  Transcripts  in  our  possession. 


SUPREME  COURT  OF  ILLINOIS, 

SEPTEMBER    TERM,    1871. 

Appeal  from  Superior  Court  of  Cook  County. 
MERCHANTS  INS.  CO.  OF  CHICAGO,    ) 
ALBERT  PAIGE,  et,  al.*  ) 

An  instruction  to  the  jury,  that  the  receipt  of  a  newspaper  (-ontaiuiiif^  the  news  of 
the  I0H8  of  a  vessel  at  the  office  of  an  insuraine  company,  creates  a  presumption 
that  the  news  reached  the  company,  was  an  instruction  as  to  the  weight  of 
eNidence  and  should  not  have  been  given. 

Notice  to  one  agent  of  the  company  does  not  ne<cssarily  impart  notice  to  another 
agent  nor  to  the  company,  so  far  as  this  defense  is  concerned. 

The  agent  of  the  company,  through  wliom  the  insurance  was  eftccted,  was  tiie 
Person  to  whom  information  of  the  rumored  loss  of  the  vessel  should  have  been 
given. 

Hitchcock,  Dupee  k  Evarts,  for  Appellant. 

Sleeper  k  Whiton,  for  Appellee. 

Sheldon,  J. 
This  was  an  action  on  a  marine  policy  of  insurance  issued  June 
'th,  1870,  by  the  appellant,  on  a  quantity  of  dried  fruit,  lost  or  not 
^08t,  shipped  at  Cleveland  to  the  appellees  at  Chicago,  June  od, 
l^'OjOn  a  propeller  of  the  Union  Steamboat  Company.  The  trial 
^^  the  court  below  resulted  in  a  verdict  and  jiidgiiient  for  the 
appellees. 

*  I^ecision  rendered  January  t2i\,  187 J. 
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The  frait  was  laden  on  the  propeller  Wabash  which  was  sank  in 
Lake  Huron  on  the  night  of  the  5th  of  June  by  a  collision.  The 
insurance  was  procured  by  one  Stewart  from  Atkins  an  agent  of 
the  appellants.  Previously  to  procuring  the  insurance,  on  the 
morning  of  the  same  day,  Stewart  had  applied  to  one  E  K.  Bruce 
for  insurance  on  the  same  property,  who  declined  to  take  it  and  at 
the  same  time  told  Stewart  that  the  Wabash  had  sunk,  and  proba- 
bly she  was  the  vessel  that  had  the  fruit  on  board.  The  ground  of 
defense  was,  that  Stewart  did  not  communicate  this  informationi 
to  Atkins. 

It  was  agreed  on  the  trial  that  Atkins,  who  was  absent,  would,  if 
present,  testify  that  at  the  time  Stewart  applied  to  him  for  the  pol- 
icy he  had  no  information  that  the  Wabash  had  sunk  and  that 
Stewart  did  not  communicate  any  information  to  him  on  that  sub- 
ject. It  seems  to  be  admitted  that  if  Atkins  had  possessed  this 
information,  Stewart  was  not  required  to  communicate  it  to  him. 

Upon  the  trial  the  court  gave  to  the  jury  the  following  instruc- 
tion on  behalf  of  the  plaintiff :  "  If  the  daily  papers  of  this  city,  con- 
taining the  news  of  the  disaster  to  the  Wabash  were  received  at 
the  office  of  the  company  on  the  morning  of  the  7th  of  June,  1870, 
a  presumption  that  the  news  of  the  disaster  reached  the  defendant 
in  the  forenoon  of  that  day  might  be  indulged,  unless  such  pre- 
sumption is  rebutted  by  other  testimony."  We  think  this  instruc- 
tion is  open  to  the  objection  of  instructing  the  jury  as  to  the 
weight  of  evidence. 

The  having  received  at  the  office  of  the  company  the  papers 
referred  to,  was  but  evidence,  tending  to  show  that  the  news  of  the 
disaster  had  reached  the  defendant  or  its  agent,  Atkins,  and  the 
court  should  not  have  instructed  the  jury  as  to  the  weight  of  evi- 
dence. The  jury  should  have  have  been  left  free  lo  weigh  for 
themselves  the  evidence,  and  determine  upon  its  effect  uninfluenced 
by  the  opinion  of  the  court. 

The  evidence  shows  that  the  news  of  the  sinking  of  the  Wabash 
had  been  actually  received  at  the  office  of  the  company  on  the 
morning  in  question,  and  it  may  be  said  that  the  instruction  could 
have  done  no  harm  there  being  positive  proof  that  such  information 
was  actually  received  at  the  company's  oflSce.  But  information 
received  at  the  office  of  the  defendant  was  not  necessarily  received 
by  the  defendant  so  as  to  obviate  the  defense  here  set  up.  The  de- 
fendant is  an  incorporeal  entity^  which  transacts  its  business  by  the 
instrumentality  of  agents  and  notice  to  one  does  not  necessarily 
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import  notice  to  another  of  its  agents^  or  to  the  defendant  so  far 
as.tbis  defense  is  concerned. 

Atkins  being  the  particular  agent  of  the  company,  through 
whom  the  insurance  was  effected,  he  was  the  person  who  should 
have  had  the  information  in  question.  His  duties  were  not  within 
the  office,  but  his  business  was  upon  the  Board  of  Trade,  to  look 
up  marine  risks,  where  he  seems  to  have  been  in  attendance  through 
the  business  hours  of  the  day  named.  And  information  at  the 
office  of  the  company  was  by  no  means  the  same  as  information  to 
him,  or  in  the  language  of  the  instruction,  to  the  "defendant." 
The  instruction  was  faulty,  too,  in  its  being  calculated  to  mislead 
the  jury  as  to  the  person  who  should  have  had  the  information,  as 
well  as  in  pronouncing  as  to  the  weight  of  the  evidence.  For  error 
in  giving  this  instruction  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


SUPREME  COURT  OF  MINNESOTA, 

JULY  TERM,   1871. 


THERESIA  HEIMAN,  App't.,  \ 

vs.  V 

THE  PHCENIX  MUTUAL  LIFE  INS.  CO.,  Jlesp't*  ) 

The  presumption  is  that  after  the  application  was  made  and  before  tlie  policy  was 
delivered,  while  there  were  negotiations,  there  was  no  contract  and  no  purpose 
to  contract,  otherwise  than  by  a  i)oncy  made  and  delivered  upon  simultaneous 
payment  of  the  premium. 

The  application  for  insurance  is  a  mere  proposal  on  the  part  of  the  applicant.  When 
the  insurer  signifies  his  acceptance  of  it  to  the  pioposcr, — and  not  before— the 
minds  of  the  parties  meet  and  the  contract  is  made. 

This  acceptance  must  be  signirted  by  some  act;  a  simple  mental  acceptance — a 
mere  thought— amounting  to  nothing. 

The  making  and  forwarding  of  a  policy  by  the  company  to  its  ascent,  whose  duty  it 
was  to  receive  the  premium  and"  deliver  the  policy  to  the  insured,  and  the 
presentation  of  the  policy  to  the  agent  of  the  party  uiaking  th«'  application  was 
evidence,  not  of  a  contract  to  insure,  but  of  a  willingnos  to  enter  into  such 
contract  upon  payment  of  the  premium. 

Where  there  was  no  payment  of  the  premium  and  no  evidence  of  a  transfer  of  the 
legal  manual  possession  ot  the  polity  to  the  assured  so  as  to«-onstitute  a  delivery, 
in  fact,  the  policy  is  prifna  facie  incomplete  as  a  contract,  and  the  burden  is  upon 
him  to  show  that  the  real  intention  and  understanding  was  to  pjiss  the  legal  title 
and  possession  without  or  betore  payment  of  the  premium. 


♦  Decision  rendered  Jan iiarv  17th,  1872. 
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ffeldy  tbat  the  receiving  of  a  note  fh>m  the  person  making  the  application,  by 
an  agent  of  the  crompany,  for  a  part  of  the  flr^t  premium  has  no  tendency  to  snow 
a  delivery  of  the  policy,  actual  or  constructive,  or  any  intent  to  give  eftect  to  the 
s^ame  as  a  contract. 

Allis,  Gilfillan  &  Williams,  for  Appellant. 
BiGELow,  Flandrau  &  Clark, /or  Respondent. 

Berry,  J. 

The  defendant  is  a  Life  Insurance  Company,  duly  incorporated 
under  the  laws  of  Connecticut,  and  authorized  to  transact  business  in 
the  State  of  Minnesota.  That  on  July  15th,  1869,  an  application  was 
made  to  defendant  through  its  duly  authorized  agent  at  St.  Paul  by 
Hirch  Heiman  for  an  insurance  upon  his  life,  for  benefit  of  plaintiff, 
his  wife ;  that  defendant  upon  such  application  made  out  a  policy  and 
transmitted  same  to  its  agent  in  Minnesota,  by  whom  it  was  received 
on  or  about  August  3d,  1869.  Plaintiff  introduced  testimony  tending 
to  show  that  about  August  10th,  Hirch  Heiman  went  out  of  Minne- 
sota, of  which  he  was  a  resident,  upon  a  temporary  absence,  leav- 
ing his  minor  son  Isidor  Heiman  in  charge  of  the  business  which  he 
followed  ;  that  on  or  about  August  25th,  and  about  fifteen  days  after 
said  Hirch  had  left  this  State,  as  aforesaid,  one  Thompson,  who  had 
received  the  policy  from  Van  Dusen,  defendant's  general  agent  in 
Minnesota,  came  to  the  store  in  which  Isidor  was  conducting  his 
father's  said  business,  and  informed  said  Isidor  that  he  had  the 
policy,  at  the  same  time  showing  it  to  said  Isidor,  who  read  it,  and 
informing  him  that  the  first  annual  premium,  about  ^100,  was  to  be 
paid  in  cash,  and  a  note  to  be  received  for  about  the  same  sum ;  that 
Isidor  told  Thompson  that  he  could  not  pay  him  any  money,  but 
would  sign  the  note;  that  at  said  Thompson's  request  Isidor 
signed  the  note  for  and  in  the  name  of  his  father ;  that  Thomp- 
son took  the  note  and  put  it  with  the  policy  in  an  envelope ;  that 
Isidor  tiien  asked  said  Thompson  for  the  policy,  but  that  Thompson 
said  he  would  keep  it  till  said  Hirch  Heiman  orot  home  and  would 
wait  for  the  money  and  keep  the  policy  good  until  then.  That  said 
Thompson  did  not  deliver  the  policy  to  said  Isidor ;  that  Isidor 
informed  said  Thompson  that  he  expected  his  father  home  in  a  few 
days  ;  that  the  note  has  never  been  returned. 

The  note  was  of  the  tenor  following — })lanks  filled  up. 

IIautford. . 

Twelve  months  after  date,  lor  value  received  1  i)roniise  to  pay  the  Phcenix 

Mutual  JJfe  Insurance  Company  or  order dollars,  with  interest 

payable  annually  in  advance  at  (5  per  cent.,  it  beintj^  for  part  preniiuni  due 
and  payal)le  on  policy  No. of  said  Conjpany.  on  the  life  of - 
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dated ,  which  policy  and  all  payments  or  profits  which  may  become 

doe  thereon  are  hereby  pledged  and  hypothecated  to  said  Company,  for  the 
payment  of  the  note. 

Said  Isidor^  examined  for  plaintiff,  testified  on  cross-examination, 
as  follows :  "  Mr.  Thompson  asked  me  for  the  money ;  he  said  there 
was  so  much  to  be  paid ;  he  asked  if  I  could  pay  it.  I  said  I  was 
pretty  short,  but  that  my  father  would  be  home  soon ;  he  did  not 
urge  me  to  pay  it ;  *  *  *  did  not  tell  me  that  it  was  necessary 
to  pay  the  premium.''  Josiab  Thompson,  examined  for  plaintiff*, 
testified  that  he  received  the  policy  from  Van  Dusen,  (the  defendant's 
general  agent  in  Minnesota),  ''to  deliver  and  collect  the  premium  on 
it  the  same  as  on  other  policies  ;  that  be  had  no  special  instructions 
in  this  case,  that  his  instructions  in  every  case  were  that  the  policy 
was  not  to  be  delivered  till  he  received  the  premium."  Hirch  Hei- 
man never  returned.  He  died  on  September  9,  1869,  and  proper 
proofs  of  his  death  were  duly  served  upon  defendants.  After  some 
other  evidence,  not  important  upon  this  appeal,  the  plaintifl^  rested. 
Defendant  moved  to  dismiss  upon  tlie  ground  that  '*  plaintiff  had 
failed  to  establish  a  cause  of  action."  Motion  granted.  Plaintiff 
moved  for  a  new  trial,  and  from  the  order  denying  the  latter  she 
appeals. 

Plaintiff"  argues  that  the  dismissal  was  erroneous,  because, 

1st.  Even  admitting  the  policy  was  never  delivered,  there  was 
evidence  tending  to  prove  a  contract  of  insurance,  upon  which  evi- 
dence the  jury  should  have  been  allowed  to  pass.  This  position  has 
reference  to  the  evidence  that  an  application  for  insurance  had  been 
duly  made,  and  a  policy  based  thereupon  had  been  signed  and  sealed 
by  defendant,  and  forwarded  to  an  agent  whose  duty  it  was  to  receive 
the  premium  and  deliver  the  policy  to  the  insured. 

Plaintiff*  contends  that  upon  this  evidence  it  was  for  the  jury  to 
determine  whether  the  application  had  been  accepted  by  the  defend- 
ant, arguing  that  if  it  had  been  accepted,  the  contract  of  insurance 
existed,  although  the  policy,  the  formal  instrument  evidencing  the 
contract,  had  not  been  delivered. 

But,  as  independent  of  the  policy,  there  is  nothinij  in  the  case 
tending  to  show  any  acceptance  of  the  application,  or  any  agreement 
to  insure.  The  presumption  is  that  while  there  were  negotiations, 
there  was  no  contract  and  no  purpose  to  contract  otherwise  than  by  a 
policy  made  and  delivered  upon  simultaneous  payment  of  the  pre- 
mium.—Mackey  vs,  Mut.  Ben.  Ins.  Co.,  108  Mass.,  92;  see  also  St 
Louis  Mut.  Ins.  Co.  vs.  Kennedy,  6  Bush.,  450. 

The  application  for  insurance  is  a  mere  proposal  on  the  part  of  the 
27— 
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applicant ;  when  the  insurer  signifies  his  acceptance  of  it  to  the  pro- 
poser, and  not  before,  the  minds  of  the  parties  meet,  and  the 
contract  is  made.— Taylor  vs,  Merch  F.  I.  Co.,  9  How.,  300;  Flan- 
ders on  Ins.,  109.  This  acceptance  must  be  signified  by  some  act — 
a  simple  mental  acceptance,  a  mere  thought,  amounting  to  nothing. 

Now  the  acts  of  defendant  relied  on  by  plaintiff  as  showing  an 
acceptance  of  her  proposal,  are  the  making  of  the  policy  and  the 
forwarding  of  the  same  to  an  agent,  whose  duty  it  was  to  receive  the 
premium  and  deliver  the  policy  to  the  insured,  to  which  ma}'  in  thU 
case  be  added  the  piesentation  of  the  policy  to  plaintiff's  alleged 
agent.  But  while  tliese  acts  were  indicative  of  an  acceptance  of 
plaintiff's  application,  they  were,  under  the  presumption  above  men- 
tioned, evidence  of  an  acceptance  only  as  the  basis  of  a  contract  to 
be  entered  into  by  a  policy  which  was  to  be  made  and  delivered,  so  as 
to  become  operative  as  a  contrac*^  only  upon  the  simultaneous  pay- 
ment of  the  premium.  In  other  words,  these  acts  on  defendant's 
part  were  evidence  not  of  a  contract  to  insure,  but  of  a  willingness 
to  enter  into  such  contract  upon  performance — (i.e.,  upon  payment 
of  the  premium),  bv  the  otlier  party.  It  may  be  further  added  in 
reply  to  a  portion  of  the  counsers  reasoning,  that  the  application 
being  a  mere  proposal  "  cannot  be  converted  into  a  contract  by  delay 
on  the  part  of  the  company,"  or  its  agent  in  rejecting  or  accepting  it. 
— Flanders  on  Ins.,  1()9  ;  Ins.  Co.  v^.  Johnson,  11  Harris,  72.  So 
far  then  as  the  first  position  taken  by  plaintiff's  counsel  is  concerned, 
the  dismissal  of  the  action  was  not  erroneous. 

In  the  second  place,  the  plaintiff  insists  that  the  dismissal  was 
wrong  because  there  was  evidence  tending  to  prove  a  delivery 
of  the  policy.  It  is  not  claimed  that  the  exhibition  of  the  policy 
to  Isidor  Heinian,  or  liis  temporary  pos.NOS8ion  of  the  same  while 
reading  it,  aniounlod  to  a  delivery.  It  was  evidently  handed  him 
for  inspection  simply,  and  not  with  desii^n  to  vest  its  legal  posses- 
sion in  him  or  in  any  person  tbrou«*;h  him. — Mackoy  vs.  Mut.  Ben. 
Ins.  Co.,  supniy  s!).  A  delivery  '^  may  either  be  actual — that  is,  by 
doing  sometliini^  and  sayini^  nothing;  or  verbal — that  is,  by  saying 
8omothin<»:  and  doinii;  nothing,  or  it  may  be  by  both  ;  but  it  must 
be  by  something  answering  to  one  or  the  other,  or  both  these,  and 
with  intent  thereby  to  give  eifeet  to  the  deed.*' — Wash.  Real  Prop., 
57S,  and  cases  cited;  Stevens  vs.  Hatch,  6  Minn.,  74;  Mills  vs. 
(ireen,  2<»,  Pick.  :i5. 

In  the  case  at  i)ar  no  evidence  tends  to  show  any  traiisf'er  of 
the  legal  manual  possession  of  the  policy  to  the  assured,  or  to  any 
person  for  her,  so  as  to  constitute  a  delivery  in  fact.     Then,  the 
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polioy  is  prima  facie  inoomplete  as  a  oontraot — Collins  vs.  Ins.  Co., 
quoted  in  Flanders  on  Ins.,  104 — note,  and  the  burden  is  upon  the 
plaintiff  to  show  that  the  real  intention  and  understanding  was 
to  pass  the  legal  title  and  possession  without  or  before  the  pay- 
ment of  the  premium,  Mackoy  vs.  Mut.  Ben.  Ins.  Co.,  supra,  and 
without  delivery  in  fact,  and  to  account  for  the  circumstance  that 
the  policy  has  not  been  put  into  her  possession,  as  contracts  of  the 
kind  usually  are  when  completely  executed;  or,  in  other  words,  to 
show  that  though  retained  by  Thompson  the  policy  was  constructively 
delivered,  or,  in  the  language  of  the  plaintiff's  counsel,  that  Thomp- 
son's possession  was  the  possession  of  the  assured.  To  show  this,, 
the  plaintiff  most  prove  that  there  was  something  said  or  done,  or 
both,  with  intent  thereby  to  give  effect  to  the  policy.  Plaintiff 
relies  upon  the  testimony  of  Isidor  Heiman,  as  follows  :  "I  said  I 
could  not  give  him  (Thompson)  any  money,  as  we  were  short,  but 
I  would  sign  the  note,  and  I  signed  it  for  my  father  at  Mr.  Thomp- 
son's request.  He  took  the  note  and  put  it  with  the  policy  in  an 
envelope.  I  then  asked  him  for  the  policy  ;  but  he  said  he  would 
keep  it  till  my  father  got  home  ;  he  said  he  would  wait 
for  the  money  until  my  father  got  home,  and  would  keep  the 
policy  good  till  then."  In  considering  this  testimon}^,  it  is  mate- 
rial to  bear  in  mind  that  there  was  no  manual  delivery  of  the 
policy.  This  makes  the  refusal  to  deliver,  upon  express  request, 
quite  significant.  The  refusal  goes  to  show  not  only  that  Thomp- 
son did  not  intend  to  give  effect  to  the  policy,  but  that  he  meant 
to  have  his  intention  clearly  understood.  But,  viewed  in  connec- 
tion with  Thompson's  positive  refusal  to  deliver,  we  think  that  a 
more  particular  analysis  of  the  laugiiage  above  quoted  places  the 
fact  that  there  was  no  intent  to  give  effect  to  the  policy  beyond 
doubt.  "  He  said  he  would  keep  it  (the  policy)  till  my  father  got 
home."  Certainly  there  is  nothing  in  these  words  indicating  the 
intent  referred  to.  *'He  said  he  would  wait  for  the  money  until 
my  father  got  home."  This  is  not  saying  that  he  would  give 
credit  for  the  cash  part  of  the  premium,  an<i  meantime  hold  the 
policy  as  a  deposit  and  as  the  property  of  the  assured  ;  hut  the 
policy  is  retained  for  the  payment  of  the  promiiini.  See  lloyt  vs. 
Mut.  Ben.  Ins.  Co.,  98  Mass.,  544.  Thompson  saying  in  effect, 
"I  will  not  deliver  the  policy  so  as  to  make  it  operative  as  a  con- 
tract, because  the  money  is  not  paid,  but  I  will  retain  the  policy, 
and  wait  until  Hirch  Heiman  returns,  to  give  him  an  ojjport unity 
to  pay  the  money  and  receive  a  delivery  of  the  policy."  The  case 
is  not  analogous  to  those  in  which  policies  have  been  in  fart  deliv- 
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ered,  though  in  violation  of  thoir  own  terms  or  of  authority  before 
premium  paid,  prepayment  having  been  waived,  or  a  credit  given  for 
the  premium.     Policies  issued  under  such  circumstances  have  been 
upheld  because  actually  delivered,  and  with  intent  that  they  shall 
take  effect.     Sheldon  vs.  Conn.  Mut.  Life  Ins.  Co.,  25,  Conn.,  207; 
Goit  vs.  Mut.  Ben.  Ins.  Co.,  25  Barb.,  190;  Sheldon  vs.  .Etna  Ins. 
Co.,  26  N.  Y.,  460.     There  is  no  credit  given  in  the  case  at  bar, 
not  only  because  none  is  expressed,  but  because  there  being  no 
delivery  of  the  policy,  but  a  refusal  to  deliver  it,  there  was  no  con- 
sideration moving  from  the  defendant  for  any  obligation  on  the 
part  of  the  assured  for  which  to  give  credit,  and  for  the  further 
reason  that  there  was  no  consideration  moving  from  the  assured 
for  any  agreement  on  the  part  of  the  defendant  to  give  credit. 
Hoyt  vs.  Mut.  Ben.  Life  Ins.  Co.,  supra,      *'  And  would  keep  the 
policy  good  until  then.''  Now  keeping  in  mind  that  when  this  was 
said  there  had  been  no  actual  delivery  of  the  policy,  but  a  refusal 
to  deliver  it,  and  that  there  had  been  no  agreement  to  hold  it, as 
the  property  of  the  assured,  it  seems  to  us  that  these  words  can 
only  mean  that  he  would  keep  the  policy  as  good  as  it  then  was- 
He  does  not  agree  to  make  it  good,  to  make  it  operative  as  a  con- 
tract, to  give  effect  to  it  as  a  policy,  but  simply  to  keep  it  good. 
As  is  suggested   by  counsel  for  defendant,  wo  think  this  means 
nothing  more  than  that  he  would  retain  the  policy,  would  not  re- 
turn it  to  the  home  office  as  is  usually  required,  but  would  keep 
it  good,  so  that  when  Hirch  Heiman  returned  ho  might  have  the 
same  opportunity  to  pay  the  premium,  and  take  a  delivery  of  the 
policy,  as  he  would  have  had  if  then  present.     It  is  to  be  observed, 
also,  that  Thompson  said  he  would  keep  the   policy,  wait  for  the 
money,  and  keep  the  policy  good,  all,  until  Hirch   Seiman    got 
homr.     All  of  these  alleged  promises  are  based  upon  the  idea  that 
Heiman  would  get  home.     The  words  italicised  are  then,  as  it  seems 
to  us,  in  the  nature  of  a  condition  upon  the  fulfillment  of  which 
whatever  binding  force  these  promises  may  possess  depends.      It 
is  as  if  Thompson  had  promised  to  do  these  things  until  Heiman 
came  home;  if,  or  provided,  he  came  home.     When  the  fulfillment 
became  impossible,  as  it  did  by  Hoiman's  death,  the  promises,  if 
ever  binding,  bound  no  longer.     As  to  the  note,  when  it   is  con- 
sidered with  reference  to  the  circumstances  under  which  the  testi- 
mony shows  it  to  have  been  taken,  it  has  no  tendency  to  show  a 
delivery  of  the  policy,  actual  or  constructive,  or  any  intent  to  give 
effect  to  the  same  as  a  contract.     Admitting  that  Isidor  Heiman 
had  authority  to  make  the  note,  it  could,  at  most,  only  go  in  part 
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payment  of  the  premium )  and  nnless  it  was  so  agreed  (and  there 
is  no  evidence  of  such  agreement)^  the  assured  would  not;  upon 
simply  executing  and  delivering  the  note,  be  entitled  to  a  manual 
delivery  of  the  policy,  or  to  claim  that  Thompson's  possession  of  it 
should  be  held  as  her  possession.  For,  notwithstanding  the  execu- 
tion of  the  note,  the  condition  upon  which  defendant's  liability 
upon  the  policy  is  to  attach  is  in  part  unperformed.  Flanders  on 
Ins.,  110 ;  Sanford  vs.  The  Mut.  Fire  Ins.  Co.,  11  Paige,  647.  Nor  is 
the  retention  of  the  note  by  the  defendant,  or  its  agent,  important. 
Admitting  that  it  is  negotiable  paper,  and  that  it  does  not  carry 
notice  of  its  infirmity  upon  its  face,  there  is  nothing  in  this  case  to 
show  that  defendant  has  negotiated  it  or  claims  to  hold  it  ad- 
versely, or  is  not  ready  to  deliver  it  up  on  proper  demand.  Cer- 
tainly it  is  not  defendant's  duty  to  seek  out  the  proper  person 
to  whom  to  tender  it  or  give  it  up.  Parker  vs.  Parker,  1  Gray 
409 ;  St.  Louis  Mut.  Life  Ins.  Co.  vs.  Kennedy,  supra. 

Passing  from  these  details,  when  we  consider,  generally,  that  all 
that  was  said  and  done  at  the  interview  between  Thompson  andlsidor 
Heiman,  was  said  and  done  in  immediate  connection  with  Thomp- 
son's positive  refusal  to  deliver  the  policy,  we  think  there  is  no 
reasonable  construction  of  his  language  or  acts  which  will  justify 
the  inference  that  though  he  refused  to  give  effect  to  the  policy  by 
manaal  delivery,  he  intended,  or  was  understood  to  intend,  that  he 
would  hold  the  policy  as  the  property  of  the  assured,  thereby 
making  a  constructive  delivery  of  it,  so  that  his  possession  would 
be  the  assured 's  possession,  and  the  policy  be  as  good  to  her,  to  all 
intents  and  purposes,  as  if  he  had  made  manual  delivery  thereof. 
And  this  inference  is  still  more  unwarrantable  when  we  call  to 
mind  that  upon  the  testimony  introduced  by  plaintiff  it  appears 
that  Thompson  was  instructed  not  to  deliver  policies  until  the  pre- 
mium was  paid,  and  that  in  the  absence  of  clear  affirmative  evi- 
dence to  the  contrary^  he  is  not  to  be  presumed  to  have  disobeyed 
his  instructions  and  violated  his  obligation  to  his  principal. 

As,  in  our  opinion,  then,  the  plaintiff  failed  to  adduce  evidence 
which  by  any  fair  construction  tends  to  establish  a  contract  of 
insurance  or  a  delivery  of  the  policy,  actual  or  constructive,  the 
order  dismissing  the  action  was  right,  and  the  order  denying  a  new 
trial  must  be  affirmed. 
Ordered  accordingly. 
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SUPREME    COURT    OF   IOWA, 

JUNK   TERMy    1S71, 

Appeal  from  Dubuqve  Circuit  Court. 

ISABELLA  WILLIAMS,  by  her  next  friend,  Appellee, ) 

vs. 

THE  WASHINGTON  LIFE   INS.  CO.,  AppU.* 

Where  a  policy  provided  that  payment  of  premiums  should  be  made  on  or  before 
a  certain  day  at  the  office  of  the  company,  **  or  to  agents  when  they  produce 


receipts  signed  by  the  president  or  secretary,"  It  Is  not  necessary  to  show 
that  an  agent  of  the  company  presented  a  receipt  for  the  premiums  and  that 
payment  was  neglected  or  refused.    The  true  consideration  of  the  clause  is  that 


the  premiums  were  to  be  paid  on  the  day  fixed  by  the  policy,  in  any  event,  and 
that  they  might  be  paid  at  the  office  of  the  company  or  to  such  agents  as  should 
have  and  produce  receipts  signed  by  the  president  or  secretary,  as  evidence  of 
their  authority  to  receive  the  premiums. 
A  policy  was  procured  by  a  mother  upon  her  own  life  for  the  benefit  of  her  infant 
daughter  and  two  quarterly  premiums  paid.  The  mother  then  surrendered 
the  policy  to  tlie  company  and  no  further  premiums  were  paid  before  her 
death.  T/tfW,  that  as  the  two  premiums  due  l)efore  the  death  of  the  mother  were 
not  paid,  the  daughter  could  not  recover  under  the  policy,  and  that  it  was  not 
necessary  to  inquire  whether  the  mother  could  or  could  not,  lor  a  considera- 
tion, surrender  or  cancel  the  policy. 

Action  upon  a  life  iuHurance  policy,  made  by  the  defendant 
March  Ist,  1809,  insuring  the  life  of  Mary  F.  Williams,  the  mother 
of  plaintiff.  The  petition  alleged  the  execution  of  the  policy  upon 
•an  agreed  consideration,  the  deatli  of  the  insured)  notice  and  pi*oof 
thereof,  and  the  failure  of  defendant  to  pay.  The  answer  admits 
the  execution  of  the  polic}',  the  death  and  notice  thereof,  but  al- 
leged the  non-payment  of  the  premiums  as  they  became  due,  speci- 
fying them,  and  the  forfeiture  of  the  polic}*  thereby,  and  also  that 
subsequent  to  the  execution  and  delivery  of  the  polic\^,  in  consid- 
eration of  the  re-payment  of  all  premiums  and  expenses  by  the 
defendant  to  the  insured,  the  policy  was  surrendered  to  defendant 
and  cancelled.  The  cause  was  tried  to  a  jury.  The  defendant,  at 
plaintiffs  re(iuesi,  produced  the  policy  :  the  only  parts  thereof  upon 
which  any  (luestion  arises,  are  as  follows:  *' This  policy  of  insur- 
ance witnesseth.  that  the  Washington  Life  Insurance  Company,  in 
consideration  of  the  rej)resentations  made  to  them  in  the  applica- 
tion for  this  policy,  and  of  the  sum  of  fifty  one  dollars  to  them 
dul}'  paid  by  the  assured  under  this  pulicy,  to  wit,  Isabella  Williamp, 


•Dcriftion  rendered  Jmu'  H'.th,  1871. 
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daughter  of  Mary  F.  Williams,  and  of  the  annnal  preminm  of  fifty 
one  dollars  to  be  paid  on  or  before  the  first  day  of  March,  in  every 
yew  daring  the  oontinaance  of  this  policy,  do  insure  the  life  of  the 
said  Mary  F.  Williams,  of  Dabuque,  in  the  County  of  Dubuque, 
State  of  Iowa,  in  the  amount  of  twenty -five  hundred  dollars  (with 
participation  in  profits)  for  the  term  of  her  natural  life,  •  ^  • 
if  the  said  premium  shall  not  be  paid  on  or  before  the  days  above 
mentioned  for  the  payment  thereof,  at  the  office  of  the  Company 
in  the  City  of  New  York,  unless  otherwise  expressly  agreed  in  wri- 
ting, or  to  agents,  when  they  produce  receipts  signed  by  the  Pres- 
ident or  Secretary,  then,  and  in  every  such  case,  the  Company  shall 
not  be  liable  for  the  payment  of  the  sum  insured,  or  any  part 
thereof,  and  this  policy  shall  be  null  and  void  and  shall  cease  and 
determine,  except  in  the  case  of  the  due  surrender  of  thin  policy  as 
herein  provided.  ''  The  application  stated  the  "name  of  the  per- 
son for  whose  benefit  the  insurance  is  applied  for,  Isabella  Williams ; 
residence,  Dubuque;  relationship,  daughter;"  and  was  signed,  "Isa- 
bella Williams  by  Florence  Williams." 

The  evidence  showed  that  a  few  days  afier  the  application  was 
forwarded  to  the  company,  a  request  for  a  change  from  annual  to 
quarterly  payments  was  also  forwarded  and  the  change  was 
granted  by  the  company,  and  the  first  payment  of  premium  on  the 
delivery  of  the  policy  was  a  quarterly  payment  of  $16.66.  The 
weight  of  the  evidence  showed  that  Mary  F.  Williams,  the 
and  mother,  whose  life  was  insured,  had  some  means  of  her  own  and 
that  she  procured  the  policy  with  a  view  to  a  provision  for  her 
daughter,  then  quite  young.  The  quarterly  payment  of  816.67 
due  on  first  of  June,  1869,  was  also  paid.  On  the  8th  day  of  July, 
1869,  Mary  F.  Williams,  in  consideration  of  forty  dollars  paid  to 
her  by  the  company,  surrendered  the  policy  to  the  company,  and 
acknowledged  the  same  to  be  in  full  for  all  claims  under  it.  No 
further  premiums  were  paid,  or  other  act  done  under  the  polic}'. 
Mary  F.  Williams  died  December  8d,  1869.  Under  the  instruc- 
tions of  the  Court,  the  jury  found  for  the  plaintiff.  Judgment 
accordingly.     The  defendant  appeals. 

Shikas,  Yan    Du/ee  k  Henderson,   for  Appellant, 

Adams  &  Robinson,   for  Appellee. 

Cole,  ,J. 
The  court  instructed  the  jury  that  ''  by  the  terms  of  the  polic}' 
a  mere  omission  to  pay  the  premiums  when  due,  would  not  alone 
work  a  forfeiture ;  if  a  forfeiture  of  the   policy  is  claimed,  for  the 
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non-payment  of  premiumB,  it  must  be  shown  that  an  agent  of  the 
company  presented  a  receipt  for  the  premiums  to  a  person  liable  to 
pay  it,  and  such  person  refused  or  neglected  to  make  the  payment 
thereof."  This  is  assigned  as  error.  The  language  of  the  policy 
is,  "  If  the  said  premiums  shall  not  be  paid  on  or  before  the  day 
above  mentioned  for  the  payment  thereof,  at  the  office  of  the  com- 
pany, in  the  city  of  New  York,  (unless  otherwise  expressly  agreed 
in  writing),  or  to  agents  when  they  produce  receipts  signed  by  the 
president  or  secretary,  then,  and  in  QVQvy  such  case,  the  company 
shall  not  be  liable  for  the  payment  of  the  sum  insured,  or  any  part 
thereof,  etc.''  In  our  view,  the  true  construction  of  this  clause  of 
the  policy  is,  that  the  premiums  are  to  be  paid  on  the  days  fixed  by 
the  policy  (as  amended  by  the  agreement  for  quarterly  payments) 
in  any  event;  and  the  assured  might  pay  on  those  days,  either  at 
the  office  of  the  company  in  New  York,  or  to  agents ;  but  the  pay- 
ment could  only  be  made  to  such  agents  as  should  have  and  pro- 
duce receipts  therefor,  signed  by  the  president  or  secretary — the 
receipts  thus  signed  being  evidence  of  the  authority  of  the  agents 
to  receive  the  premiums.  This  construction  is  in  accord  with  the 
plain  and  ordinary  meaning  of  the  language  used,  with  the  uniform 
rule  of  insurance,  requiring  prompt  and  advance  payments,  and 
with  oven  a  technical  construction  of  the  language.  The  policy 
fixes  the  time  for  payment,  and  then  says  it  may  be  made  to  tho 
company  or  to  agents  when  they  produce  receipts,  etc. 

It  being  conceded  that  the  premiums  due  on  Sept.  1st  and  Dec* 
1st,  1869,  were,  without  excuse,  not  paid  nor  offered  to  be  paid,  it 
is  fatal  to  plaintiff*s  case.  We  need  not,  therefore,  inquire  whether 
the  mother  could  or  could  not,  for  a  consideration,  surrender  or 
cancel  the  policy.  It  having  been  done  and  no  objection  made  to 
it,  no  premiums  paid,  or  act  done  or  claim  made,  under  the  policy^ 
until  after  the  death  of  the  assured,  the  plaintiff  cannot  recover. 

It  was  error  to  give  the  instruction. 

Reversed. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER   TERM,  1870. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Connecticut 

THE  HOWARD  FIRE  INS.  CO.,  Pl'ffs  in  Error,  \ 

vs.  V 

THE  NORWICH  AND  N.  Y.  TRANSPORTATION  CO.  ) 

The  boat  was  insured  af^ainst  tire.  The  water  let  into  the  boat  by  a  collision, 
generated  steam  in  the  fUrnace,  which  blew  out  the  lire  setting  tire  to  the  boat, 
cansing  her  to  sink  until  totally  submerged,  when,  but  for  the  fire,  she  would 
only  have  sunk  to  the  promenade  deck.  Ifeldj  that  the  fire  was  the  efficient 
predominating  cause,  and  the  one  nearest  the  catastrophe  which  directly  con- 
tributed to  all  the  damage  done  after  she  had  sunk  to  her  promenade  deck . 

The  tire  in  this  case  was  caused  by  the  collision,  but  the  policy  insured  against 
tire  caused  by  collision . 

When  an  efficient  cause  nearest  the  loss  is  a  peril  expressly  insured  against,  the 
insurer  is  not  to  be  released  from  responsibility  by  showing  that  the  property 
was  brought  within  that  peril  by  a  cause  not  mentioned  in  the  contract. 

The  insurer  was  liable  for  damage  done  after  the  boat  had  sunk  to  her  promenade 
deck. 

Mr.  Justice  Strong,  delivered  the  opinion  of  the  Court. 

Mr.  Phillips  in  his  Treatise  on  the  Law  of  Insurance,  lays  down 
two  rules  respecting  the  concurrence   of  different  causes  of  loss, 
which  the  plaintiffs  in  error  contend  should  be  applied  to  this  case, 
and  which,  if  applied,  they  insist  must  lead  to  a  reversal  of  the 
judgment  in  the  court  below.     The  first  of  these  is :  ^'  In  case  of 
the  concurrence  of  two  causes  of  loss,  one  al  the  risk  of  the  assured, 
and  the  other  insured  against,  or  one  insured  against  by  A,  and  the 
other  by  B,  if  the  damage  by  the  perils  respectively  can  be  dis- 
criminated, each  party  must  bear  his  proportion."     The  second  is, 
"  Where  different  parties,  whether  the  assured  and  the  underwriter, 
or  different  underwriters,  are  responsible  for  different  causes  of 
loss,  and  the  damage  by  each  cannot  be  distinguished,  the  party 
responsible  for  the  predominating  efficient  cause,  or  that  by  which 
the  operation  of  the  other  is  directly  occasioned,  as  being  merely 
incidental  to  it,  is  liable  to  bear  the  loss.     Phillips  on  Insurance, 
vol.  1,  sees.  1136,  1137.     These  propositions  may  be  accepted  as 
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correct  statements  of  the  law,  and  the  question  before  us  is,  whether 
the  circuit  court,  in  giving  judgment  for  the  assured,  failed  to 
apply  them  rightly  to  the  facts  of  the  case. 

The  plaintiffs  in  error  insured  for  the  defendants,  the  steamer 
Norwich,  against  fire,  and  the  policy  was  in  force  when  the  loss 
occurred.  It  covered  the  steamer,  her  hull,  boilers,  machinery, 
tackle,  furniture,  apparel,  etc.  whether  stationary  or  movable, 
whether  the  boat  should  be  running  or  not  running,  and  insured 
thereon  five  thousand  doll  irs  against  all  such  loss  or  damage,  not 
exceeding  the  sum  insured,  as  should  happen  to  the  property  by 
fire,  other  than  fire  happening  by  means  of  any  invasion,  insurrec- 
tion^ riot,  or  civil  commotion,  or  of  any  military  or  usurped  power. 
Thus  loss  from  fire  happening  in  consequence  of  every  other  cause 
than  those  excepted  was  covered  by  the  policy.  The  insurers  took 
the  risk  of  fires  caused  by  lightning,  explosions,  and  collisions. 
Such  was  the  contract. 

The  circumstances  attending  the  loss,  as  appears  from  the  spe- 
cial findings  of  the  court  by  which  the  case  was  tried,  without  the 
intervention  of  a  jury,  were  substantially  these:  While  on  one  of 
her  regular  trips  from  Norwich  to  Xew  York,  on  Long  Island 
Sound,  the  steamer  collided  with  a  schooner,  the  latter  striking  her 
on  her  port  side,  and  cutting  into  her  hull  below  the  water 
line,  in  consequence  of  which  she  iramediateh'  and  rapidly  be- 
gan to  fill  with  water.  Within  ten  or  fifteen  minutes  after 
the  collision,  the  water  reached  the  floor  of  the  furnace,  and  the 
steam  thereby  generated  blew  out  the  fire,  which  communicated 
with  the  wood  work  of  the  boat.  Her  upper  works  and  her  com- 
bustible freight  were  soon  enveloped  in  flames,  and  they  continued 
to  burn  half  or  three-quarters  of  an  hour,  when  she  gradually  sunk 
in  twenty  fathoms  of  water,  heeling  over.  The  steamer  was  so 
constructed  that  her  main  deck  was  completely  housed  in  from 
stem  to  stern,  up  to  her  promenade,  or  hurricane  deck  above.  Her 
freight  was  stowed  on  the  main  deck,  and  her  cabin  and  state-rooms 
were  on  the  hurricane  dock.  From  the  effects  of  the  collision 
alone  she  would  not  have  sunk  below  her  promenade  deck,  but 
would  have  remaine<l  there  suspended  in  the  water,  and  would 
have  boon  towed  to  a  place  of  safety,  when  she,  her  engines, 
tackle,  and  furniture  could  have  been  repaired  and  restored  to  their 
condition  prior  to  the  collision  tor  the  sum  of  fifteen  thousand 
dollars,  the  expense  of  towage  included.  The  sinking  of  the 
steamer  below  her  promenade  deck  was  the  result  of  the  action  of 
the  fire  in  burning  off  her  light  u})per  works  and  housing,  thus 
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liberating  her  flight;  allowing  maoh  of  it  to  drift  away,  whereby 
her  floating  capacity  was  greatly  redaced,  so  that  she  sunk  to  the 
bottom,  and  all  the  damage  which  she  suffered  beyond  the  fifteen 
thousand  dollars  abore  named  as  chargeable  to  the  collision, 
(amoiinting  to  seventy-three  thousand  dollars^)  including  the  cost 
of  raising  the  boat,  was  the  natural  and  necessary  result  of  the 
fire  and  of  the  fire  only.  AH  this  is  found  as  facts  by  the  circuit 
court. 

It  is  now  urged  on  behalf  of  the  plaintiffs  in  error  that  these 
findings  establish  the  sinking  of  the  steamer,  wherein  consisted 
principally  the  loss,  or  that  part  of  it  in  excess  of  fifteen  thousand 
dollars  chargeable  to  the  collision,  was  the  result  of  two  concurrent 
causes,  one  the  fire,  and  the  other  the  water  in  the  steamer's  hold, 
let  in  by  the  breach  made  by  the  collision.  As  the  influx  of  the 
water  was  the  direct  and  necessary  consequence  of  the  collision,  it 
is  argued  that  the  collision  was  the  predominating,  and,  therefore,  the 
proximate  cause  of  the  loss.  The  argument  overlooks  the  fact, 
distinctly  found,  that  the  damage  resulting  from  the  sinking 
of  the  vessel  was  the  natural  and  necessary  result  of  the 
fire  only,  if  it  be  said  that  this  was  but  an  inference  from 
facts  previously  found,  it  was  not  for  that  reason  necessarily 
a  mere  legal  conclusion.  But  we  need  not  rely  upon  this. 
Apart  from  that  finding,  the  other  findings,  unquestionably 
of  facts*  show  that  neither  the  collision,  nor  the  presence  of  water 
in  the  steamer's  hold  was  the  predominating  efficient  cause  of  her 
going  to  the  bottom.  That  result  required  the  agency  of  the  fire. 
It  is  found  that  the  water  would  not  have  caused  the  vessel  to  sink 
below  her  promenade  deck,  had  not  some  other  cause  of  sinking 
supervened.  It  would  have  expended  its  force  at  that  point.  The 
effects  of  the  fire  was  necessary  to  give  it  additional  efficiency. 
The  fire  was,  therefore,  the  efficient  predominating  cause,  as  well 
as  nearest  in  time  to  the  catastrophe,  which  not  only  directly  con- 
tributed to  all  the  damage  done,  after  the  steamer  had  sunk  to  her 
promenade  deck,  bat  enlarged  the  destructive  power  of  the  water, 
and  rendered  certain  the  submergence  of  the  vessel.  This  plainly 
appears,  if  we  suppose  that  the  fire  had  occurred  on  the  day  after 
the  collision,  and  had  originated  from  some  other  cause  than  the 
collision  itself  The  effects  of  the  prior  disaster  would  then  have  been 
complete.  The  steamer  would  have  been  full  of  water,  sunk  to 
her  promenade  deck,  and,  remaining  thus  suspended,  would  have 
been  towed  to  a  place  of  safety  and  saved,  in  that  condition,  to  her 
owners,  except  for  the  new  injury.     But  the  fire  occurring  on  the 
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next  day,  destroying  the  upper  works  and  the  housing,  thus  liber- 
ating the  light  freight  and  greatly  reducing  the  floating  capacity 
of  the  steamer,  would  have  caused  her  to  sink  to  the  bottom  as  she 
did.  In  the  case  supposed,  the  water  would  have  been  as  truly 
a  concurrent  and  efficient  cause  of  the  steamer's  sinking,  as  it  was 
in  the  case  now  in  hand.  It  would  have  operated  in  precisely  the 
same  manner,  remaining  dormant  until  given  new  activity.  But 
could  there  have  been  any  hesitation  in  that  case,  in  determining 
which  was  the  proximate,  the  efficient,  predominating  cause  of 
the  sinking  of  the  vessel  ?  And  can  it  be  doubted  that  the  under- 
writers against  loss  by  fire  would  be  held  responsible  for  such  a  loss  ? 
Wherein  does  the  case  supposed  differ  in  principle  from  the  present, 
wrhen  the  facts  found  are  considered  ?  True,  the  fire  in  this  case 
was  caused  by  the  collision,  but  the  policy  insured  against  fire 
caused  by  collision.  True^  the  fire  immediately  followed  the 
filling  of  the  steamer  with  water,  or  commenced  while  she  was 
filling,  but  the  effects  of  the  fire  are  conclusively  distinguished 
from  the  breach  in  the  steamer's  hull,  and  the  filling  of  her  hold 
with  water.  The  damages  caused  by  the  several  agencies  have 
been  discriminated,  and  its  proper  share  assigned  to  each.  It  is  an 
established  fact  that  the  damaging  effect  of  the  water,  independent 
of  the  fire,  would  not  have  reached  be^'ond  sinking  of  the  steamer 
to  its  upper  deck,  when  she  would  have  been  saved  from  further 
injury. 

There  is,  undoubtedly,  difficulty,  in  many  cases,  attending  the 
application  of  the  maxim,  "proxima  causa,  non  remota  spectatur," 
but  none  when  the  causes  succeed  each  other  in  order  of  time.  In 
such  cases  the  rule  ie  plain.  VVhen  one  of  several  successive 
causes  is  sufficient  to  produce  the  effect,  for  example,  to  cause  a 
loss,  the  law  will  never  regard  an  antecedent  cause  of  that  cause, 
or  the  "  causa  causans." — Gon.  Mutual  Ins.  Co.  vs.  Sherwood,  14 
How.,  366.  In  such  a  case  there  is  no  doubt  which  cause  is  the  prox- 
imate one  within  the  meaning  of  the  maxim.  But,  when  there  is 
no  order  of  succession  in  lime,  when  there  are  two  concurrent 
causes  of  a  loss,  the  predominating  efficient  one  must  be  regarded 
as  the  proximate,  when  the  damage  done  b^'each  cannot  be  distin- 
guished. Such  is,  in  effect,  Mr.  Phillips*  rule.  And  certainly  that 
cause  which  set  the  other  in  motion,  and  gave  to  it  its  efficiency  for 
harm  at  the  time  of  the  disaster  must  rank  as  predominant.  In 
the  present  case,  however,  the  rule  hardly  seems  applicable,  because 
the  damage  resulting  from  the  fire,  and  that  caused  by  the  filling  of 
the  steamer  are  clearly  distinguished. 
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It  is  true,  as  argaed,  that  as  the  insurance  in  this  case  was  only 
agaiost  fire,  the  assured  must  be  regarded  as  having  taken  the  risk  of 
collision,  and  it  is  also  true  that  the  collision  caused  the  fire,  but  it  is 
well  settled  that  when  an  efficient  cause  nearest  the  loss  is  a  peril 
expressly   insured   against,  the   insurer  is  not  to  be  relieved  from 
responsibility  by  his  showing  that  the  property  was  brought  within 
that  peril  by  a  cause  not  mentioned  in  the  contract. — St.  John  vs. 
the  American  Mutual  Ins.  Co.,  1  Kernan,  519.     That  case  is  inst|ruct- 
ive,  and  is,  in  one  particular  at  least,  responsive  to  the  argument  of 
the  plaintiffs  in  error.     It  exhibits  the  difference,  in  effect,  between 
an  express  exception  from  a  risk  undertaken,  and  silence  in  regard 
to  a  peril  not  insured  against.     The  policy,  as  here,  was  against  fire, 
but  it  contained  a  provision  that  the  company  would  not  be  liable 
"  for  any  loss  occasioned  by  the  explosion   of   a   steam   boiler." 
While  it  was  in  force  there  was  an  explosion  of  a  steam  boiler  which 
caused  the  destruction  of  the  property  insured  by  fire.     It  was  held 
the  insurers  were  not  liable.     The  proviso,  or  exce[)tion,  was  con- 
strued as  extending  to  fire  caused  by  such  explosions,  for,  as  the 
parties  were  contracting  about  the   peril  of  fire  alone,  an  express 
exceptfon  of  all  loss  from  explosions  must  have  been  meant  to  cover 
fire  when  a  consequence  of  explosions,  otherwise  the  exception  would 
have  been  unmeaning.     But  the  court  said,  if  nothing  had  been  said 
in  the  policy  respecting  a  steam  boiler,  the  loss,  having  been  occa- 
sioned  by  fire,  as  its  proximate  cause,  would  have  rested  on  the 
insurer-*,  though  it  had  been  shown,  as  it  miu:ht  have  been,  that  the 
fire  was  kindled  by   means  of  the  explosion.     The  judjiment  thus 
turned  on  the  effect  of  an  express  ex(!C[)tion.     Had  there  been  none, 
the  court  would  not  have  enquired  how  the  fire  happened,  whether  by 
an  explosion  or  not.     In  the  case  before  us  there  is  no  exception  of 
collisions,  or  fires  caused  by  collisions.     It  must  therefore  be  under- 
stood that  the  insurers  took  the  risk  of  all  fires  not  expressly  excepted. 
It  has   been   argued    that   because   the    policy    was   against   fire 
only,  the  assured  are  to  be  considered  their  own  insurers  against 
perils  of  the  sea,  including  collisions,  and  as  insurers  against  marine 
risks  are  liable  for  collisions,  with  all  their  consequences,  including 
fires,  the  assured  in  this  case  must  be  held  to  have  undertaken  that 
risk.    This  would  be  so  if  they  had  taken  out  no  policy  against  fire. 
But  that  works  a  material  difference.     Suppose  these   underwriters 
had  insured  the  steamer  against  collisions  and  fire,  and  had  then  re- 
insured in  another  company  against  fire  alone,  as  they  mi^^ht  have 
done,  would  it  have  been  a  sufl3cient  answer  to  a  suit  brought  by  them 
against  their  insurers,  that  the  fire  which  caused  the  steamer  to  sink 
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was  itself  caused  by  a  collision?  No  one  will  affirm  that.  Yet  upon 
the  theory  of  the  plaintiffs  in  error,  this  is  substantially  what  is  now 
attempted.  Before  any  policy  was  issued,  the  Norwich  and  New 
York  Transportation  Company  were  their  own  insurers  against  coUis- 
sions  and  fire,  no  matter  how  caused.  They  sought  protection  against 
some  of  the  possible  consequences  of  these  risks,  and  they  obtained  a 
policy  insuring  them  against  all  loss  by  fire,  except  fire  caused  by 
certain  things,  of  which  collision  was  not  one.  Against  every  other 
consequence  of  a  collision  than  a  fire,  they  remained  their  own  insu- 
rers, but  the  risk  of  fire  was  no  longer  theirs. 

We  have  already  sufficiently  said  that  the  amount  of  the  loss  cansed 
by  the  collision,  apart  from  the  fire,  was  distinctly  ascertained,  and  the 
insurers  where  not  charged  with  it.  So  was  the  amount  of  loss  caused 
by  the  fire  itself  ascertained.  If,  therefore,  it  was  a  case  of  the  con- 
currence of  two  causes  of  loss,  one  at  the  risk  of  the  assured,  and  the 
other  of  the  insurers,  the  damage  resulting  from  each  has  been  dis- 
criminated, and  the  insurers  have  been  held  liable  only  for  that 
caused  by  the  peril  against  which  they  contracted.  —  Vide  Heebner 
vs  Eagle  Ins.  Co.,  10  Gray,  143. 

Judgment  has  therefore  been  given  in  conformity  with  the  rules  as 
above  stated,  in  Phillips  on  Insurance. 

The  judgment  is  affirmed. 


COURT  OF  APPEALS  OF  MARYLAND, 

APRIL    TERM,    1871. 

Appeal  from  Circuit  Court  for  Hoioard  County. 

THE  MUTUAL  BP^NEPIF  LIKE  INS.  CO.,  App't., 

vs. 
HARRIET   H.   \Ml^V\  Appellee^ 

Answers  given  by  tlie  as>ure<l  to  (luestions  asked  in  the  declaration  in  regard  to 
bis  liaving  been  ♦•mployetl  in  niiiitury  or  naval  service;  to  his  having?  had  any 
sickness  within  the  hist  ten  years,  and  in  regard  to  any  company  having  declined 
to  insure  bin),  were  not  warranties,  but  representations,  made  material  by  the 
agreement  of  the  i)arties. 

The  tr\ith  of  iht^e  representations  alone,  and  not  their  materiality,  was  open  to 
the  consideration  of  the.iury.  It  was  not  incumbent  upon  the  insurer  to  show 
that  they  were  morally  fal>e,  hut  it  wouhl  l)e  sufficient  to  defeat  the  pluiutlff's 
action  if  they  were  shown  to  be  simply  untrue. 


'Decision  rendered  April, ,  1H7I. 
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When  the  assured  was  asked  whether  he  had  had  any  of  neveral  specified  diseases, 
and  fUnher  whether  he  had  had  any  sickness  within  ten  years,  and  it  after- 
wards appeared  that  he  had  once  had  chronic  pharyn^i^etis,  a  disease  not  speci- 
fied, it  was  tor  the  jury  to  decide  whether  chronic  pharyngetis  w.is  a  sick- 
ness in  the  contemplation  of  the  parties  putting  and  answering  (he  questions. 

It  waa  a  quention  for  the  jury  to  decide  whether  a  chaplain  in  the  army  is  in  the 
military  service,  and  whether  the  assured,  if  in  the  military  service,  was  eyer 
actually  employed  in  such  service . 

Whether  certain  foci 8  connected  with  an  application  by  the  assured  to  another 
company  for  insurance,  amounted  to  his  upplication  being  declined  or  not  is  a 

3uestion  for  the  jury  to  pass  upon ,  and  unless  his  apphcution  was  in  reality 
eclined,  he  was  under  no  obligation  to  disclose  such  facts  in  answer  to  a  ques- 
tion whether  any  company  had  declined  to  insure  him. 
Evidence  to  show  that  a  person — a  preacher — insured  in  1867,  was  so  fatigued  by 
the  morning  services  in  1860  or  1861,  that  he  was  compelled  to  omit  services  in 
the  afternoon  is  irrelevant. 
Where  the  plaintiflT  was  a  citizen  of  Virginia,  at  the  time  of  the  institution  of  the 
suit,  the  provisions  of  the  act  of  Congi'esn  authorizing  removals  from  the  state 
to  the  fecleral  courts  do  not  apply. 

Grason,  J. 

The  record  in  this  cause  contains  two  exceptions,  the  first  taken  to 
the  ruling  of  the  court  below  in  excluding  from  the  consideration  by 
the  jury  the  evidence  therein  set  out ;  and  the  second  to  the  rejection 
of  ten  of  the  eleven  prayers  offered  by  the  appellant,  the  first  prayer 
having  been  conceded.  The  rejected  prayers  all  relate  to  certain 
answers  made  by  Henry  A.  Wise,  Jr.,  to  questions  five,  eleven  and 
fifteen  put  to  him,  before  the  policy  was  issued,  by  the  agent  of  the 
appellant.  The  appellee,  by  her  declaration  in  writing,  dated  the 
17th  day  of  May,  in  the  year  1867,  (the  same  day  the  policy  bears 
date),  and  filed  with  the  application,  declared  that  the  age  of  said 
Henry  A.  Wise,  Jr.,  at  his  next  birthday  thereafter,  would  be  thirty 
three  years ;  that  he  did  not,  to  the  best  of  her  knowledge  and 
belief,  practice  any  bad  or  vicious  habit  that  tended  to  shorten  life ; 
and  that  she  had  an  interest  in  his  life  to  the  full  amount  of  twenty 
thousand  dollars ;  and  she  thereby  agreed  that  the  answers  of  said 
Henry  A.  Wise,  Jr.,  and  those  of  his  friend  and  physician,  should  be 
the  basis  of  the  contract  between  herself  and  the  company  ;  and  that, 
if  any  untrue  or  fraudulent  allegation  should  be  contained  in  these 
answers  or  in  said  declaration,  allowances  which  should  be  paid  to 
the  company  on  account  of  the  insurance  made  in  consequence 
thereof;  should  be  forfeiled  for  the  benelit  of  the  company.  The 
policy  contains  a  stipulation  that  it  shall  be  void  if  ^'the  declara- 
tion, made  by  the  assured,  and  upon  the  faith  of  which  this  agree- 
ment is  made,  shall  be  found  in  any  respect  untrue." 

The  fifth,  eleventh  and  fifteenth  questions,  to  which  the  prayers 
refer,  and  the  answers  thereto,  are  as  follows  :  5th.  '*IIas  the  party 
been,  or  is  he  now  employed  in  any  military  or  naval  service?"  The 
answer  was  '*No."     11.   **Has  the  party  had  any  sickness  within  the 
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last  ten  years ;  if  so,  what?"  The  answer  was  "Pneumonia  in  1862." 
15.  ''Has  any  company  declined  to  insure  the  party ;  if  so,  what 
company,  when  and  for  what  reasons?"    The  answer  was  "No." 

The  contract  between  the  parties  having  been  entered  into  upon  the 
basis  of  the  truth  of  these  answers,  it  becomes  necessary  to  ascertain 
whether  they  constitute  warranties,  (which  cast  upon  the  assured  the 
onus  of  proving  the  literal  truth  of  them^)  or  whether  they  are  rep- 
resentations merely;  and  if  representations,  whether  their  materiality, 
as  well  as  their  truth,  is  to  be  passed  upon  by  the  jury.  We  have 
carefully  examined  and  considered  the  authorities  referred  to  in  the 
argument,  and  are  of  opinion  that  the  true  rule  of  construction  of 
contracts  like  this,  is  that  adopted  and  acted  upon  in  the  cases  of 
Anderson  vs,  Fitzgerald,  4  H.  of  Lords,  cases  503,  514 ;  and  Camp- 
bell vs.  New  England  Ins.  Co.,  98th  Mass.  381.  Both  of  those  cases 
presented  questions  almost  identical  with  those  raised  in  this  case, 
andjn  each  of  them  it  was  held  that  the  answers  were  not  warranties, 
but  representations  made  material  by  the  agreement  of  the  parties 
and  therefore  that  their  truth  alone  was  open  to  the  consideration  of 
the  jury.  In  those  cases  it  was  also  held  that  it  was  not  incumbent 
upon  the  insurer  to  show  that  the  answers  were  morally  false ;  but 
that,  if  they  were  shown  to  be  simply  untrue,  it  would  be  sufficient 
to  defeat  the  plaintiff's  action.  Being  satisfied  that  those  eases 
announce  the  true  rule  of  construction  of  such  contracts  as  the  one 
before  us,  we  will  now  proceed  to  consider  the  prayers. 

The  second,  third,  ninth  and  tenth  prayers  refer  to  the  eleventh 
question  and  answer.  Upon  the  theory  of  these  pra3^ers,  notwith- 
standing the  jury  might  find  that  Mr.  Wise's  answer  that  he  had 
pneumonia  in  18G2  was  true,  yet  their  verdict  must  have  been  for 
the  appellant,  if  they  further  found  that  he  had  "'  Chronic  Pharyngitis  " 
within  the  ten  preceding  years,  and  that  he  Iiad  not  communicated 
that  fact,  and  that  he  had  been  treated  therefor  by  a  physician,  how- 
ever innocent  he  may  have  been  in  making  said  answer.  By  the  tenth 
question,  Mr.  Wise's  attention  had  been  directed  to  certain  diseases, 
specifically  enumerated  therein,  and  had  been  asked  if  he  had  any  of 
those  diseases ;  and  upon  his  replying  in  the  negative,  he  was  asked 
by  the  eleventh  question  if  he  had  had  any  sickness  within  ten  years. 
It  is  not  alleged  that  the  answer  to  this  question,  as  far  as  it  went, 
was  untrue,  but  it  is  contented  that  it  ought  to  have  gone  further, 
and  disclosed  the  fact  that  he  had  had  Chronic  Pharyngitis  in  1860,  or 
1861.  There  is  evidence  in  the  record  to  show  that  Pharyngitis  is 
an  inflammation  of  the  throat  and,  when  slight,  not  to  be  called  a  sick- 
ness, and  not  likely  to  shorten  life.      If  the  policy  in  this  case  is  to 
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be  avoided  by  the  fact  of  Mr.  Wise  having  had  this  affliction  in  I860, 
or  1861,  and  by  his  not  having  disclosed  that  fact  in  his  answer, 
then,  if  he  had  suffered  from  any  slight  indisposition  or  sickness 
within  the  same  period  and  had  failed  to  communicate  that  fact  in 
answer  to  the  eleventh  question,  the  policy  of  insurance  would  have 
been  made  void.  His  attention  having  been  directed  by  the  tenth 
question  to  certain  diseases  particularly  named  therein,  Mr.  Wise 
may  have  very  naturally  supposed  that  the  eleventh  question  had 
reference  to  diseases  or  sicknesses  of  the  same  class  and  like  import- 
ance. It  will  be  recollected  that  Pharyngitis  is  not  named  in  either 
the  tenth  or  eleventh  question,  and  that  there  was  proof  to  show  that 
it  is  an  affection  slight  in  its  character  and  effects ;  and  if,  as  matter 
of  law,  a  policy  is  to  be  avoided  if  a  party  insured  is  shown  to  have 
had  it  some  six  or  seven  years  before  insurance,  and  that  he  failed  to 
make  it  known  in  answering  a  question  like  the  eleventh,  then  poli- 
cies on  lives,  where  the  truth  of  answers  to  questions  is  made  the 
basis  of  the  contracts,  would  be  mere  devices  by  which  insurance 
companies  could  obtain  money  by  way  of  premiums  without  be- 
coming liable  upon  the  policies  issued  to  the  insured.  The  four 
prayers,  now  under  consideration  were  therefore  properly  rejected, 
because,  they  did  not  leave  it  to  the  jury  to  find  from  all  the  evi- 
dence before  them  upon  this  matter,  whether  **  (/bronic  Pharyngitis  *^ 
was  a  "  sickness  "  in  contemplation  of  the  parties  in  putting  and 
answering  the  eleventh  question  in  addition  to  the  other  facts 
which  these  prayers  required  the  jurj'  to  find. 

The  eleventh  prayer  denied  the  appellee's  right  to  recover  if  the 
jury  should  find  that  Mr.  Wise  was  a  chaplain  in  the  Confederate 
army  in  the  year  1862.  The  only  evidence  as  to  this  point,  was  a 
statement  of  Mr.  Haxall,  who,  without  being  inquired  of  al)ont  the 
matter,  so  testified  at  the  trial  below  :  The  fifth  question  put  to 
Mr.  Wise  and  answered  by  hira  in  the  negative,  was,  ''  Has  the 
party  been,  or  is  he  now  employed  in  any  military  or  naval  service  ?** 
There  is  no  evidence  to  show  whether  a  chaplain  in  the  army  is, 
oris  not  in  fact  in  the  yfiJltary  Serrirp,  and  none  to  show  that  Mr. 
Wise  was  ever  actually  employed  in  said  service^  even  it  a  chaplain 
can  be  said  to  be  in  the  military  service.  He  may  have  held  the 
position  of  chaplain  without  having  been  ever  actually  employed. 
Theonus  of  proving  such  employment  was  upon  the  aj>i)ellant,  and  it 
was  a  question  properly  and  exclusively  for  the  jury  to  pass  upon, 
and  as  the  eleventh  prayer  did  not  submit  to  the  finding  of  the 
jury,  either  the  question,  whether  a  cha[)lain  in  the  army  is  in  the 
military  service,  or  the  question  whether  Mr.  Wise,  if  in  the  mil- 
28— 
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itary  Bervice,  was  ever  actually  employed  in  such  service,  it  was 
properly  rejected. 

The  fourth,  fifth,  seventh  and  eight  prayers,  refer  to  the  fifteenth 
question  and  answer.  In  answer  to  the  question  whether  any 
company  had  declined  to  insure  Mr.  Wise's  life,  he  said  "No."  He 
had,  in  fact,  made  application  to  Mr.  Bresee,  General  Agent,  at 
Baltimore,  of  the  Mutual  Life  Insurance  Company,  of  New  York, 
for  insurance  in  that  company.  Mr.  Bresee  sent  on  to  the  President 
of  his  company  in  the  same  letter  the  apfjlieations  of  Macmurdo 
Staley  and  Wise,  and  several  days  afterwards  received  reply  from 
the  Vice-i) resident  of  the  company  in  the  following  words,  viz  : 

"  I  have  received  your  letter  dated  1st  May.  I  enclose  policies.  No.  02.- 
413  Macmurdo.  $30.13;  Staley,  declined;  Wise,  returned.    See  mem." 

The  proof -N^hows  that  Macmurdo's  policy  was  granted;  that 
"declined"  opposite  Staley  s  name  indicated  that  his  application  had 
been  finally  acted  upon  and  rejected :  and  that  the  memorandum  re- 
ferred to  in  the  letter  as  made  upon  Mr.  Wise's  application  was  the 
word  ^'returned"  or  -^withdrawn,"  which  indicated  that  his  applica- 
tion might  lie  reconsidered.  Dr.  Donaldson,  the  examining  physi- 
cian of  the  Now  York  Company,  had  reported  that  Mr.  Wise's  weight 
did  not  correspond  with  his  height  by  forty  pounds.  Mr.  Bresee 
proved  that  Mr.  A\'ise  did  not  know  that  his  application  had  been  sent 
on  to  New  ^'ork  ;  that  he  had  no  means  of  knowing ;  that  after  it 
was  returned  from  New  York  he  sent  a  message  to  Mr.  Wise  that 
his  company  had  some  rules  about  a  man's  weight  corresponding  with 
his  height,  and  that  he  thought  that  there  might  be  some  difficulty  or 
doubt  about  his  aiiplication  passing,  and  advising  him  to  withdraw 
it ;  and  that  Mr.  Wise  sent  a  message  in  reply,  that  he  would  not 
take  a  poliey  if  the  company  would  give  it  to  him  ;  that  he  would  not 
insure  in  a  company  having  such  nonsensical  rules.  Mr.  Winston, 
the  President  of  the  New  York  company,  was  twice  asked  upon  his 
examination,  whether  Mr.  Wise's  a[)plication  had  been  declined  by 
his  comi)any,  without  eliciting  a  reply  in  the  aftirmative.  The  fourth 
an<l  seventh  prayers  asked  instructions,  in  substance,  that  if  Mr. 
Wise  tiid  not  make  known,  in  answer  to  the  fifteenth  question,  the 
facts  connected  with  his  application  to  the  New  Y^ork  compan}^  the 
plaintiff  was  not  entitled  to  recover.  The  court  below  was  right  in 
rejecting  those  two  [)rayers,  because  they  di<l  not  submit  to  the  jury 
to  find  upon  all  the  evidence  in  relatloii  thereto,  whether  any  other 
company  had  declined  to  insure  Mr.  Wise's  life.  That  was  a  question 
exclusively  within  the  province  of  the  Jury  to  pass  upon.  For  the 
same  reason,  the  tilth  prayer,  which  asked  the  court  to  say,  as  matter 
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of  law;  that  the  above  facts  amounted  to  a  deolining  of  Mr.  Wify^'a 
application,  was  also  properly  rejected.  The  sixth  and  eighth  prayera 
do  not  deny  the  appellee's  right  to  recover  upon  the  ground  of  any  want 
of  truth  in  Mr.  Wise's  answer  to  the  fifteenth  question,  but  upon  the 
ground  that  it  was  the  duty  of  Mr.  Wise  to  have  disclosed  to  the  ap- 
pellant, all  the  facts  connected  with  his  application  to  the  New  York 
Company,  and  its  return  and  fate.  In  other  words,  the  sixth  and 
eighth  prayers  are  based,  in  effect,  upon  the  theory  of  a  fraudulent  con- 
cealment by  Mr.  Wise  of  facts,  which  good  faith  and  fair  dealing  re- 
quired him  to  disclose.  Mr.  Bresee  testified  that  Mr.  Wise  did  not 
know  that  his  application  had  been  sent  on  to  New  York,  that  he  had 
no  means  of  knowing ;  that  he  had  never  seen  Mr.  Wise  after  the 
application  had  been  made  out,  and  that  he  thouglit  he  had  returned 
Mr.  Wise's  application  to  him,  us  he  had  not  been  able  to  find  it  at 
his  ofiice.  If  Mr.  Wise  did  not  know  that  his  application  had  been 
presented  to,  and  considered  by  the  New  York  Company,  but  believed 
that  the  suggestion  for  its  withdrawal,  came  from  ^Fr.  Bresee,  alone, 
for  the  reason  that  Mr.  Wise's  weight  did  not  correspond  with  his 
height,  how  can  it  be  said  that  there  was  any  concealment  of  facts, 
or  want  of  good  faith  in  not  disclosing  them.  Tlie  prayers  should 
have  left  it  to  the  jury  to  find  v\  Iiether  or  not,  upon  all  the  evidence 
before  them,  Mr.  Wise  knew  all  the  facts  connected  with  said  ap- 
plication, its  return  and  fate,  and  knowing  them  concealed  them. 
Not  having  submitted  that  question  to  the  }\xYy^  the  sixth  and  eighth 
prayers  were  properly  rejected. 

We  think  that  the  evidence  set  out  in  the  first  bill  of  exceptions 
was  clearly  inadmissible.  Whether  Mr.  Wise  was  so  fatigued  by 
the  morning  services  in  18G0  or  ISGl,  that  he  had  to  umit  services 
in  the  afternoon,  and  have  them  in  the  evening,  or  whether,  if  such 
were  the  facts  it  would  have  infiuenced  Dr.  Hart  in  an,  if  known  to 
him,  in  making  up  his  opinion  about  recommending  him  for  insur- 
ance in  1867,  we  are  at  a  loss  to  perceive  how  the  questions  at 
issue  between  the  parties  to  this  case  can  be  at!'ected  by  it.  Mr. 
Wise  was  asked  no  question  in  regard  to  it ;  there  is  no  evidence 
to  show  that  such  a  thing  ever  occurred  after  he  left  Philadelphia 
even  if  it  occurred  then,  upon  which  point  the  evidence  is  (-onflict-, 
Ing;  it  was  irrelevant  and  therefore  inadmissible. 

The  only  remaining  question  to  be  noticed  arises  from  the 
refusal  of  the  Superior  Court  of  Baltimore  City  to  remove  the  case 
to  the  Circuit  Court  of  the  United  States  upon  the  petition  of  the 
appellant.  It  conclusive!}^  appears  that  Mrs.  Wise,  the  api)ellee, 
was  a  citizen  of  the  State  of  Virginia  at  the    time   of   the  institu- 
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lion  of  the  suit,  and  therefore  the  provisions  of  the  act  of  Congress^ 
authorizing  removals  from  the  State  to  the  Federal  Courts,  do  not 
apply. 

Finding  no  error  in  the  rulings  of  the  Court  below,  its  judgment 
must  be  affirmed. 

Judgment  affirmed. 


COURT  OF  APPEALS  OF  NEW  YORK. 


WILLIAM  M.  CLINTON,  Resft, 
vs. 


I 

THE  HOPE  INSUKANCK  CO.,  App't."^  j 


The  contract  of  fire  insurance  is  one  of  intlcinnity,  and  no  recovery  can  be  had 
upon  it,  unless  the  assured  had  at  the  time  of  the  insurance  and  of  the  loss  an 
interest  in  the  insured  property. 

An  administrator  takes  the  le^'^al  title  to  the  personal  property,  but  he  has  no 
estate  in  the  real  property  oi  the  intestate. 

It  is  not  essential  to  the  validity  of  a  contract  of  in^urance  that  tlie  person,  or  per- 
sons, to  be  insured  are  named  in  the  policy. 

If  the  name  of  the  person  lor  whose  bcnetit  the  insurance  is  obtained  does  not  ap- 
pear upon  the  lace  of  tin-  policy,  or  if  liie  desij^uation  used  is  applicable  to 
several  person>,  or  it  the  description  of  the  assured  is  unspecified  or  ambiguous, 
so  that  it  cannot  be  understood  without  explanation,  extrinsic  evidence  may  be 
resorted  to  to  aNceriain  the  meaning  of  the  contract. 

"\Yhere  the  agent  of  Hie  company  to  whom  the  api>licatiou  was  made  was  informed  that 
the  insurance  was  de-ircil  for  the  bcnetit  (^  the  widow  and  heirs  of  Daniel  Koss, 
and  the  policy  issued  l)\  him  insured  •'  the  estate  of  Daniel  Ko>'i  **  against  loss 
or  damage  by  fire  upun  the  property,  described  a>  a  cotton  mill  building  and 
the  fixed  and  movalde  maeiiinery  therein,  the  iuterests  lM»th  of  the  administra- 
trix and  of  the  heirs  in  the  insured  i>roperty  were  «-overed. 

The  provi>ion  in  tlie  policy  rei|Uiring  a  writt«*n  application  by  the  person  seeking 
insurance,  was  intro<lu«-e<l  for  the  benciit  of  the  company,  and  ii  it  issued  a 
policy  wiiliout  re<iuiriiig  it.  the  eontraet  would  take  efiect' as  though  no  refer- 
ence thereto  had  l)e<M  made. 

A  survey  anil  app!ic:ilioii  made  >evcial  year-  l)cf<»re  upon  another  application  for 
insurance  upon  the  same  ])ropcrty,  and  n-terred  to  in  the  policy  as  containing  a 
description  of  the  i)roperi>  to  be  iusureil,  was  no  part  of  the  contract  between 
the  parties. 

A  party  to  a  eontraet  seeking  to  destroy  \[^  obligaliim-  i»y  reason  of  an  alleged 
breach  of  a  condition  prertdcnt  by  Ihe'ollH  r  pan\ ,  cannot'eslablish  the  cxi>lence 
of  sneli  a  condition  by  lnteien«  i-  or  conjecture.  The  terms  of  the  contract  must 
be  clear  and  explicit  in  lii>  fax  or. 

The  vende*'  took  po-^cs^ion  of  the  property  injured  an«l  held  it  until  after  the  fire, 
paying  "?!. .')()()  down  under  a  contract  for  the  sale  of  the  ]>ropcrty  for  a  certain 
sum,  which  contract  ga\  e  him  innuediate  po>>e.*sion.  and  declared  that  lie  should 
hold  the  land  and  per>onal  projKTty  a^  tenant  of  the  otate  at  a  fixed  rent  until 
the  deed  should  be  executed  and  delivered,  //dd  tliat  the  title  to  the  personal 
property  did  not  i»a->  by  the  c«»ntract.  When  it  was  destroyed  by  the  tire  it 
was  thepropeity  of  the'vendors  in  the  contract  and  the  loss  was  theirs. 
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The  veDdors  were  disabled  to  perfonu  the  contract  in  respect  to  the  personal 

property  and  the  vendee  was  discharged  fl-om  the  obligation  to  pay  the  debt 

and  there  was  no  right  of  subrogation. 
If,  as  between  the  parties  to  the  contract  of  sale,  the  vendee  was  entitled  to  the 

benefit  of  the  insurance,  in  case  of  loss,  the  company  can  assert  no  equity  in 

hostility  to  that  arrangement. 

ANDREWS;   J. 

The  contract  of  fire  insurance  is  one  of  indemnity,  and  no  recov- 
ery can  be  had  upon  it  unless  the  assured  had,  at  the  time  of  the 
insurance  and  of  the  loss,  an  interest  in  the  insured  property. 

It  is  claimed  by  the  defendant  that  the  contract  upon  which  the 
action  is  brought  was  made  by  the  Company  with  the  administratrix 
of  Daniel  Ross,  and  in  respect  to  her  interest  in  the  insured  property, 
and  that  no  recovery  can  be  had  for  the  loss  of  the  mill  mentioned 
in  the  policy,  for  the  reason  that  the  administratrix  as  such,  had  no 
insurable  interest  therein. 

If  the  premises  upon  which  this  claim  of  exemption  from  liability 
is  based  are  true,  the  recovery  cannot  be  sustained. 

An  administrator  takes  the  legal  title  to  the  personal  property,  but 
he  has  no  estate  in  the  real  property  of  the  intestate. 

It  was  held  in  Herkimer  vs.  Rice,  27  N.  Y.  163,  that  where  the 
personal  estate  of  an  intestate  was  insufficient  to  pay  his  debts,  the 
administrator  had  an  insurable  interest  in  the  buildings  upon  the 
land  of  the  deceased,  on  the  ground  that  he  is  a  trustee  of  a  power 
to  sell  the  land  upon  the  order  of  the  surrogate,  for  the  benefit  of 
creditors,  and  that  as  the  interest  of  creditors  is  the  subject  of  insur- 
ance, the  administrator  may  insure  for  their  benefit. 

It  is  admitted  in  this  case  that  the  personal  estate  of  the  intestate 
was  more  than  sufl3cient  to  pay  his  debts,  and  the  admidistratrix  had 
ttierefore  no  interest  in  the  real  estate  to  support  a  contract  of  insur- 
ance. The  defendant,  by  the  policy  in  question,  undertook  to  insure 
"the  estate  of  Daniel  Eoss"  against  loss  or  damage  by  fire,  upon 
property  described  as  a  cotton  mill  building,  and  the  fixed  and  mov- 
able machinery  therein.  The  person  or  persons  to  be  insured  are  not 
named^  in  the  policy,  nor  is  this  essential  to  the  validity  of  a  contract 
of  insurance.  If  the  name  of  the  person  for  whose  benefit  the  insur- 
ance is  obtained,  does  not  appear  upon  tlie  face  of  the  policy,  or  if 
the  designation  used  is  applicable  to  several  persons,  or  if  the 
description  of  the  assured  is  unspecified  or  ambiguous,  so  that  it 
cannot  be  understood  without  explanation,  extrinsic  evidence  may 
be  resorted  to  to  ascertain  the  meaning  of  tlie  contrat^t,  and 
when  thus  ascertained  it  will  be  held  to  apply  to  the  interests 
intended  to  be  covered  by  it,  and  they  will  be  deemed  to  be  com 
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prehended  within  it  who  were  in  the  minds  of  the  parties  when  ih^ 
contract  was  made. 

1  Phil,  on  Ins.,  163;  Colpoys  vs.  Colpoys,  Jacob,  451;  Burrows 
vs.  Tamer,  24  Wend.,  277;  Davis  vs.  Boardman,  12  Mass.^  30; 
Newson's  administrator  vs.  Douglas,  7  H.  «fe  J.,  417. 

The  evidence  leaves  no  doubt  as  to  the  persons  intended  by  the 
designation,  ''the  estate  of  Daniel  Ross."  The  agent  of  the  defend- 
ant to  whom  the  application  was  made,  was  informed  that  the 
insurance  was  desired  for  the  benefit  of  the  widow  and  heirs  of 
Daniel  Ro3s ;  the  polic}'  was  subsequently  issued  by  him,  and  the 
language  used  to  designate  the  assured  was  inserted  by  him  without 
instructions  from  them. 

Under  these  circumstances  the  rule  of  construction  to  which  we 
have  referred  has  a  direct  application. 

It  is  insisted,  however,  that  the  words,  "  Estate  of  Daniel  Ross,'^ 
have  a  definite  legal  signification,  meaning  his  administratrix,  or 
that  the  polic}^  is  to  be  continued  in  the  same  manner  as  though 
she  was  named  as  the  person  assured  thereby.  This  position  has 
some  support  in  the  remark  of  Denis,  Ch.  J.,  in  Herkimer  vs.  Rice, 
to  the  effect,  that  in  common  parlance  and  in  legal  language,  when 
the  estate  of  a  deceased  person  is  spoken  of,  the  reference  is  to  his 
effects  in  the  hands  of  his  executor  or  adminintrator.  In  that  case 
the  question  was  as  to  the  right  of  the  administrator  and  the  credi- 
tors of  the  intestate  on  the  one  side,  and  the  heirs  upon  the  other, 
to  certain  money  received  upon  policies  of  insurance  upon  the 
buildings  on  the  land  of  the  intestate,  issued  directly  to  the 
administrator  or  renewed  upon  her  application.  The  renewal  re- 
ceipts stated  the  premium  to  have  been  received  of  the  estate  of  the 
intestate.  In  fact,  the  policies  were  renewed  upon  the  application 
of  and  for  the  benefit  of  the  administratrix  and  the  creditors,  and 
the  court  gave  effect  to  tiie  contract  according  to  the  intention  of 
the  parties. 

This  case  is  not,  we  think,  an  authority  for  the  claim  made  by 
the  defendant.  The  words  used  in  this  policy  were  intended  to 
designate  tlio  persons  holding  the  loi^al  title,  and  to  speak  of  the 
property  left  liy  a  deceased  person,  including  the  real  property, 
especially  before  final  settlement  of  his  affairs,  as  his  estate,  if  not 
accurate,  is  not  an  unusual  designation.  We  are  of  opinion  that 
the  interests,  })oth  of  the  administratrix  and  of  the  heirs  in  the 
insured  property,  were  covered  by  this  polic3\  1  Phil,  on  Ins., 
106;  Iliggenson  in.  Dale,  12  Wass.,  96. 

It  is  claimed  on  the  part  of  the  defendant  that   the  policy  in 
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qQMtion  WM  issued  Qpon  an  application  and  survey  made  in  1863, 
by  Daniel  Boss,  to  the  Hope  Insurance  Co.,  for  an  insurance  upon 
ihd  same  property  covered  by  this  polic}',  and  that  that  application 
and  survey,  by  the  terms  of  the  policy*,  was  referred  to  and  made 
a  part  of  it,  so  as  to  bind  the  assured  by  the  statements  contained 
therein  as  warrantees,  except  as  they  were  modified  by  the  endorse* 
ment  made  by  the  agent  of  the  defendant.  In  that  application 
and  survey  it  was  represented  that  there  was  but  one  building 
within  100  feet  of  the  mill.  In  fact,  when  the  policy  was  issued 
there  was,  and  had  been  for  some  years,  several  buildings  within 
that  distance.  There  were  other  statements  in  the  application  and 
survey  which  were  untrue,  as  applied  to  the  time  when  this  policy 
was  issued.  If  this  survey  was  made  a  part  of  the  contract,  the 
policy  never  attached,  as  the  truth  of  the  statements  in  the  appli- 
cation and  survey  was  a  condition  precedent  thereto.  The  court 
held  that  this  application  and  survey  was  not  a  part  of  the  policy, 
and  excluded  that  question  from  the  consideration  of  the  jury. 
In  the  printed  part  of  the  policy  it  is  provided  as  follows : 
"The  policy  is  made  and  accepted  in  reference  to  the  survey  on 
file  at  the  oflSce  and  the  conditions  thereto  annexed,  which  are  to 
be  used  and  resorted  to  in  order  to  explain  the  rights  and  obliga- 
tions of  the  parties  hereto  in  all  cases  not  herein  otherwise  specially 
provided  for;"  and  the  conditions  referred  to,  after  specifj'ing 
what  the  application  must  contain,  including,  among  other  things, 
a  specification  of  the  situation  of  the  property  in  and  wit  h  respect 
to  contiguous  buildings,  declare  '*  that  if  any  survey,  place  or 
description  of  the  property'  herein  insured  is  reterred  to  in  this 
policy,  such  survey,  place  or  description  shall  bo  deemed  and  taken 
to  be  a  warranty  on  the  part  of  the  assured.''  The  attestation 
clause  recites  that  the  "  Hope  Ins.  Co.  have  caused  these  piesents 
to  be  executed  by  their  President  and  attested  by  their  Secretary, 
at  their  office  in  Providence.  H.  I." 

It  is  apparent  from  these  provisions  that  it  was  the-  i)ractice  ot  the 
company  to  require  a  specific  written  a])pliiati(>n,  or  survey,  to  be 
made  by  the  applicant  to  accompany  his  proposition  for  insurance, 
and  that  the  survey  referred  to  in  the  condition  is  the  survey  men- 
tioned in  the  body  of  the  policy,  as  on  tile  in  the  oHice  of  the  com- 
pany, and  which  was  the  basis  of  the  contract  of  insurance.  The 
provision,  however,  requiring  a  written  application  hy  the  })crsou 
seeking  insurance,  was  introduced  for  the  henelit  of  the  defen- 
dant, and  if  the  company  issued  a  policy  without  requiring  it.  the 
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contract  would  take  effect  as  though  no  reference  thereto  had  been 
made. 

In  this  case,  no  written  application  was  made  by  the  assured, 
nor  was  any  application  relating  to  an  insurance  on  this  property 
on  file  in  the  office  of  the  defendant.  The  application  and  survey 
made  by  Daniel  Ross,  in  1863,  which  enumerated  the  articles  of 
machinery  in  the  mill,  was  at  the  time  of  the  insurance  in  the  pos- 
session of  the  agent  of  the  defendant,  at  Utica,  where  it  had  been 
from  the  time  it  was  made.  In  the  part  of  the  policy  which 
describes  the  property  insured,  this  survey  is  referred  to  as  follows: 
"  2165,  on  movable  machinery  therein,  as  per  survey  on  file  at 
office  of  M.  K.  Thomson,  at  Utica,  N.  Y. 

This  reference  to  the  survey  of  1863  cannot,  we  think,  be  regarded 
as  the  survey  mentioned  in  the  printed  clauses  of  the  policy.  It 
was  a  convenient  method  of  identifying  the  articles  of  movable  ma- 
chinery covered  by  the  polic\',  but  it  did  not  make  the  other  state- 
ments therein  a  part  of  the  contract. 

This  surve}^  was  not,  and  had  not  been  on  file  in  the  ollice  of  the 
defendant.  Nor  does  the  evidence  in  the  case  furnish  any  ground 
for  the  inference  that  the  parties  understood  that  the  sur\'ey  of  1863, 
was  to  stand  as  the  application  for  this  insurance.  It  does  not 
appear  that  the  assured  had  any  knowledge  of  the  statements  it 
contained,  nor  are  they  chargeable  with  notice  of  them.  The  parties 
could  have  made  that  surveys  for  all  purposes  a  part  of  the  contract, 
but  this  intention  is  not  apparent  upon  the  face  of  the  instrument, 
nor  is  it  established  by  extrinsic  proof.  The  party  to  a  contract 
who  seeks  to  destroy  its  obligations  by  reason  of  an  alleged  breach 
of  a  condition  precedent  by  the  other  party,  cannot  establish  the 
existence  of  such  a  condition,  l)y  inference  or  conjecture.  The 
terms  of  the  contract  must  be  clear  and  explicit  in  his  favor. 

There  was  no  error  in  the  ruling  of  the  <'ourt  that  the  survey  of 
1^68,  was  not  a  part  of  the  contract  between  the  parties. 

It  remains  to  consider  the  efiect  of  the  contract  for  the  sale  of  the 
insured  property,  niiiflc  by  the  assured  after  the  policy  was  issued 
and  the  insurance  was  etlccted.  The  heirs  of  Daniel  Ross  were  the 
absolute  owners  of  the  land,  and  had  an  insurable  interest  in  the 
buildings  thereon,,  commensurate  with  their  real  value.  They  were 
insured  as  owners,  and  such  premium  was  exacted  by  the  defendant, 
as  was  dc'Mncd  equivalent  to  the  risk  assured.  The  contract  of  May 
29th,  1865,  was  an  entire  contract  for  the  sale  for  a  gross  sum,  of  the 
mill  and  the  machinery-   therein.      It  was  not  obligator}'  upon   the 
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infant  heirS;  as  no  order  for  the  sale  of  their  estate  had  been  pro- 
cored,  and  their  general  guardian  had  no  power  to  contract  for  the 
sale  in  their  behalf.  It  did  not  become  mutually  obligatory  until 
confirmed  and  approved  by  the  Court,  by  the  order  of  June  8d.  The 
vendee  took  possession  of  the  property  immediately  after  the  con- 
tract was  executed,  under  the  provision  therein  giving  him  immediate 
possession,  and  declaring  that  he  should  hold  the  land  and  personal 
property  as  tenant  of  the  estate  at  a  fixed  rent,  until  the  deed  should 
be  executed  and  delivered.  The  vendee  paid  JB  1,500  when  the  con- 
tract was  executed,  and  remained  in  possession  without  any  new 
contract  until  the  fire,  which  destroyed  the  property 

It  is  now  claimed  on  the  part  of  the  defendant,  thjit  by  the  contract 
of  sale,  the  vendee  became  the  er^uitable  owner  of  the  land,  and 
trustee  for  the  vendors  of  the  purchase  money,  and  that  the  contract 
of  insurance  became  from  that  time  an  indemnity  for  the  payment  of 
the  unpaid  purchase  money,  and  a  mere  insurance  of  the  debt  owing 
to  the  vendors  to  the  extent  of  the  policy. 

It  is  then  insisted  that  this  relation  between  the  parties  to  the 
contract  of  insurance,  entitled  the  defendant  on  payment  of  the  less 
to  be  subrogated  to  the  extent  of  such  payment,  to  the  claim  of  the 
vendors  for  the  purchase  money  on  the  contract,  and  that  the  trans- 
action in  law  was  a  complete  execution  of  the  contract  of  purchase, 
and  extinguished  the  liability  of  the  defendant  on  the  policy. 

The  general  rule  is  that  the  vendee  in  a  contract  for  the  sale  of 
land,  is  entitled  to  any  benefits  or  improvements  happening  to  the 
land  after  the  date  of  the  contract,  and  must  bear  any  losses  by 
fire  or  otherwise,  which  occur  without  the  fault  of  the  vendor. 
Dart  on  Vendors,  116;  1  Sug.  on  Vendors  468;  Paine  vs.  Miller. 
C.  Ven.  349. 

Nor,  it  seems,  is  he  entitled  to  the  benotit  of  an  insurance  obtained 
by  the  vendor  on  his  own  account,  and  held  for  his  own  benefit. 
Stilwell  vs.  The  Jefferson  Ins.  Co.,  5  Bo^.  201  ;  but  see  Ins.  Co.  rs, 
Updegraff,  42,  Pa.  518. 

And  in  case  of  loss  by  fire,  when  sucli  an  in^urance  exists,  it  was 
said  by  the  Chancellor  in  Tyler  ?'n.  .Etna  Ins.  Co.,  S.  C,  :]S."),  in 
analogy  to  the  rule  in  case  of  insurance  uj^on  the  interest  of  a 
mortgage  that  the  insurer,  on  payment  of  the  loss,  is  entitled  to  be 
subrogated  pro  tanto,  to  the  right  of  the  insured  in  the  unpaid  pur- 
chase money. 

Without  conceding  the  correctness  of  this  doctrine,  we  think 
that  this  case  is  not  within  it.  The  contract  of  sale  was  entire. 
The  value  of  the   machinery  and   personal  propertj-  formed  the 
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principal  part  of  the  purchase  money.  The  mill  was  useless  as 
such  without  machinery,  and  it  may  be  assumed  that  neither  the 
real  or  personal  property  would  have  been  purchased  separately. 
The  title  to  the  personal  property  did  not  pass  by  the  contract. 
By  the  agreement  of  the  parties,  the  vendor,  at  the  time  of  the 
fire,  held  it  as  tenant ;  when  it  was  destroyed  by  the  fire  it  was 
the  property  of  vendors  in  the  contract,  and  the  loss  was  theits. 
Herring  V5.  Hoppick,  15  N.  Y.,  409  ;  Ilasbrouek  vs,  Lounsberry, 
26  N.  Y.,  599.  They  were  disabled  to  perform  the  contract  in 
respect  to  the  personal  property,  nor  could  they  under  the  circum- 
stances compel  the  vendee  to  accept  a  partial  performance  on  their 
part,  and  require  him  to  take  land.  Bacon  vs.  Simpson,  3  Mic.  & 
I".  78.  The  same  event,  therefore,  which  fixed  the  liability  of  the 
defendant  to  pay  the  insur^^nce,  discharged  the  vendee  from  the 
obligation  to  pay  the  debt,  to  which  the  defendant  claims  to  be 
subrogated.     Manifestly  there  was  then  no  right  of  subrogation. 

Nor  can  the  tranHaction,  when  the  deed  was  delivered  and  the 
payment  made,  be  regarded  as  an  election  by  the  vendee  to  per- 
form the  contract  of  May  29th.  The  payment  was  made,  not  alone 
in  consideration  of  the  delivery  of  the  deed,  but  also  of  the  assign- 
ment of  the  claim  against  the  insurance  companies.  If,  however, 
the  contract  of  sale  was  in  full  force  after  the  fire,  the  defendant 
was  not  entitled  to  subrogation  to  the  claim  of  the  vendors.  The 
original  undertaking  by  the  defendant  was  an  insurance  of  the 
owner's  interest  in  the  property. 

By  the  contract  of  sale  the  vendee  agreed  to  repay  the  vendor 
the  unearned  portion  of  the  premium  on  the  policy  in  question, 
and  to  keep  the  proniium  received  for  the  protection  of  anj^  mort- 
gage he  should  give  on  the  oonsummation  of  the  sale.  The  under- 
taking by  the  vendee  to  pay  the  cost  of  the  insurance,  was  under 
the  circumstances,  e(iuivalent  to  an  agreement  on  the  part  of  the 
vendors  to  hold  the  insurance  for  the  protection  of  the  joint 
interests  of  the  parties,  and  created  a  j^rivity  between  them  in 
respect  to  the  contracts  of  insurance.  There  can  be  no  other 
reasonable  construction  of  the  transaction.  In  substance  the 
insurance  was  furnished  by  the  vendee  as  an  additional  security 
for  his  debt.  If,  as  between  the  parties  to  this  contract  of  sale, 
the  vendee  was  entitled  to  the  benefit  of  the  insurance  monej's  in 
case  of  loss,  the  defendant  can  assort  no  equity  in  hostility  to  that 
arrangement. 

The  equity  of  the  defendant  is  the  equity  of  the  vendors,  and  an 
arrangement  between  the  vendors  and  vendee,  in  respect  to  the 
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applioation  of  the  proceeds  of  the  iDSurance,  did  not  violate  any 
dentract  between  the  insurer  and  insureds  The  defendant,  upon 
payment  of  the  indemnity,  promined  Bimply  to  perform  his  con« 
fepact.  Kensohaw  vs.  The  N.  Y.  Bowery  Fire  Ins.  Co.,  17  N.  Y., 
418  ]  Insurance  Co.  ids.  Updegraflf,  21  Pa.  St.  613. 
The  judgment  should  be  affirmed 


NEW  YORK  COMMISSION  OF  APPEALS, 

MAY    TERM,  1S71. 

Appeal  from  Genera/  Term  Nexo  York  Superior  Court, 

SALLY  ANN  HOWELL,  Appellant,         \ 

vs.  V 

THE  KNICKERBOCKER  LIFE  INS.  CO.,*  ) 


The  proviso  in  the  policy  for  its  contlmiuucc  in  force*  beyond  thf  i:)tli  day  of  July, 
rendered  it  indispensable  that  the  requisite  premium  for  anotlier  year  should 
have  been  paid  on  or  before  that  day.  Its  payment  \va>  a  condition  precedent 
to  the  continuance  of  the  policy  for  another  year. 

Although  the  assured  wa«,  when  about  to  pay  the  premium,  rendered  incapable 
by  ihe  act  of  God,  she  is  without  the  rule  that  relieves  a  party  from  the  conse- 
quences of  an  omission  to  do  an  act  rendered  impossible  by  oinnipotent  power. 

The  fact  that  the  assured,  about  two  hours  belbre  the  expiration  of  the  policy,  was 
so  fatally  stricken  by  disease  that  he  at  once  became  ami  remained  in  a  dyin;; 
condition  until  the  next  day,  when  he  died,  doe.>  not  render  the  company  ifuble 
under  a  policy  upon  his  lite. 

The  admission  by  the  defendant  that  it  was  its  usage  to  allow  the  insured  party 
some  days  of'graee  within  which  to  pay  tln^  annual  i)remium.  and  that  the 
insurance  was  efl'ected  in  reference  to  thai  usa»^e,  amounted  to  a  proposition  to 
substitute  a  custom  lor  a  plain  provision  containe<l  in  the  policy  itself,  and  in 
clear  conflict  with  its  provisions,  antl  hence  unavailalde  to  the  i)la'intitl'. 

A  parol  agreement  made  between  the  company  and  the  assure<l  at  the  same  time 
the  insurance  was  eflected  and  the  policy  issued,  and  in  clear  contlict  with  the 
policy,  is  void. 

An  agreement  made  between  the  assured  and  the  company,  after  the  as>uiance  was 
eflected  and  the  policy  delivered,  that  if  anything;  >hou'Ul  happen  to  piv\cnt  the 
payment  of  the  premium  on  the  day  it  became  payable,  the  ]tolicy  should 
not  become  void,  but  should  continue  in  force  for  a  rea>onal)le  time  tiiereafter, 
so  that  the  premium  could  be  paid,  wa^  bindinj^  upon  the  parties. 

Where  the  defendant  admitted  on  trial  that  at  the  lime  the  policy  wa^  i|.>ued  it  was 
understood  and  **  agreed  *'  as  stated,  the  court  nuist  hold  the  admission  to  ex- 
tend to  everything  essential  to  a  valid  airr^'cmeul ,  and  nuist  assume  that  the 
agreement  was  in  writing. 

•  Deci-'ion  rendered  May  1st.  IsTl. 
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Gray,  C. 
The  proviso  in  the  policy  for  its  continuance  in  force  beyond  the 
15th  day  of  July,  1862,  rendered  it  indispensable  that  the  requisite 
premium  for  another  year  should  have  been  paid  on  or  before  that 
day  ;  its  payment  was  manifestly  a  condition  precedent  to  the  con- 
tinuance of  the  policy  for  another  year.  Huse  vs.  The  ISational 
Life  Ins.  Co.,  28  N.  Y.,  516,  518.  The  payment  of  the  premium 
was  an  act  which  could  have  been  performed  by  any  other  person 
than  the  plaintiff's  husband ;  its  payment  did  not  necessarily  depend 
upon  his  continued  cajiacity  or  existence ;  and  hence,  although  he 
was,  shortly  prior  to  the  expiration  of  the  policy,  when  about  to 
pay  the  premium,  rendered  incapable  by  the  act  of  God,  she  is 
without  the  rule  that  relieves  a  party  from  the  consequences  of  an 
omission  to  do  an  act  rendered  imposnible  by  omnipotent  power. 
Broom's  Leg.  Max.,  (Jth  Am.  edition,  178, 179,  and  cases  there  cited. 
It  is  claimed  that  because  Howell  was,  about  two  hours  before  the 
expiration  of  the  policy,  so  fatally  stricken  that  he  at  once  became 
and  remained  in  a  dying  condition  until  the  next  day,  when  he 
died,  that  he  was  within  tbc  meaning  of  the  j^olicy  dead  before  it 
expired.  It  must  be  borne  in  mind  that  this  is  not  a  policy  upon 
property  but  upon  life.  It  is  not  enough  that  his  life  was  in  such 
peril  that  no  hope  was  left  of  a  partial  recovery,  and  that  so  far  as 
his  continued  existence  could  have  benefitted  the  plaintiff  or  her 
children  by  any  provision  he  could  have  made  for  their  comfort,  his 
life  to  them  may,  in  that  respect,  have  been  worthless.  It  was  not 
against  his  ill  health  or  against  any  attack  of  apoplexy  and  par- 
alysis or  fatal  epidemic  she  was  insured,  but  against  his  death  from 
any  cause  other  than  those  excepted  in  the  policy ;  if  it  was  not  so, 
and  he  had  been,  on  the  day  before  the  policy  expired,  in  the  last 
stage  of  consumption,  and  from  that  cause  in  a  dying  condition,  and 
had  died  the  next  day  after  it  had  expired,  the  defendant  would  have 
been  liable.  The  length  of  time  a  diseased  man  may,  before  death, 
be  in  a  dying  condition,  whether  from  sudden  attack  or  long  dis- 
easGj  is  undefined.  Howell  may  have  been  attacked  two  days  or 
more  before  the  expiration  of  the  policy,  and  remained  in  what  is 
ordinarily  understood  as  a  dying  condition  until  a  day  or  more 
after  it  expired,  and  the  result  would  be  that  in  cases  of  this  kind 
if  from  satisfactory  evidence  the  jury  should  find  that  the  life  in- 
sured was  stricken  with  disease  and  death  two  days  before  the 
policy  expired  and  lived  until  after  its  expiration,  the  insurer 
would  be  liable.     And  thus  in  order  that  a  part}"  for  whose  benefit 
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a  policy  is  issued^  may  determine  upon  his  rights  under  it^  his 
first  duty  would  be  to  consult  the  doctor  to  learn  whether  his  pa- 
tient is  in  a  dying  condition  instead  of  his  policy  to  learn  with 
oertainty  that  if  he  is  alive  when  his  policy  expires  the  insurance 
will  terminat-e. 

The  admission  that  it  was  the  usage  of  the  defendant,  in  dealing 
with  other  persons  whose  lives  it  insured,  to  allow  the  insured 
party  some  days  of  grace  within  which  to  pay  the  annual  premium, 
and  that  the  insuruuce  was  effected  in  reference  to  that  usagC;  and 
that  it  was  understood  and  agreed  between  the  parties  at  the  time 
it  was  effected  and  the  policy  iHsued  that  if  anything  should  hap- 
pen to  Howell  to  prevent  him  paying  the  premium  on  the  day 
whenever  the  same  became  payable,  the  policy  should  not  thereby 
become  void,  but  should  continue  in  full  force  for  a  reasonable  time 
thereafter,  so  that  the  premium  could  be  paid,  was  subject  to  a 
well  grounded  objection.  It  amounted  to  a  proposition  to  substi- 
tute a  custom  for  a  plain  provision  contained  in  the  policy  itself, 
and  in  clear  conflict  with  its  provisions,  and  hence  unavailable  to 
the  plaintiff,  as  was  also  the  parol  agreement  made  at  the  same 
time  the  insurance  was  effected  and  the  policy  issued,  and  for  the 
same  reason.  After  what  was  understood  and  agreed  at  the  time 
the  insurance  was  effected,  there  was,  on  an  occasion  when  an 
annual  premium  was  paid,  the  same  understanding  and  agreement,  a 
part  of  which  was  that  if  anything  should  happen  to  Howell  to 
prevent  his  paying  the  premium  on  the  day  it  became  payable  the 
policy  8.hould  not  become  void,  but  continue  in  force  for  a  reason- 
able time  thereafter,  so  that  the  premium  could  be  paid;  this  being 
after  the  insurance  was  effected  and  the  policy  delivered,  was  bind- 
ing upon  the  parties.  The  Trustees  of  the  First  Baptist  Church 
V8.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.,  305-307.  The  admission  of 
this  agreement  was  followed  by  another,  vi/.  :  that  bv  the  act  of 
God,  Howell  was  prevented  from  paying  the  premium  on  the  da}^ 
it  became  payable,  and  the  further  admission  that  the  premium  was 
tendered  to  the  defendant  within  a  reasonable  time  thereafler,  and 
that  after  the  expiration  of  ninety  days  from  notice  ot  liie  death 
of  Howell  the  defendants  were  requested  to  pay  the  insurance  and 
refused  to  comply  with  the  request.  The  death  of  Howell,  under 
the  circumstances,  rendered  the  agreement  to  perform,  a  waiver  of 
the  condition  precedent,  and  the  tender  within  what  is  conceded  to 
be  a  reasonable  time,  followed  by  the  notice  and  demand  of  pay- 
ment, entitles  the  plaintiff  to  a  reversal  of  the  judgment  of  the 
General  Term. 
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Earl,  C. 

It  is  stated  in  the  case  that  the  jury,  under  the  direction  of  the 
court,  rendered  a  verdict  for  the  plaintiff,  "  subject  to  the  opinion 
of  the  court  upon  a  case  to  be  made  bj^  the  plaintiff,  containing  the 
objections  and  the  exceptions,"  and  that  the  court  further  directed . 
''that  such  objections  and  exceptions  be  heard,  in  the  first  inRtaDce^ 
at  the  general  terra."  It  is  somewhat  in  doubt  whether  the  court 
intended  to  direct  a  verdict  subject  to  the  opinion  of  the  general 
term,  or  intended  to  direct  a  verdict  for  the  plaintiff,  and  order  the 
exceptions,  which  the  defendant  had  taken,  to  be  heard  in  the  first 
instance  at  the  general  term.  It  could  not  do  both,  and  probably 
did  not  intend  to,  and  as  this  was  not  a  proper  case  for  a  verdict 
subject  to  the  opinion  of  the  general  term,  it  must  be  held  that  the 
court  intended  to  do  a  right  thing  and  order  verdict  for  the  plain- 
tiff, and  that  a  motion  for  a  new  trial  on  the  part  of  the  defendant 
upon  its  exceptions  be  heard,  in  the  first  instance,  at  general  term. 
We  must  so  treat  it  upon  this  appeal. 

The  policy  of  insurance  upon  whioh  the  notion  was  brought  con- 
tained the  clause  ^and  it  is  horeb}'  agreed  that  this  policy  may  be 
contijiued  in  force  from  time  to  time  until  the  decease  of  the  said 
George  R.  Howell,  provided  that  the  said  assured  shall  duly  pay  or 
cause  to  be  paid  to  the  said  company  annuall}',  on  or  before  the 
15th  day  of  July,  in  each  and  every  year,  the  sum  of  one  hundred 
and  thirty-eight  dollars  and  fifty  cents.'  On  the  loth  da}' of  July, 
1.SG2,  Howell  went  to  bis  place  of  business,  prepared  and  intending 
to  pay  the  said  annual  premium ;  but  before  he  did  so  he  was 
stricken  down  with  paralysis,  and  died  the  next  day  without  hav- 
ing made  the  payment.  If  the  clause  which  I  have  quoted  from 
the  policy  had  in  no  way  been  modified,  I  should  have  no  hesitation 
in  holding  that  the  plaintift'  could  not  recover.  Payment  was  a 
condition  precedent  to  the  continuance  of  the  policy,  and  no  mere 
accident  or  act  of  God,  however  controlling,  could  continue  the  pol- 
icy' in  force  after  the  pa}'  day,  without  payment.  This  could  be 
done  only  l)y  the  agreement  or  consent  of  the  defendant,  proper!}- 
given,  or  l)y  some  act,  which  would  estop  the  defendant  from  deny- 
ing payment,  l^ut  at  the  trial  the  defendant  admitted  ^Hhat  it  was 
understood  and  agreed,  by  and  between  the  defendant  and  the  said 
George  E.  Howell,  at  the  time  the  said  insurance  was  affected  and 
the  policy  was  issued  and  also  thereafter,  when  the  annual  pre- 
mium was  paid,  that  if  anything  should  happen  to  him  to  prevent 
his  paying  such  premium  on  the  day  whereon  the  same  became 
payable,  the  said  policy  should  not  thereby  become  null  and  void, 
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but  should  continue  in  full  force  for  a  reasonable  time  thereafter, 
so  that  the  said  premium  could  be  paid;  that  by  the  act  of  God  he 
was  prevented  from  paying  the  said  premium  on  the  15th  day  of 
July,  1862,  and  that  the  same  was  tendered  and  offered  to  the  de- 
fendant within  a  reasonable  time  thereafter." 

Here  it  is  admitted  that  at  the  time  the  policy  was  issued,  It  was 
agreed  as  stated.  We  have  no  right  to  assume  that  that  was  not  a 
valid  agreement,  as  not  in  writing.  As  the  parties  admitted  that  it 
was  "  agreed  "  we  must  hold  the  admission  to  extend  to  every  thing 
essential  to  a  valid  agreement^  and  must  assume  that  the  agreement 
was  in  writing.  Hence,  this  agreement  must  be  construed  in  connec- 
tion with,  and  as  really  a  part  of  the  policy.  It  was  not  an  agreement 
that  the  policy  might  be  revived,  after  it  had  been  forfeited  and 
became  null  and  void.  It  was  an  agreement  to  continue  the  policy  in 
force  after  the  15th  of  July  in  any  year^  for  a  reasonable  time,  to 
enable  the  premium  to  be  paid.  Instead  of  requiring  pre-payment  of 
the  premium,  it  gave  a  credit  for  a  reasonable  time.  It  was  not  an 
agreement  which  would  allow  an  insurance  upon  the  life  of  a  dead 
man,  but  it  continued  the  policy  in  force,  so  that  there  was  no  for- 
feiture of  the  policy  or  termination  of  the  insurance,  provided  that 
payment  was  made  within  a  reasonable  time,  n*  matter  whether  the 
person,  whose  life  was  insured  was  dead  or  alive.  Flence,  if  there 
was  no  other  agreement  than  the  one  here  alluded  to,  there  could  be  no 
reason  for  saying  that  the  policy  was  not  in  force  at  the  time  of  the 
death  of  Mr.  Howell. 

But  it  is  further  admitted  that  at  a  time  when  the  annual  premium 
was  paid,  the  same  agreement  was  made  ;  and  I  think  we  must,  for 
the  same  reason,  assume  that  this  was  in  writin<^,  and  this  agreement 
even  in  the  absence  of  the  other  one,  was  suMlcient  to  continue  the 
policj''  in  force,  and  it  would  unquestionably  have  had  the  same  effect 
if  the  agreement  had  been  by  parol. — Trustees  tV:c.  cs.  Brooklyn  Fire 
Ins.  Co.,  10.  N.  Y.,  805.  Hence,  in  any  aspect  we  can  view  tliis 
ease,  it  comes  here  with  an  admission,  substantially  and  in  elfect  that 
the  policy  was  in  force  at  the  time  of  IIowelFs  death  This  may  be 
a  broader  admission  than  the  defendant  intended  to  make.  But  we 
must  take  it  as  it  is  and  give  it  all  the  effect  iis  terms  authorize  and 
require;  and  this  leads  to  a  reversal  of  the  ju<ignicnt  of  the  General 
Term,  and  judgment  for  the  plaintiff  upon  the  verdict,  with  costs. 
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DISSENTING   OPINION. 

Hunt,  C. 

My  brethren  are  of  the  opinion  that  the  judgment  of  the  General 
Term  in  this  case  should  be  affirmed,  except  for  the  admissions  con- 
tained in  the  ''tenth"  item  of  the  case.  I  am  not  able  to  find  a 
reason  in  that  source  for  a  reversal.  It  is  recited  in  the  ninth  item 
that  it  was  admitted  to  have  been  the  usage  of  the  Company  to  allow 
some  extension  or  days  of  grace  beyond  the  pay  day,  within  which 
to  pay  the  annual  premium,  and  that  the  defendants  were  accustomed 
to  receive  it,  and  that  the  policies  continued  in  full  force  and  effect, 
and  that  such  usage  was  known  to  Mr.  Howell.  The  tenth  item 
was  as  follows,  viz :  "  That  it  was  understood  and  agreed  by  and 
between  the  defendants  and  the  said  George  Howell,  at  the  time  the 
said  insurance  was  effected  and  the  policy  issued,  and  also  thereafter 
when  the  annual  premium  was  paid,  that  if  any  thing  should  happen 
to  him  to  prevent  his  paying  such  premium  on  the  day  when  the  same 
became  payable,  the  said  policy  should  not  thereby  become  null  and 
void,  but  should  continue  in  full  force  for  a  reasonable  time  thereafter, 
so  that  the  said  premium  could  be  paid  ;  that  by  the  act  of  God  he 
was  prevented  from  paying  the  said  premium  on  the  15th  of  July, 
1862,  and  that  the  same  was  tendered  and  offered  to  the  defendants 
within  a  reasonable  time  thereafter."  It  is  said  that  this  contains  an 
absolute  admission  of  an  agreement  that  the  policy  should  be  and 
remain  in  force  for  a  reasonable  time  after  the  pay  day,  whether 
the  party  insured  continued  to  live  or  whether  he  in  fact  died  before 
such  reasonable  time  elapsed.  The  appellant's  counsel  consider  these 
facts  as  presenting  a  fit  case  for  the  application  of  the  doctrine  of 
estoppel  is  pais. 

The  answer  given  by  the  respondent's  counsel  that  the  original 
agreement  was  in  writing,  that  the  subsequent  agreement  being  by 
parol  was  void,  is  not  satisfactory.  It  does  not  appear  from  the  case 
that  this  agreement  was  by  parol.  And  again,  a  subsequent  agree- 
ment may  be  l\v  parol  and  the  original  agreement  atlord  a  sufficient 
consideration  for  a  modification. — Trustees  vs,  Brooklyn  Fire  Ins. 
Co.,  19  N.  Y.,  805  ;  25  Barb.,  189.  We  must,  therefore,  look  into 
the  agreement  itself. 

The  complaint  alloi^es  that  Howell  did  not  intend  to  abandon 
the  insurance,  but  expected  to  pay  the  premium  on  the  15th  of 
July,  1862,  and  had  made  his  preparations  for  that  purpose,  but 
was  prevented  by  the  sudden  and  severe  illness,  which  caused  his 
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death.  It  also  avers  that  the  defendants  were  accustomed  to 
receive  the  annual  premiums  on  life  policies  after  the  time  when 
the  same  became  payable,  and  to  treat  the  same  as  valid  and 
eflfectual  payments  upon  the  policy;  that  this  policy  was  made  in 
reference  to  that  usage,  and  that  it  was  understood  and  agreed 
between  defendants  and  Howell,  when  the  policy  was  issued,  and 
subsequently,  that  if  any  thing  should  happen  to  him  to  prevent  his 
paying  when  the  premium  became  due,  the  insurance  should  not  be- 
come void,  but  should  continue  thereafter,  a  reasonable  time,  to  al- 
low him  to  make  the  payment  of  the  premium.  Some  significance 
may  possibly  attach  to  the  averment  that  Howell  himself  was  to 
make  the  payment  after  the  lapse  of  the  time  referred  to.  The  in- 
tention of  the  defendants  under  this  usage,  and  the  effect  of  their 
agreement,  as  admitted,  are  identical.  Indeed  the  agreement  was 
a  practical  application  of  the  effect  of  the  usage  to  the  case  in  hand. 
This  would  present  a  case  when  a  life  insurance  company  was  in 
the  habit  and  practice  of  receiving  small  premiums  for  the  issuing 
of  large  policies  of  insurance  upon  the  lives  of  persons  already 
dead.  To  bring  it  to  the  case  of  Mr.  Howell,  who,  according  to 
this  construction,  was  only  one  of  a  numerous  clasei,  the  case  was 
this.  This  company  agree  with  Mr.  Howell  that  if  he  should  die 
on  the  15th  of  July  of  any  year,  after  twelv^e  o'clock  at  noon  of 
that  day,  or  within  a  few  days  thereafter,  if  any  one  on  his  behalf 
should  then  pay  to  the  company  the  sum  of  §18(S,  they  would  at 
once  issue  or  reissue  a  policy  upon  his  life,  for  one  year,  for  the 
sum  of  35,000.  They  would,  in  short,  agree  positively  to  pay 
85,000  for  the  consideration  of  S138.  This  is  the  inevitable  result 
of  the  construction  which  I  am  considering.  It  is  agreed  that  in 
default  of  payment  at  the  day  "the  policy  shall  not  become  void, 
but  shall  continue  in  force  for  a  reasonable  time  thereafter,  so  that 
the  premium  could  be  paid."  "The  policy  shall  continue  in  force." 
This,  it  is  said,  keeps  it  in  existence  as  a  valid  insurance  for  several 
days  after  the  death  of  Mr.  Howoii,  *'so  thai  the  premium  can  be 
paid."  This,  it  is  said,  provides  that  when,  after  his  death,  the 
premium  shall  be  so  paid,  the  vitality  of  the  j)olicy  continues,  so 
as  to  compel  the  payment  of  the  ^5,000.  It  is^  as  already  stated^ 
an  agreement  to  insure  the  life  of  a  man,  who  is  dead  at  the  time 
of  making  the  agreement.  On  the  other  hand,  the  language  we 
are  considering  is  capable  of  a  construction  sensible  and  reasonable. 
While  a  practice  to  insure  the  life  of  dead  men  would  be  absurd,  a 
practice  to  extend  the  time  of  payment  for  a  few  days  beyond  law 
day,  and  then  to  receive  payment  from  those  who  continued  alive 
29— 
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and  in  good  health,  would  be  sensible  and  profitable.  This  is  a 
fair  construction  of  the  agreement  with  Mr.  Howell.  This  insurance 
when  commenced  was  upon  the  life  of  a  man  of  the  age  of  thirty- 
six  years,  at  an  annual  premium  of  SI 38.  He  had  paid  for  nine  or 
ten  years.  If  by  failure  to  pa}'  at  the  day  prescribed,  his  policy 
should  be  declared  forfeited,  and  he  should  take  out  a  new  one,  his 
premium  would  be  much  larger  than  was  required  by  the  original 
policy.  He  would  be  compelled  to  pay  a  premium  of  $200  or  $250. 
To  avoid  this  result,  the  company  adopted  the  usage  referred  to, 
and  made  the  agreement  with  Mr.  Howell,  alleged  in  the  com. 
plaint  and  admitted  in  the  tenth  item.  The  expression  ''so  that  the 
premium  could  bo  paid,*'  is  in  harmony  with  this  construction. 
While  it  would  be  absurd  and  unreasonable  to  receive  a  premium 
of  an}'  amount  less  than  the  sum  insured,  for  the  life  of  one  already 
dead,  it  would  bo  right  and  just  to  overlook  a  few  days  delay  by 
not  exacting  an  advanced  premium,  but  to  continue  in  force  the 
existing  policy  at  the  same  annual  premium. 

Upon  the  construction  contended  for,  the  policy  would  be  with, 
out  consideration  as  to  all  beyond  the  amount  of  premium  paid. 
A  hands  to  B,  or  promises  to  bini,  $100 ;  in  consideration  whereof 
B  promises  to  pay  A  at  once  §1,000.  What  is  the  consideration  for 
the  S900y  I  can  see  none.  If  A  owes  B  SI, 000,  and  in  considera- 
tion of  $100  paid,  accepts  that  amount  in  full  satisfaction  of  the 
debt  it  is  no  satisfaction.  He  may  immediately  sue  A  for  the 
balance.     The  ])rinciplc  of  the  case  is  the  same. 

For  affirmance,  Hunt  and  Leonard,  C.  C. 

For  reversal,  Lott,  Ch.  C,  and  Gray  ami  Earl,  C.  C. 

Judgment  reversed,  and  judgment  ordered  for  the  plaintiff  upon 
the  verdict  with  costs. 


SI  PKEME  COL'HT  OF  MICHKIAN. 

IRA  MAHKW,  ( 

THK  J4i(KNL\  INSUHAN(M^  CO.  *  \ 

It  i>  no  ;;roun<l  ol'  vvWvX  in  a  court  of  rquity  tliat  the  ayMire«l  compromised  his  loss 
with  the  tulju^ttT  of  the  conipany  irreally  to  his  own  disadvantage,  unless  there 
has  heen  some  tan^ildf  niisconduet  on  the  part  ot  the  adjuster  of  such  a  nature 
as  to  amount  to  a  ineaeli  ol  W'^wX  duty. 

•  Deci"<i"n  n-iHlored  April  Icrni,  1871. 
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Where  the  adjuster  of  the  company,  by  disputing  the  right  of  the  insured  to  re- 
coyer  of  the  company  on  account  of  his  hayinfc  left  his  premises  yacant.  and  his 
right  to  include  various  articles  of  Airniture,  books,  and  stationery  in  his  claim, 
and  the  amount  of  the  loss  influenced  him  to  make  a  compromise  fbr  a  much  less 
sum  than  the  real  amount  of  his  loss,  but,  without  persuasion,  there  was  no 
fraud  or  breach  of  confidence. 

An  adjuster  of  an  insurance  company,  in  his  relations  to  the  insured  having  suf- 
fered a  los^,  is  the  agent  of  an  adverse  interest,  and  presumptively  would  not  be 
likely  to  stand  in  any  different  position  from,  other  persons  dealing  at  arm's 
length. 

The  adjuster,  upon  being  inquired  of  by  the  insured  as  to  his  rights  under  the 
policy  in  case  he  did  not  accept  the  offer  of  the  company,  replied  that  the  terms 
offered  would  be  adhered  to,  and  that  he  would  have  to  resort  to  a  suit,  and  did 
not  allude  to  a  provision  in  the  policy  for  an  arbitration.  H^ld^  That,  although 
the  course  of  the  adjuster  had  an  effect  in  securing  an  unfair  compromise  from 
the  insured ;  yet,  as  there  appeared  to  be  no  intention  to  deceive,  there  was  no 
fraud  or  breach  of  confidence. 

The  law  cannot  interfere  to  supply  a  lack  of  firmness  in  those  who  allow  them- 
selves to  yield  to  the  hostile  and  domineering  course  pursued  by  the  ac^uster, 
without  some  frirther  element  of  misconduct  on  his  part. 

The  company  recovering  judgment  censured  and  held  to  eosts^  for  the  act  of  its 
adjuster  in  maliciouslv  charging  Uic  insured,  in  its  answer,  with  having  caused 
the  fire. 

Campbell,  Ch.  J. 

The  bill  in  this  cause  was  filed  to  obtain  relief  against  a  com- 
promise made  on  a  loss  under  a  fire  policy,  claimed  to  have  been 
induced  by  the  fraud  of  the  adjusting  agent.  The  compromise 
was  for  five  hundred  dollars,  which  is  claimed  to  have  been  but 
about  one-fourth  of  the  real  loss. 

The  fraud  set  up  consists  in  complainant's  having  been  misled 
by  the  acts  and  representations  of  one  Treton,  the  adjuster,  in 
whom  he  claims  he  relied,  and  who  is  said  to  have  been  aware  of 
and  abused  the  confidence.  The  misrepresentations  complained  of 
relate  to  what  were  the  legal  rights  of  the  complainant  concerning 
the  classes  of  property  covered  by  the  policy,  and  the  effect  of 
leaving  his  college  rooms  closed  for  more  than  thirty  days — which 
the  agent  claimed  vitiated  the  policy.  There  was  also  a  charge 
that  by  concealment  of  an  arbitration  clause,  and  by  statements, 
Ireton  induced  complainant  to  believe  he  could  get  no  redress 
except  by  litigation  j  and  it  was  further  set  up  that  complainant 
was  deceived  by  him  in  regard  to  the  extent  of  damage  to  the 
property. 

The  whole  burden  of  the  case  therefore  depends  on  the  breach 
of  duty  arising  out  of  confidential  relations  requiring  the  utmost 
good  faith  in  mutual  dealings;  and  there  is  no  class  of  cases  more 
readily  relieved  in  equity  than  such  abuses. 

We  cannot  but  perceive  that  if  complainant  was  entitled  to 
relief  under  the  policy,  he  has  not  been  favorably  dealt  with.  He 
Appears  to  have  had  a  good  cause  of  action,  and  to  have  compro- 
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mised  it  on  terms  that  no  high-minded  business  man,  without 
strong  convictions  of  its  legal  doubtfulness,  ought  to  have  made. 
But  this  of  itself  is  no  ground  of  relief,  unless  there  has  been 
some  tangible  misconduct  of  such  a  nature  as  to  amount  to  a 
breach  of  legal  duty,  and  we  think,  upon  the  facts,  that  the  com- 
plainant  is  himself  chiefly  responsible  for  his  misfortune. 

We  do  not  think  it  necessary  to  review  the  facts  at  length,  but 
we  will  simply  indicate  some  of  the  more  prominent  features  of 
the  case.  Immediately  after  the  loss,  which  occurred  in  September^ 
1868,  while  complainant  was  on  a  visit  in  Albion,  he  returned  to 
Detroit,  the  local  agent  at  Albion  having  advised  him  to  leave  the 
premises  as  they  were  until  the  adjuster  should  come,  of  whose 
coming  complainant  was  to  be  notified.  The  property  insured  con- 
sisted of  various  articles  used  more  or  less  directly  in  connection 
with  a  commercial  college  which  complainant  had  conducted  in 
Albion  up  tp  the  preceding  May.  On  the  arrival  of  Ireton  an 
examination  was  made  of  the  effeeU,  and  certain  inventories  were 
used  for  that  puij)08e.  Ireton  di-^j^uted  the  complainant's  right 
to  any  thing  whatever,  on  account  of  the  premises  being  left 
vacant.  He  also  disputed  the  right  of  complainant  to  include 
various  articles  of  furniture  and  stationery  and  books,  and  he  dis- 
puted the  amount  of  damage  claimed  to  have  been  suffered  on 
various  articles.  It  does  not  distinctly  appear  whether  or  not 
complainant  had  made  out  any  statement  in  dollars  and  cents 
except  as  to  the  stationery  and  text-books  destroyed.  Upon  the 
other  articles  there  seems  to  have  been  a  rough  estimate.  Ireton 
did  not  propose  to  go  into  the  details,  but  offered  a  round  sum  of 
five  hundred  dollars.  Complainant  declined  and  expostulated,  but 
at  last  this  was  agreed  upon  and  closed.  During  the  various  inter- 
views there  is  no  doubt  Ireton  gave  his  opinion  positively,  and 
there  is  as  little  doubt  that  complainant  was  considerably  influ- 
enced— but  not  persuaded  by  them.  He  acquiesced  unwillingly, 
and  did  not  consider  himself  justlj'  dealt  by.  The  question  is,  how 
far  does  this  show  any  breach  of  confidence. 

There  was  in  the  policy  a  provision  for  arbitration  in  case  of  dif- 
ference as  to  the  amount  of  loss,  hut  not  as  to  any  other  question. 
Complainant,  during  the  course  of  the  negotiations,  asked  Ireton 
in  regard  to  his  rights  under  the  policy,  in  case  he  did  not  accept 
the  sum  offered.  He  was  answered  that  he  would  have  to  make 
out  his  proofs  and  present  his  claim  at  the  Cincinnati  office;  that 
it  would  be  referred  to  Ireton  as  adjuster,  and  he  would  adhere  to 
the  terms  offered;  and  if  finally  dissatisfied  he  would  have  his- 
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legal  remedy.  This  was  no  more  than  any  one  else  could  have 
told  him.  There  is  no  reason  to  believe  that  the  question  of  arbi* 
tration  was  in  Ireton's  mind^  or  that  be  wilfully  concealed  the  fact 
that  such  a  clause  was  in  the  policy.  It  was  a  somewhat  arrogant 
method  of  expression^  and  one  which  doubtless  had  a  certain  effect 
on  complainant — but  it  does  not  appear  to  us  to  have  been  intended 
to  deceive  him.  This  is  the  only  actual  fraud  charged  beyond  the 
general  violations  of  confidence  which  we  will  next  refer  to. 

In  order  to  ascertain  how  far  complainant  had  a  right  to  de- 
mand or  expect  Ireton  to  act  as  his  adviser,  it  is  necessary  to  look 
somewhat  at  the  situation  of  the  parties.  In  regard  to  the  actual 
loss  and  value  of  property,  complainant  had  more  knowledge 
than  Ireton.  He  had  full  means  of  inspection,  and  as  to  all  but 
the  library  of  general  literature  he  had  made  that  inspection.  The 
opinion  which  Ireton  expressed  in  regard  to  the  damage  to  that, 
was  given  when  neither  of  them  had  made  any  close  examination, 
and  it  is  an  important  fact  bearing  on  the  transaction  that  com- 
plainant himself  never  supposed  his  loss  to  have  been  nearly  so 
great  as  it  really  was,  until  long  after  the  settlement. 

Besides  having  personal  knowledge  of  all  the  material  facts, 
complainant  was  in  a  place  where  he  had  intimate  and  intelligent 
business  friends^  and  where  he  had  long  resided — his  departure 
having  been  recent. 

Ireton  was  th<3  agent  of  the  adverse  interest,  and  no  one  of 
ordinary  experience  would  suppose  him  likely  to  forego  the  inter- 
ests of  his  employers.  Presumtively  he  would  not  be  likely  to 
stand  in  any  different  position  from  other  persons  dealing  at  arm's 
length.  But  he  might  assume  a  different  position  »ind  thus  become 
responsible. 

He  does  not  seem  to  have  done  this.  From  tirst  to  last  he  dis- 
played a  somewhat  hostile  spirit,  and  complainant  does  not  appear 
at  any  time  to  have  been  convinced  that  his  positions  were  right. 
They  were,  except  as  to  some  <[uestions  of  valuation,  assertions  of 
law  and  not  assertions  of  fact,  and  while  Ireton  undoubtedly 
desired  to  impress  complainant  with  the  difficulty  of  doing 
better,  it  was  very  far  from  being  done  with  any  idea  on  cither 
side  that  he  was  a  friendlj^  adviser,  and  complainant  in  his  testi- 
mony shows  that  he  was  influenced  in  his  settlement  b}'  a  consider- 
ation of  the  inconveniences  and  delays  and  expense  of  litigation, 
and  a  very  laudable  dislike  of  it.  But  this  is  a  very  different 
thing  from  mistaken  confidence. 
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There  is  no  satisfactory  evidence  that  Ireton  attempted  to  pre- 
vent complainant  from  seeking  advice^  and  there  is  no  good  reason 
given  why  he  did  not  obtain  it.  He  was  not  among  strangers,  and 
he  was  aware  of  all  the  facts.  It  was  his  duty  as  a  man  of  com- 
mon prudence  to  seek  advice  from  his  own  friends,  if  he  had  not 
confidence  in  himself.  There  was  time  and  opportunity  to  take 
advice,  and  there  was  no  pressing  haste  for  a  settlement  at  all,  be- 
fore the  whole  ground  should  be  reviewed.  None  of  his  legal 
rights  could  be  divested  by  taking  lime  for  getting  up  the  proof 
in  the  regular  way.  The  whole  transaction  was  one  in  which 
there  was  no  need  for  hasty  steps,  and  it  was  not  common  pru- 
dence to  attempt  such  a  speedy  arrangement  without  knowing 
at  least  the  extent  of  the  damage.  We  do  not  shut  our  eyes 
to  the  common  fact  that  this  eagerness  to  settle  is  ver}'  often 
stimulated  by  the  sort  of  peremptory  position  taken  in  this  case  and 
that  this  domineering  course  is  a  valuable  auxiliary  to  fraud.  But 
the  law  cannot  interfere  to  supply  a  lack  of  firmness  in  those  who 
allow  themselves  to  yield  to  such  influences  without  some  further 
element  of  misconduct.  A  man  who  knows,  or  who  has  the  means 
of  knowing  his  rights,  must  under  ordinary  circumstances  be  ex- 
pected to  stand  upon  them.  There  is  no  legal  fraud  or  duress  in 
ordinary  cases,  in  declining  to  comply  with  a  demand  without  liti- 
gation. 

We  are  then  forced  to  conclude  that,  however  unwise  this  hasty 
settlement  was,  it  did  not  result  from  the  abuse  of  confidence,  and 
was  not  an  actionable  fraud. 

We  cannot  properh-  pass  bj'  in  entire  silence  the  malicious 
insinuations  in  the  answer,  in  reii;ard  to  the  cause  of  the  fire, 
which  originated  with  the  adjustinj;;  agent,  and  are  suggested  in  his 
testimony,  but  are  destitute  of  any  foundation  whatever.  Such 
scandalous  matter  is  out  of  place  and  very  deserving  of  censure, 
and  we  must  hold  the  company  responsible  for  their  agent's  con- 
duct. Forrister  vs  Read,  L.  K.  6.  <  'hancery  appeals  40.  We  shall 
therefore  afiirm  the  decree  without  costs  of  this  court. 

The  other  Justices  concurred. 
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SUPREME  COURT  OF  KANSAS. 

Error  from  Leavenirorik  Covnfy. 


1 


THE  KANSAS  INSUriANCR  CO.,  PVt  in  Error. 

CHRISTIANA  BERRY  H  al.,  Administrators  of  the  AV  [ 
tate  of  Magdalena  Berry  j  Def'ts  in  Err  or. "^  ) 

The  court  will  not  disturb  a  verdict  when*  questions  of  fact  are  submitted  to  the 
jury  with  proper  instructions,  and  upon  conflicting  evidence,  because  of  a  mere 
preponderance  of  evidence  against  it.  It  will  only  look  into  the  record  to  aee  if 
there  was  evidence  to  sustnin  the  verdict,  not  to  weigh  It. 

Where  the  court  has  once  fairly  given  the  law  on  a  certain  point  to  the  jury,  it  iir 
under  no  obligation  to  give  it  again  because  asked  by  one  of  the  parties. 

It  is  not  error  to  reject  papers  containing  preliminary  proofs  of  Icxh  when  another 
set  of  the  same  papers  are  already  in  evidence.  '  Nor  in  it  error  to  reject  the 
same  papers  when  offered  in  evidence  by  the  plaintiffs  in  error  when  copies  liad 
not  been  fUmished  the  other  party  upon  suflicient  demand  therelor. 

A  policy  of  insurance  with  the  application  therelor,  is  prima  f<ici*-  evidence  of  title 
to  the  property  by  the  insured,  and  of  an  insurable  interest  therein. 

If  the  whole  of  an  instruction  i«»  not  correct  in  its  entirety,  the  court  has  a  ri^iht  to 
reject  it. 

T.   A.  HiKD.  for  Plaintiff  in  Error. 
CLOL(iii  &  WuKXT,  for  Befenddnfs  in  Error, 

Kingman,  Ch.  J. 

This  is  a  proceeding  in  error  to  reverse  ii  judgment  of  the  District 
Court  of  Leavenworth  county,  by  which  Christiana  Biirv  and  Magda- 
lena Berry  received  of  the  plaintitr  in  error,  SloO,  for  loss  sustained 
by  reason  of  a  fire  which  destroyed  two  buildings  mid  a  stock  of 
groceries,  which  the  plaintitf  in  error  had  insured  as  llio  property  of 
the  Berry s. 

This  court  has  repeatedly  decided  thai  where  questions  of  fact  are 
submitted  to  a  jury  with  proijer  instructions,  and.  upon  conflicting 
endence,  that  we  would  not  disturb  the  verdict  because  of  a  mere 
preponderance  of  evidence  against  it  We  only  look  into  the  record 
to  see  if  there  was  evidence  to  sustain  the  verdict,  not  to  weigh  it. 

Another  principle  has  been  often  decided,  and  is  here  reaftirmed; 
and  that  is  where  the  court  has  once  fairly  given  the  law  on  a  certain 

•Decision  rendered  July  iUth,  1871 
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point  to  the  jury,  it  is  under  bo  obligation  to  give  it  again  because 
asked  by  one  of  the  parties.  These  two  principles  settle  most  of  the 
questions  raised  in  this  case. 

It  may  be  well  enough  to  add  a  few  words  in  illustration  of  what 
has  just  been  said.  The  counsel  for  the  plaintiff  in  error  argued  at 
length  that  the  application  for  a  policy  of  insurance  *'  being  referred 
to  in  the  policy  as  forming  a  part  thereof,  it  becomes  a  part  of  the 
contract  and  warranty,  and  the  answers  made  by  the  insured  to  the 
questions  in  the  applications  are  warranties  and  as  much  a  part  of 
the  policy  as  though  they  had  been  written  on  the  face  of  the  policy, 
and  if  untrue  avoid  the  policy.*'  In  support  of  this  proposition  over 
a  hundred  authorities  are  referred  to.  On  turning  to  the  record  we 
find  that  at  the  request  of  the  plaintiffs  in  error,  the  court  instructed 
the  jury  as  follows : 

''  1.  That  the  representations  in  the  application  for  insurance, 
made  in  answer  to  the  questions  asked  therein,  are  warranties,  and  if 
untrue,  avoid  the  policy."  This  was  one  of  the  main  grounds  of  con- 
troversy. The  evidence  was  conflicting  The  law  was  given  to  the 
jury  as  the  plaintiffs  in  error  asked.  The  jury  then  had  the  duty  of 
weighing  the  evidence,  passing  upon  the  intelligence  and  truthfulness 
of  the  witnesses,  and,  finally,  of  passing  upon  the  issue  submitted  by 
their  verdict.     That  duty  we  shall  not  wrest  from  them. 

Again,  the  plaintiff  in  error  asked  fourteen  instructions  in  various 
forms  to  the  effect  that  if  Magdalena  Berry  owned  the  property  in- 
sured and  Christiana  Berry  did  not  have  anj^  interest  therein,  when  the 
policies  were  issued,  then  each  of  the  policies  were  void  and  the 
plaintitts  could  not  recover,  and  the  refusal  to  i^ive  eat-h  of  these 
instructions  is  pressed  in  argument  in  this  court  as  error  that  ought 
to  cause  a  reversal  of  the  judgment,  and  a  multitude  of  authorities 
are  cited  in  snp[)ort  of  the  propriety  of  the  iijstruotion.  On  turning 
to  the  record  we  find  this  same  law  was  given  to  the  jury  twice. 
Once  in  the  instructions  above  quoted,  for  the  evidence  shows  that 
the  Herrys  represented  themselves  as  joint  owners  of  the  property  in 
the  applications  tor  insurance,  and  in  that  instruction  the  jury  were 
told  that  if  the  lepresentations  were  untrue  there  could  be  no  recovery 
on  the  policies  ;  but  the  court,  at  tlie  retjuest  of  the  plaintiffs  in  error, 
charged  dctinitely  as  follows  : 

"2.  That  before  the  plaintilts  can  recover  they  must  show  bj^  the 
preponderance  of  evidence,  that  at  tlie  time  of  making  the  applica- 
tions for  i.isurance,  the  plaintitfs  were  the  joint  owners  of  the  prop- 
erty insined,  and  if  the  jury  find  they  were  not  such  joint  owners, 
the  plaintiffs  cannot  recover.*' 
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Having  thas  given  the  law  on  this  point  twice,  the  coart  was  not 
boond  to  repeat  it  thirteen  times  more^  for  no  reason  we  can  perceive, 
except  that  the  ingenuity  of  counsel  enabled  them  to  state  a  simple 
proposition  in  so  many  different  forms^  and  demanded  of  the  court  a 
recognition  of  that  ingenuity.  The  court  acted,  probably,  from  a 
desire  to  assist  the  jury  rather  than  from  a  lack  of  appreciation,  and 
oar  duty  seemed  to  require  the  same  decision.  On  this  point  it  may 
be  remarked  that  the  evidence  seems  to  justify  the  verdict. 

A  specimen  only  has  been  given  of  the  errors  alleged,  of  which  we 
cannot  take  notice.  Of  those  which  «lcmand  attention  there  are  two  ; 
that  certain  papers  containing  the  preliminary  proofs  of  loss  were 
offered  in  evidence  by  the  plaintifl  in  error  and  rejected  by  the  court. 
On  an  examination  of  the  record  we  find  that  one  set  was  rejected  be- 
cause the  same  papers  were  already  in  evidence,  which  is  true,  and  a 
sufficient  reason  for  excluding  them.  It  seems  that  the  preliminary 
proofs  were  twice  made  out.  The  plaintiff  in  error  offered  one  series^ 
which  was  excluded  for  the  reason  given  above.  Tlaintitt*  in  error 
then  offered  the  other  scries,  which  were  rejected  because  the  other 
party  had  long  before  demanded,  in  writing,  copies  of  all  papers  in- 
tended to  be  used,  and  these  papers  had  not  been  furnished.  On 
these  facts  being  made  to  appear  to  the  District  Court,  the  court  re- 
fused to  allow  them  to  be  read  in  evidence.  It  is  hardly  necessary  to 
say  that  the  decision  was  correct.     Sec.  309,  (>ode. 

Another  error  alleged  is  that  the  court  admitted  testimony  to 
vary  or  contradict  the  policy.  The  answer  to  that  is  that  there  is 
no  such  testimony  in  the  record.  At  the  request  of  (lefendants  in 
error  the  court  instructed  the  jury  '^  that  the  policies  of  insurance, 
with  the  applications  described  in  the  petition  in  this  action  are 
Tprima  facie  evidence  of  title,  and  of  an  insurable  interest  therein, 
in  the  plaintiff."  It  is  insisted  that  this  instruction  is  incorrect. 
To  see  just  how  the  jury  were  directed  in  this  it  will  be  necessary 
to  refer  to  a  previous  part  of  the  change  of  the  court,  where  the 
law  was  laid  down  to  be  that  pos'^ession  wa^  pri/nn  farie  evidence 
of  title  to  property,  but  that  this  was  open  to  he  rebutted  hy  other 
evidence  in  the  case;  that  possession  by  one  as  ai^ent  raised  no 
presumption  of  title  in  the  ai^ent,  and  that  it  wa*^  for  the  jury  to 
say  what  the  evidence  showed  as  to  the  ownership  of  the  property; 
that  unless  the  evidence  showed  a  joint  ownership  of  the  property 
there  could  be  no  recovery. 

This  was  a  correct  ruling  on  this  point.  See  Nicholrs  and  others 
vs.  Fayette  Mutual  Fire  Ins.  Co.,  1  Allen  G.S  ;  Fowler  vs.  New  York 
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Indemnity  Ins.  Co  ,  23  Barb.,  150.  Possession  and  actp  of  own- 
ership are  always  prima  facie  evidence  of  ownership  of  property. 

The  defendant  (plaintiff  in  error),  asked  a  series  of  instructions, 
twenty-nine  in  number,  of  which  the  court  gave  one  and  refused 
the  others.  Fourteen  of  these  have  been  elsewhere  noticed.  Of 
the  others,  many  had  been  substantially  given,  such  as  the  sixth 
and  fourteenth  ;  that  the  keeping  of  more  than  twenty -five  pounds  of 
gunpowder  in  the  store  violated  the  policy  and  prevented  a  recov- 
ery. 

The  4th,  9th  and  lOtb,  in  reference  to  false  swearing,  are  not 
accurate  stalemenl^  of  the  law.  The  law,  in  relation  to  that  point, 
had  been  correctly  stated  b}'-  the  court.  The  2nd  and  11th  had 
already  been  given.  The  3d  and  18th  are  not  law,  as  they  are 
stated,  and  the  same  remark  applies  to  the  24th  and  28th.  With 
a  slight  but  material  change  the}'  would  have  been  correct.  We 
ma}'  illustrate  by  a  simple  observation  as  to  the  24th.  That  is  as 
follows:  "The  defendant  need  not  prove  beyond  a  reasonable 
doubt  that  the  fire  was  intentional  on  the  part  of  the  plaintiffs,  and 
if  the  jury  believe  from  the  evidence  that  plaintiffs  wilfully,  negli- 
gently or  carelessly  allowed  their  property  to  be  destroyed  by  fire, 
so  as  to  procure  the  insurance  thereon  ;  or  that  any  portion  of  the 
stock  was  removed  before  the  fire,  they  must  find  for  the  defend- 
ant." Now,  the  first  part  of  this  instruction  may  be  law,  the  au- 
thorities ditfer  about  that,  but  the  last  clause  is  neither  law  nor 
common  sense.  If  it  is  law  and  a  man  insures  a  grocery  store,  he 
violates  the  policy  if  he  carries  away  any  part  of  his  stock,  no 
matter  how  small,  or  what  the  motive  is.  Jf  the  whole  instruction 
is  not  correct  in  its  entirety,  the  court  had  a  right  to  reject  it. 
The  same  is  true  of  the  2Sth.  W  the  proposition  of  law  is  correct, 
still  it  would  not  prevent  a  recovery  for  the  stock  of  goods,  and  the 
instruction  is  faulty  in  saying  that  the  jury  must  find  lor  the  de- 
fendant, thus  including  both  policies. 

We  do  not  propose  to  decide  anything  more  than  that  the  court 
correctly  relused  the  instructions.  The  loth  instruction  is  open  to 
the  same  criticism.  If  the  buildings  had  been  sold  by  deed,  it 
would  not  have  prevented  a  recovery  on  the  policy  for  the  goods 
destroyed.  We  do  not  intend  to  decide  that  the  sale  to  the  county 
of  the  property  insured  so  far  affected  the  title  that  a  concealment 
of  that  fact  in  the  application  vitiated  the  policy.  The  instruction 
refused  is  so  faulty  that  we  cannot  decide  the  question  submitted. 

It  is  urged  that  a  new  trial  should  be  awarded,  because  the  ver- 
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diet  was  for  too  much.  It  was  certainly  authorized  by  the  evi- 
denoe  for  the  defendants  in  error.  It  was  too  large^  according  to 
the  testimony  of  the  plaintiffs  in  error.  The  jury  had  all  this  be- 
fore them;  and  we  see  no  reason  to  disturb  their  verdict. 

The  judgment  is  affirmed. 

Talbntine,  J.,  concurring. 

BreweR;  J.;  not  sitting  in  the  case. 
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STATUTE  LAWS. 


MICHIGAN. 

An  Act  To  amend  sections  G,  2k,  26,  2S,  29,  31,  33,  and  3i, 
of  act  number'  J36,  of  session  laws  of  1869,  entitled  ''  An 
act  relative  to  the  organization  a ?id  powers  of  fire  and 
marine  insurance  companies  transacting  business  loithin 
the  State '^  approved  Ajjril  kh  1S69,  and  to  add  two  nero 
sections  theretOs  to  stand  as  sections  ^0  and  41, 

Section  1.  The  People  of  the  State  of  Michigan  enact,  That  sec- 
tions six,  twenty-four,  twenty-six,  twenty-eight,  twenty-nino,  thirty- 
one,  thirty-three,  and  thirty-four,  of  act  number  one  hundred  and 
thirty-six,  of  the  session  laws  of  eighteen  hundred  and  sixty-nine, 
entitled,  "  An  act  relative  to  the  organization  and  powers  of  fire  and 
marine  insurance  companies  transacting  business  within  this  State," 
approved  April  third,  eighteen  hundred  and  sixty -nine,  be  and  the 
same  are  hereby  amended  to  read  as  follows,  and  to  add  two  new  sec- 
tions, to  stand  as  sections  forty  and  forty-one : 

§  ().  The  capital  stoclc  of  any  stock  company  organized  under 
this  act  shall  not  be  less  than  one  hundred  thousand  dollars,  in  shares 
of  fifty  dollars  each,  which  capital  stock  may  be  increased  by  a  vote 
of  two-thiids  of  the  stockholders,  to  not  more  than  one  million  dol- 
lars ;  nor  shall  any  company  hereafter  orij^Muized  on  the  plan  of 
mutual  insurance  commence  business  in  this  State  until  agreements 
have  been  enteied  into  for  insurance  with  at  least  two  hundred  appli- 
cants, the  premiums  upon  which  shall  amount  to  not  less  than  twenty- 
five  thousand  dollars,  of  which  at  least  five  thousand  dollars  shall 
have  been  paid  in  actual  cash,  and  for  the  remainder  of  which  notes 
of  solvent  parties,  founded  upon  actual  and  bona  fide  application  for 
insurance,  shall  have  been  received.  No  one  of  the  notes  received 
as  aforesaid  shall  amount  to  more  than  five  hundred  dollars ;  and 
no  two  thereof  shall  be  given  for  the  same  risk,  or  made  by  the  same 
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person  or  fimiy  except  where  the  whole  amount  of  such  notes  does  not 
exceed  the  sum  of  five  hundred  dollars ;  nor  shall  any  note  be  re- 
garded or  represented  as  capital  stock  unless  a  .policy  be  issued 
upon  the  same  within  thirty  days  after  the  organization  of  the  com- 
pany taking  the  same^  upon  a  risk  which  shall  be  for  no  shorter 
period  than  three  months,  flach  of  said  notes  shall  be  payable,  in 
whole  or  in  part,  at  any  time  when  the  directors  shall  deem  the  same 
requisite  for  the  payment  of  losses  by  fire,  and  such  incidental  ex- 
penses as  may  be  necessary  for  transacting  the  business  of  said  com- 
pany ;  and  no  note  shall  be  accepted  as  part  of  such  capital  stock 
unless  the  same  shall  be  accompanied  by  a  certificate  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  the  person  executing  such 
note  shall  reside,  that  the  person  making  the  same  is,  in  his  opinion, 
pecnniarly  good,  and  responsible  for  the  same  in  property  not  ex- 
empt from  execution  by  the  laws  of  this  State ;  and  no  such  note 
shall  be  surrendered  while  the  policy  for  which  it  was  given  continues 
in  force.  But  no  company  organized  on  the  plan  of  mutual  insur- 
ance, and  insuring  against  any  other  risk  mentioned  in  section  one 
of  this  act,  shall  hereafter  do  any  business,  or  take  any  risks,  or 
make  any  insurance  in  any  more  than  two  counties  in  this 
State,  which  counties  shall  be  contiguous,  and  which  counties 
in  the  case  of  companies  hereafter  organized,  shall  be  named  and  set 
forth  in  their  articles  of  association,  and  in  the  statement  required  bi- 
section three  to  be  filed  in  the  ottice  of  the  Secretary  of  State .  No 
fire  insurance  company  organized  under  this  act,  or  transact- 
ing business  in  this  State,  shall  expose  itself  to  any  loss  on  any 
one  fire  or  inland  navigation  risk,  or  hazard,  to  an  amount  exceeding 
ten  per  cent,  of  its  paid  up  capital,  nor  shall  any  fire  insurance  com- 
pany organized  under  the  laws,  or  by  authority  of  any  foreign  gov- 
ernment, expose  Itself  to  any  loss  on  any  one  fire  or  inland  naviga- 
tion risk,  or  hazard,  to  an  amount  exceeding  ten  per  cent,  of  its 
deposit  capital  in  the  United  States. 

§  24.  All  insurance  uouipanies,  as.soeiaLion:^,  corponilion.s,  part- 
nerships, or  individuals  transacting  the  business  of  fire  or  fire  and 
marine  insurance  in  this  State,  incorporated  by  or  organized  under 
the  laws  of  any  other  State  of  the  United  States,  shall  make  an- 
nual statements  to  the  Secretary  of  State,  in  such  manner  and  on 
such  detailed  forms  as  may  be  prescribed  or  furnished  by  him,  of 
their  condition  and  affairs  upon  the  thirty-first  day  of  December 
preceding,  on  the  first  day  of  January  in  each  year,  or  within  thirty 
days  thereafter.  Companies,  associations,  corporations,  partner- 
ships, or  individuals  incorporated   and  organized  under  the   lawn 
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and  authority  of  any  foreign  government,  authorized  to  transact 
business  in  this  State,  shall  be  required  to  make  and  file  their  annual 
statements  on  the  first  day  of  June  in  each  year,  or  within  sixty 
days  after  their  annual  meeting,  as  specified  in  their  respective 
charters  or  acts  of  incorporation.  Thev  shall  also  cause  to  be  made 
out  and  filed  supplementary  annual  statements  of  their  business  in 
the  United  States  for  the  year  ending  the  thirty-first  day  of  Decem- 
ber, on  the  first  day  of  January  in  each  year,  or  within  sixty  days 
thereafter.  Such  supplementary  reports  shall  be  made  out  in  the 
same  manner  as  the  reports  required  from  companies  organized 
under  the  laws  of  other  States  of  the  United  States,  and  the  mana- 
gers, resident  directors,  or  general  agents  for  the  United  States 
shall,  for  the  purposes  of  making  such  supplementary  reports,  be 
deemed  the  legal  and  proper  ofilcers  of  such  companies  or  corpora- 
tions. 

§  26.  It  shall  be  the  duty  of  the  Secretary  of  State,  as  often  as 
once  in  six  mouths,  to  appoint  one  or  more  competent  persons,  not 
officers  of  any  fire  insurance  company  doing  business  in  this  State, 
to  examine  into  the  afl*airs  of  any  fire  insurance  company  incor- 
porated under  nny  law  of  this  State,  and  whenever  he  shall  deem  it 
expedient  so  to  do,  lo  examine  into  the  affairs  of  any  such  com- 
pany, incorporated  or  organized  under  the  laws  of  any  other  State 
of  the  United  States,  doing  business  by  its  agents  in  this  State; 
and  it  shall  be  the  duty  of  the  officers  or  agents  of  any  such  com- 
pany doing  business  in  this  State,  to  cause  their  books  to  be  opened 
for  the  inspection  of  the  person  or  persons  so  appointed,  and  other- 
wise to  facilitate  such  examination  so  far  as  it  may  be  in  their 
power  to  do  ;  and  for  that  purpose  the  said  Secretary  of  State,  or 
the  person  or  persons  so  appointed  by  him,  shall  have  I'ower  to 
examine,  under  oath,  the  officers  and  agents  of  any  company  rela- 
tive to  the  standing  and  condition  of  said  company  ;  and  whenever 
the  said  Secretary  of  State  shall  deem  it  for  the  interest  of  the 
public  so  to  do,  be  shall  publish  the  result  of  such  investigation  in 
one  or  more  papers  in  this  State;  and  whenever  it  shall  appear  to 
the  said  Secretary  of  State,  from  such  examination,  that  the  assets 
of  an}'  company  incorporated  under  an}'  law  of  this  State  are  in- 
sufficient to  justify  the  continuance  in  business  of  any  such  com- 
pany, be  may  direct  the  officers  thereof  to  require  the  stockholders 
to  pay  in  the  amount  of  such  deficiency  within  such  period  as  he 
may  designate  in  such  requisition,  and  in  case  any  such  company 
shall  fail  to  pay  in  and  make  good  the  full  amount  of  such  defi- 
ciency, within  thirty  days  after  such  requisition  and  direction  as 
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aforesaid,  it  shall  be  the  duty  of  the  Secretary  of  State  to  give 
notice  of  such  failure  in  some  newspaper  published  in  the  county 
where  the  offioe  of  such  company  is  located  by  its  charter ;  such 
notice  shall  contain  a  brief  statement  of  the  fact  of  such  failure  to 
comply  with  this  section,  and  shall  be  published  in  such  paper  once 
in  each  week  for  three  successive  weeks.  It  shall  not  be  lawful 
after  the  first  publication  of  such  notice  for  such  company  to  issue 
any  policy  of  insurance,  or  to  make  any  contract  for  the  same,  or  to 
transact  any  business  under  its  charter,  except  to  close  up  its  busi- 
ness; and  all  contracts  of  insurance  and  policies  issued  after  such 
first  publication  of  such  notice  shall  be  void  and  of  no  binding  forcci 
and  the  person  or  persons  making  such  contracts  or  issuing  such 
policy  shall  be  liable,  in  an  action  of  trover,  to  the  person  assured 
in  double  the  sum  named  as  premium  in  such  contract  or  policy,  and 
the  Secretary  of  State  may  apply  to  any  circuit  court  in  the  State,  or 
if  in  vacation  to  any  judge  thereof,  for  an  order  requiring  them  to 
show  cause  why  the  business  of  such  compan}'  should  not  be  closed 
and  a  receiver  appointed  of  its  assets  and  funds,  and  the  court  or 
judge  shall  thereupon  proceed  to  hear  the  allegations  and  proofs  of 
the  respective  parties  ;  and  in  case  it  shall  appear  to  the  satisfaction 
of  such  court,  or  the  judge  thereof,  on  the  hearing  of  sucli  proofs, 
that  the  assets  and  funds  of  such  company  are  not  sufficient,  as 
aforesaid,  or  that  for  any  cause  such  company  is  not  entitled  to 
transact  business  in  this  State,  the  said  court  or  judge  thereof 
shall  decree  a  dissolution  of  such  company,  and  a  distribution  of  its 
eflFects.  The  said  court  or  judge  thereof  shall  have  power  to  refer  . 
the  application  of  the  Secretary  of  State  to  a  referee,  to  inquire  into 
and  report  upon  the  facts  stated  therein.  Upon  any  such  investiga- 
tion before  such  court,  judge  or  referee,  the  report  of  the  persons  ap- 
pointed by  the  Secretary  of  State  to  examine  into  the  affairs  of  such 
company  shall  he  prima  facie  evidence  of  the  facts  therein  contained. 
The  corporate  existence  of  such  company  may  be  proved,  if  neces- 
sary, by  a  copy  of  the  articles  of  association,  with  a  certificate  of  the 
Secretary  of  State  attached,  that  such  copy  is  a  duplicate  of  the 
copy  on  file  in  his  office.  It  shall  be  the  duty  of  the  prosecuting 
attorney  of  the  county  where  such  proceedings  are  instituted,  on  ap- 
plication of  the  Secretary  of  State  or  the  Attorney -(Mineral,  to  ap- 
pear for  the  people  and  prosecute  the  same. 

§  28.  And  it  is  hereby  declared  that  in  the  event  of  any  addi- 
tional losses  accruing  upon  new  risks,  taken  after  the  expiration  of 
the  period  limited  by  the  said  Secretary  of  State  in  the  aforesaid 
requisition  for  the  filling  up  of  the  deficiency  in  the  capital  and 
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assets  of  such  company,  and  before  said  deficiency  shall  have  been 
made  up,  the  directors  shall  be  individually  liable  to  the  extent 
thereof.  And  if,  upon  such  examination,  it  shall  appear  to  the 
said  Secretary  of  State  that  the  assets  of  any  company  chartered 
on  the  plan  of  mutual  insurance  under  any  law  of  this  State,  are 
insufficient  to  justify  the  continuance  of  such  company  in  business^ 
it  shall  be  his  duty  to  proceed  in  relation  to  such  company  in  the 
same  manner  as  is  herein  required  in  regard  to  joint  stock  compa- 
nies ;  and  the  trustees  or  directors  of  such  company  are  hereby  made 
personally  liable  for  any  losses  which  may  be  sustained  upon  risks 
taken  after  the  expiration  of  the  period  limited  by  the  said  Secretary 
of  State  for  filling  up  the  deficiency  in  the  capital  and  assets  of  such 
company,  and  before  such  deficiency  shall  have  been  made  up.  Any 
transfer  of  the  stock  of  any  company,  organized  under  this  act,  made 
during  the  pending  of  any  such  investigation,  shall  not  release  the 
party  making  the  transfer  from  his  liability  for  losses  which  may  have 
accrued  previous  to  the  transfer.  All  the  provisions  of  section 
twenty-six  of  this  act  shall  appl}-  to  any  company  chartered  on  the 
plan  of  mutual  insurance  under  the  laws  of  this  State ;  and  when- 
ever it  shall  appear  to  the  said  Secretary'  of  State  that  the  afl*airs  of 
any  company  not  incorported  by  the  laws  of  this  Slate  are  in  an 
unsound  condition,  he  shall  revoke  the  certificates  granted  in  behalf 
of  such  company,  and  shall  cause  a  notification  thereof  to  be  pub- 
lished in  some  paper  of  general  circulation  in  this  State  for  four 
weeks ;  and  the  agent  or  agents  of  such  company  are,  after  such 
t  notice,  required  to  discontinue  the  issuing  of  any  new  policy,  and 
the  renewal  of  any  previously  issued  ;  and  the  agent  or  agents  of 
any  such  company  not  incorported  by  the  laws  of  this  State,  who 
shall  issue  any  new  policy,  or  make  any  contract  for  the  same  after 
such  publication,  shall  be  liable  in  an  action  of  trover  to  the  persons 
assured  in  double  the  sum  named  as  premium  in  such  polic}'  or 
contract. 

§  2i^.  Every  penalty  provided  for  by  this  act,  or  by  auy  other  act 
heretofore  enacted  by  the  Legislature  of  this  State  relating  to  insur- 
ance, shall  be  sued  for  and  recovered  in  the  name  of  the  people  by 
the  prosecuting  attorney  of  the  county  in  which  the  company  or  the 
agent  or  agents  so  violating  shall  be  situated ;  one-fourth  of  said 
penalty,  when  recovered,  shall  be  paid  to  the  party  making  the  com- 
plaint, and  the  remainder  shall  be  paid  into  the  treasury  of  said 
county ;  and  in  the  case  of  the  non-payment  of  such  penalty  the 
party  so  oflfending  shall  be  liable  to  imprisonment  for  a  period  not 
exceeding  six  months,  in  the  discretion  of  any  court  having  cogni- 
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tlleraof ;  inch  p^aallieB  may  also  be  dued  lor  and  rdcoyered  in 
the  name  of  the  people,  by  the  Attorney  Greneral,  and;  when  sued  tot 
•ad  oolleoted  by  him,  shall  be  paid  into  the  State  treaaury. 

§  81.  The  oerttficatet  of  authority  required  by  eeotion  twen^- 
threa  of  this  act,  and  i^  necessary  duplicates  and  copies  shall  be 
famished  to  the  sereral  companies  by  the  Secretary  of  State  without 
diargM  or  fees,  but  every  county  clerk  may  demand  and  receive  for 
every  such  eeftifieate  filed  in  his  ofBee  under  this  act  the  sum  of 
twenty-five  oentb 

§  83.  The  necessary  expenditures  of  any  examination  made  or 
ordered  to  be  made  by  the  Secretary  of  State  under  this  act  shall  be 
oertifled  to  by  him,  and  paid  on  his  requisition,  by  the  company  which 
is  the  subject  of  such  examination,  not  exceeding  five  dollars  per  day 
and  expenses :  Provided^  That  cost  and  expenses  of  the  examination 
of  any  company  incorporated  under  the  laws  of  any  otiier  State,  or 
any  foreign  government,  the  central  or  general  office  of  which  is  out- 
side this  State,  shall  be  certified  by  the  Secretary  of  State  to  the 
Auditor  G^&eral  as  proper  and  reasonable^  and  upon  the  receipt  of 
such  certificate  the  Auditor  General  shall  draw  his  warrant  for  the 
same,  payable  out  of  the  general  or  contingent  fund  of  the  State,  and 
the  State  Treasurer  on  the  presentation  of  any  such  warrant,  is  here- 
by authorized  and  directed  to  pay  the  same. 

§  34.  Any  fire  insurance  company,  association,  or  partnership  in- 
corporated by  or  organized  under  the  laws  of  any  other  State,  or  any 
foreign  government,  doing  business  within  this  State,  shall  as  a 
condition  precedent  to  the  renewal  of  an  annual  certificate  by  the 
Secretary  of  State,  make  and  file  in  the  office  of  the  State  Treasurer, 
annually,  in  the  month  of  January  of  each  year,  on  oath  or  affirma- 
tion, a  statement  of  the  number  of  fire  policies  issued  by  its  agents, 
and  procured  by  or  written  for  sub-agents,  solicitors,  or  brokers,  upon 
property  owned  by  residents  of,  or  situate  in  the  State  of  Michigan  ; 
also,  a  like  statement  of  the  marine  insurance  business  transacted  in 
the  State  of  Michigan,  and  the  gross  amount  of  premiums  received 
or  secured  thereon,  during  the  jear  then  terminated  ;  and  shall  pay 
into  the  hands  of  the  State  Treasurer  a  specific  tax  of  three  per 
cent,  on  the  gross  amount  of  all  premiums  received  in  money  or 
securities  during  the  said  year,  which  said  speiilic  tax  may  be  re- 
covered from  any  company  neglecting  or  refusing  to  pay  the  same, 
in  any  court  at  the  suit  of  this  State,  and  sliall  be  and  hereby  is  ap- 
propriated to  the  same  uses  and  purposes  as  the  specific  tax  on  such 
corporations  are  or  hereafter  may  be  ;  and  it  shall  be  the  duty  of  the 
—30 
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State  Treasurer  to  give  his  receipt  for  all  moueys  paid  into  the  State 
treasury  under  the  provisions  of  this  act. 

§  2.  The  following  additional  sections  shall  stand  as  sections 
forty  and  forty-one  of  said  act,  and  shall  read  as  follows : 

§  40.  Any  company  formed  under  this  act  shall  have  the  power 
to  amend  its  articles  of  association  at  any  regular  meeting  of  the 
stockholders  or  members  called  by  the  directors  for  that  purpose ; 
but  notice  of  such  meetings  and  of  the  purpose  for  which  it  is 
called,  shall  be  served  on  each  of  the  stockholders,  or^  if  it  is  a 
mutual  company,  on  each  of  the  members,  either  personally  or  by 
directing  the  same  through  the  postoffice,  to  the  last  known  post- 
office  address  of  such  stockholder  or  member,  at  least  three  weeks 
previous  to  such  meeting.  But  such  amendments  shall  not  take 
eflfect  until  submitted  to  the  Attorney  General,  and  certified  by 
him  not  to  conflict  with  the  constitution  or  laws  of  this  State,  nor 
until  a  copy  thereof,  signed  by  the  president  and  secretary  of  the 
company,  shall  be  filed  in  the  office  of  the  Secretary  of  State,  and 
of  the  county  clerk  where  the  original  articles  were  filed. 

§  41.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed. 

§  3.     This  act  shall  take  immediate  effect. 

Approved  April  12,  1871. 
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In  order  that  we  may  hereafter  be  out  on  time  we  issue  this  num« 
ber  of  the  Journal  in  advance  of  the  December  and  January  num- 
bers;  which  will  appear  in  the  course  of  a  few  weeks.  This  arrange- 
ment will  also  be  of  advantag^e  in  enabling  us  to  finish  the  Reports 
and  Statute  Laws  for  1871^  without  extending  them  too  far  into  the 
present  year.  While  we  are  under  the  necessity  of  asking  the  indul- 
gence of  our  subscribers  for  this  and  past  delays^  we  shall  endeavor 
in  other  respects  to  fblly  meet  their  expectations  in  regard  to  the 
Journal. 


We  publish  among  the  recommendations  of  the  Journal,  a 
letter  sent  us,  unsolicited,  by  Chief  Justice  Christiancy,  of  Michigan. 
Such  a  compliment  from  such  a  source  we  highly  appreciate.  It  is 
our  ambition  and  endeavor  to  give  the  Journal,  among  other  things; 
a  character  for  reliability,  and  we  intend  to  make  each  number,  not 
only  equal  to,  but  an  improvement  upon  preceding  ones. 


EFFECTS  OF  THE  CHICAGO  FIRE  ON  INSURANCE  COM- 

PANIES. 

Immediately  after  the  occurence  of  the  late  fire,  which  destroyed 
80  great  a  part  of  the  City  of  Chicago^  there  was  a  general  mobi- 
lization of  the  forces  in  the  State  Insurance  DepartmentB  for  the 
purpose  of  determining,  as  speedily  as  possible,  the  extent  to  which 
the  losses  suffered  had  changed  the  financial  conditions  of  the  fire 
companies  doing  business  within  their  several  jurisdictions. 

The  result  of  the  inquiries  in  Massachusetts  are  made  the  sub- 
ject of  a  special  report  by  Commissioner  Clarke  of  that  State.  He 
says  : 

"Some  of  the  most  intelligent  estimates  of  loss  by  the  recent 
conflagration  at  Chicago,  roach  an  aggregate  of  not  less  than  one 
hundred  and  fifty  millions  of  dollars ;  while  others  claim  a  loss  of 
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two  hundred  millions  and  more.  From  information  gathered  upon 
the  spot^  and  from  careful  investigations  of  all  the  insurance  re- 
turns and  numerous  other  data  thus  far  accessible,  our  own  estimate 
falls  a  little  short  of  one  hundred  and  forty  millions,  including 
merchandise  and  household  goods,  public  and  private  buildings, 
and  other  miscellaneous  property  usually  accumulated  in  a  great 
and  thriving  city.  Of  the  whole  amount  more  than  eighty  millions, 
or  fully  sixty  per  cent.,  was  insured,  involving  to  a  greater  or  less 
extent  nearly  two  hundred  and  sixty  insurance  companies,  or 
three-fonrths  of  all  the  insurance  companies  doing  business  in  the 
United  States.  At  the  date  of  this  report  (December  8th)  more 
than  sixty  of  the  companies  thus  affected  have  been  forced  into 
absolute  failure,  while  nearly  as  many  more  have  been  compelled 
to  adopt  measures  for  the  immediate  restoration  of  capital  or 
assets,  often  impaired  far  beyond  the  minimum  limit  of  solvency/* 

"  From  the  statements  received  the  following  tabulations  have 
been  collected,  the  losses  reported  being  in  a  few  instances  esti- 
mated as  nearly  as  possible,  in  others  based  upon  partial  adjust- 
ments, and  in  some  stated  at  the  full  amount  insured.  These 
results  exhibit  the  condition  of  those  companies  only,  which  have 
been  involved,  no  occasion  existing  for  any  further  enumeration/' 

The  following  summary  is  taken  from  the  tabulations  of  the 
report : 

MASSACHUSETTS. 

COMPANIES  THAT  SURVIVE  AND  ARE    SOLVENT. 

Bay  State,  Merchants, 

Boylston,  National, 

City,  Neptune, 

Eliot,  North  American, 

First  National,  People's, 

Fireman's,  Shoe  &  Leather  Dealer's, 

Franklin,  Springfield  F.  &  M., 

Howard,  Suflblk, 

Lawrence,  Fremont, 

Manufacturers,  Washington. 

Total  Assi'ts S  14,533,407  0(» 

Chicatro  Losses $1,G08.5()0  (K) 

Groins  liabilities  iiichulin;^  Chicatro  losses 4,584.394  00 

Siirplns  iis  roorju-ds  policy  holders $  0,949,013  00 

<'OMrANIES  THAT  HAVE  UECOME  INSOLVENT. 

Tilde  «fc  Leather,         New  England  Mutual  Marine, 
Tiulependent, 
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Total  Asaets „ $  1,816,583  00 

Chicago  losses ^ $  2,722,000  00 

Total  gross  Uabilitiee,  including  Chicago  loss 3,604,686  00 

Deficit .41,687,993  00 


GOBfPANnS  FROM  OTm  STAT98  THAT   SURYIYED  AND  ARl    SOLVBNT. 

MAINE. 

Eastern,  Union; 

National; 

Total  gross  assets 4  1,157,766  00 

Chicago  losses $48,500  00 

QroiBliabiUties  induding  Chicago  losses 486,646  00 

Snrplus $  671,100  00 

RHODE  ISLAND. 

Merchants,  Naragansett, 


Total  Gross  Assets $  1,126,430  00 

Chicago  losses ^ $30,000  00 

GrosB  liabilities  indnding  Chicago  losses 882,112  00 


Surpliw $  743,318  00 

CONNECTICUT. 

^tna,  Phoonix, 

Hartford. 

Total  Gross  Assets $  10,858,891  00 

Total  Chicago  Losses $5,100,000  00 

Gross  liabilities  including  Chicago  losses 8,866,674  00 

Surplus $    2,002,317  00 

NEW  YORK. 

American  Exchange,  Home, 

Citizens,  International, 

Columbia,  Merchants, 

Commerce  N.  Y.  City,  Mercantile, 

Commercial,  Niagara, 

Continental,  Phoenix, 

Flremans,  Republic, 

Germania;  Tradesman's, 
Guardian. 

Total  Gross  Assets $  18,120,644  00 

Total  Chicaeo  losses $5,293,132  00 

Gross  UablliXies  including  Chicago  losses 10,309,902  00 

Surplus $  7,810,085  00 
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PENNSYLVANIA, 

Fame,  Ins.  Co.  of  North  America, 

Franklin,  Union  Matual. 

Total  Gross  Assets $  6,992,765  00 

Total  Chicago  losses $  1,077,000  00 

Gross  liabilities  including  Chicago  losses 8,775,703  00 

Surplus $  3,217.042  00 

OHIO. 

Home,  Sun, 

Total  Gross  Assets, $  999,479  00 

Total  Chicago  losses, $  470,000  00 

Gross  liabilities,  including  Chicago  losses, $  672,000  00 

Surplus, %  327,479  00 

CALIFORNIA. 

Fireman's  Fund,  Union, 

Total  Gross  Assets, $  1,716,499  00 

Total  Chicago  losses, $  850,000  00 

Gross  liabilities,  including  Chicago  losses, $  1,219,861  00 

Surplus, $  496,608  00 

Amount  of  loss  by  companies  that  have  made  no  or  impartial 

returns, $7,637,500  00 

COMPANIES   WHOSE   CERTIFICATES   OF   AUTHORITY    HAVE    BEEN    REVOKED 

SINCE  THE  FIRE. 

NEW  YORK. 

Aetna,*  Lamar  Fire,* 

Albany  City,  Lorillard 

Astor  Fire,  Manhattan, 

Atlantic  Fire,  Market  Fire, 

Buffalo  City,  North  American  Fire, 

Buffalo  Fire  and  Marine.  Security  Fire, 

Capital  City,  Washington,* 

Excelsior,  Western, 

Fulton,  Yonkers  and  New  York. 

Irving, 

RHODE  ISLAND. 

American  Providence  Washington. 

Atlantic  Fire  and  Marine,  Rodger  Williams. 

Hope. 

•    Reinstated  iu  New  York  and  re-opened  business  on  the  27th  of  December— intvr- 
ane€  Monitor. 
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Charter  Oak, 
City  Fire, 
Connectieat  Fire, 
Merchants. 


North  American  Fire, 
Norwich  Fire, 
Pntnam  Fire, 


PENNSYLVANIA. 
Enterprise,  Lycoming. 

CALIFORNIA. 


Occidental, 
Pacific. 

Merchants. 


Peoples, 


ILLINOIS. 


The  list  of  companies  from  other  States  authorized  to  do  business  in 
Massachusetts  and  regarded  as  solvent  is  as  follows : 


CONNECTICUT. 


^tna, 

Fairfield  County  Fire, 

Hartford  Fire. 


Hartford  Steam  Boiler  Insp'r 
Phoenix. 


NEW  YORK. 


American  Exchange, 
Arctic, 

Atlantic  Mutual, 
Brewers  and  Maltsers, 
Citizens, 
City  Fire, 
Columbia  Fire, 
Commerce,  of  Albany, 
Commerce  Fire, 
Conmiercial  Fire, 
Commercial  Mutual, 
Corn  Exchange, 
Continental, 
Fireman's, 
Germania  Fire, 
Glen's  Falls, 
Great  Western, 
Guardian  Fire, 
Hanover  Fire, 


Hoffman  Fire, 

Home, 

Hope, 

International, 

Mercantile  Fire, 

Mercantile  Mutual, 

Merchants, 

National  Fire, 

Niagara  Fire, 

Orient, 

Phoenix  Fire,  of  Brooklyn, 

Relief  Fire, 

Republic, 

Standard  Fire, 

Star, 

St.  Nicholas, 

Tradesman's  Fire, 

Watertown  Fire, 

Westchester  Fire. 
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MAINE. 

EMtern,  Bangor,  Union,  Bangor, 

National,  Bangor. 

RHODE  ISLAND. 

Equitable  Fire  and  Marine,  Narragansett, 

Merchants,    ^  Newport  Fire  and  Marine. 

PENNSYLVANIA. 

American  Fire,  Franklin  Fire, 

Delaware  Mutual  Safety,  Insurance  Co.  of  N.  America^ 

Fame,  Union  Mutual. 

OHIO. 

Alemania,  Home, 

Andes,  Sun. 

CALIFORNIA. 

Fireman's  Fund,  Union. 

FOREIGN  COMPANIES. 

Commercial  Union,  North  British  and  Mercantile,. 

Imperial  Fire,  Queen, 

Liverpool,  London  &  Globe,  Royal. 

The  above  is  a  condensed  statement  of  the  more  important  items  of 
this  report. 

The  following  list  of  suspended  companies  not  mentioned  in  the  re- 
port, because  not  doing  business  in  Massachussetts,  is  taken  from  the 
report  of  the  Illinois  department  and  from  other  sources.  Other  com- 
panies not  mentioned  will  probably  be  compelled  hereafter  to  suspend. 

NEW  YORK. 

Bee  k  man. 

MARYLAND. 

Merchants  and  Mechanics. 

OHIO. 

Cleveland,  Hibernian, 

Commercial  Mutual,  Teutonia. 

German. 
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ILLINOIS. 

Aurora,  Home, 

Chicago  Fire,  Illinois  Mntaal, 

Chicago  Fireman's  Knickerbocker, 

Commercial,  Mutual  Security, 

Equitable,  Republic, 

Garden  City,  Security, 
Germania. 

MISSOURI. 
Globe  Mutual,  Chouteau. 


CASES  REPORTED. 

This  number  of  the  Joubnax  contains  a  full  report  of  the  deois- 
ions  in  nine  insuranoe  cases. 

The  Merchants  Ins.  Co.,  of  Chicago,  vs.  Paige,  jnai  decided  in  the 
Supreme  Court  of  Illinois,  was  a  suit  for  $1500,  the  amount  ad- 
vanced by  the  insured,  who  were  commission  merchants,  on  78 
barrels  of  dried  fruity  "lost  or  not  lost,"  shipped  from  Cleveland 
to  Chicago  on  the  propeller  Wabash.  The  boat  was  sunk  about 
midnight  on  June  5th,  and  notice  of  the  fact  was  published  in  the 
morning  papers  of  the  7th.  That  morning,  appellees  received  a 
telegram  from  the  consignors,  at  Cleveland,  directing  them  to  in- 
sure, and  they  applied  to  the  Secretary  of  the  appellant  and  were 
refased.  They  then  applied  to  the  Eepublie  Ins.  Co.  to  procure 
the  insurance  for  them,  and  Stewart,  the  agent  of  that  company, 
applied  to  one  Bruce  to  take  it,  who  declined,  telling  him  the 
Wabash  was  sunk  and  that  his  goods  were  probably  on  board. 
Stewart  went  immediately  to  the  agent  of  the  apellant  and  ob- 
tained the  insurance  without  communicating  the  information  he 
bad  obtained  from  Bruce.  The  court  held  that  he  was  bound  to 
^ve  the  agent  from  whom  he  obtained  the  insurance  the  infor- 
mation he  had  received  from  Bruce. 

Heiman  vs.  The  Phcenix  Mut.  Life  Ins.  Co.,  arose  upon  a  policy 
of  insurance  upon  the  life  of  the  plaintiffs  husband  for  her  benefit. 
When  the  agent  of  the  company  called  to  deliver  the  policy  and 
oollect  the  premium,  he  was  absent,  having  left  his  business  in 
charge  of  his  son,  who  signed  and  gave  a  note  to  the  agent  for  part 
payment  of  the  premium,  who  said  he  would  wait  for  the  cash  part 
of  the  premium  until  the  father  got  home,  and  would  keep  the 
policy  good  till  then,  but  did  not  deliver  it.     The  father  died  soon 
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after  without  returning.  The  court  aflSrmed  the  action  of  the 
court  below  in  favor  of  the  company,  and  held  that  after  the  appli- 
iMttion  was  made^  and  before  the  policy  was  delivered  there  was  no 
contract,  and  that  the  making  and  forwarding  of  a  policy  by  the 
company  to  its  agent,  and  the  presentation  of  the  policy  to  the 
agent  of  the  party  making  the  application,  was  not  evidence  of  a 
contract  to  insure  but  a  ^  illingness  to  enter  into  such  contract  on 
payment  of  the  premium. 

In  Williams  vs.  The  Washington  Life  Ins.  Co.,  the  Supreme 
Court  of  Iowa  held  that  where  the  policy  provided  that  the  pay- 
ment of  premiums  should  be  made  at  the  office  of  the  company, 
''  or  to  agents  when  they  produce  receipts  signed  by  the  President 
or  Secretary,"  it  was  not  necessary  to  show  that  an  agent  of  the 
company  presented  a  receipt  for  the  premiums,  and  that  payment 
was  neglect  ed  or  refused. 

The  case  of  The  Howard  Fire  Ins.  Co.  vs.  The  N.  &  N.  Y.  Trans- 
portation Co,,  in  error  from  the  United  States  Circuit  Court  for  the 
District  of  Connecticut  was  decided  in  the  United  States  Supreme 
Court.  The  boat  was  insured  against  fire.  By  a  collision  she  was 
so  injured  as  to  partially  sink,  but  the  goods  stored  on  the  main 
deck  would  have  prevented  her  sinking  entirely  had  not  the  steam 
generated  by  the  water  running  into  the  furnace  blown  the  fire 
out,  and  set  fire  to  the  boat,  which  burned  until  the  boat  sunk. 
The  Supreme  Court  held  that  the  fire  was  the  efficient  predomina- 
ting cause,  and  the  one  nearest  the  catastrophe,  and  the  one  which 
directly  contributed  to  all  the  damage  done  after  the  boat  had  par- 
tially sunk,  and  that  the  company  was  liable  for  such  damage. 

In  the  case  of  Mayhew  vs.  The  Phcenix  Ins.  Co.,  the  Supreme 
Court  of  Michigan  decide  that  an  adjuster  of  an  insurance  com- 
pany, in  his  relations  to  the  insured  party  who  has  suffered  a  loss  is 
the  agent  of  an  adverse  interest  and  presumptively  does  not  stand 
in  any  diiferent  position  from  other  persons  dealing  at  arm's 
length,  and  that  if  the  insured  has  compromised  his  claim  greatly 
to  his  own  disadvantage,  it  is  no  ground  of  relief  unless  the  ad- 
juster has  been  guilty  of  misconduct  amounting  to  a  breach  of 
legal  duty.  While  the  chief  justice  thinks  the  insured  had  been 
unfairly  dealt  with,  he  remarks  that  the  law  cannot  interfere  to 
supply  a  lack  of  firmness  to  those  who  allow  themselves  to  yield  to 
the  hostile  and  domineering  course  pursued  by  the  adjuster,  and 
administers  a  just  rebuke  to  the  adjuster  for  maliciously  charging 
the  insured,  in  the  pleadings,  with  having  caused  the  fire;  by  com- 
pelling the  company  to  pay  the  costs  of  the  suit. 
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In  I%e  Kansas  Jks.  Co.  vs.  Berry  et  al  the  Supreme  Court  of 
Kansas  dedde  that  a  policy  of  insurance  with  the  implication  there- 
for is  prima  facie  evidence  of  title  to  the  property  by  the  insured^ 
and  of  an  insurable  interest  therein. 

The  Mutual  Benefit  Life  Ins,  Co.  vs.  Wise,  decided  in  the  Mary- 
land Court  of  Appeals,  is  a  case  that  excited  great  attention,  at  the 
time  of  the  trial,  on  account  of  the  parties  interested  and  the  amount 
involved.  The  assured  was  a  son  of  Gov.  Wise,  of  Virginia,  and 
the  amount  of  the  insurance  was  $20,000.  He  had  been  a  chaplain 
in  the  Confederate  army.  That  fact,  however,  does  not  seem  to  have 
been  very  efficiently  urged,  as  a  defense  in  the  lower  court.  The 
Court  of  Appeals  held  that  the  questions  asked  in  the  declaration; 
were  not  warranties  but  representations  made  material  by  the  agree- 
ment of  the  partiet^;  and  that  the  truth  of  these  representations  alone, 
and  not  their  materiality,  was  open  to  the  consideration  of  the  jury ; 
and  that  it  was  a  question  for  the  jury  to  decide,  whether  a  chaplain 
in  the  army  is  in  the  militaiy  service  or  not,  and  whether  the  assured, 
if  in  the. military  service,  was  ever  actually  employed  in  such  service. 
The  judgment  in  the  court  below,  in  favor  of  the  plaintiff,  Mrs. 
WisC;  and  against  the  company,  was  affirmed. 

In  the  case  of  Clinton  vs.  The  Hope  Insurance  Co.,  decided  in  the 
Court  of  Appeals  of  New  York,  several  interesting  questions  in 
regard  to  the  right  of  an  administrator  to  insure  property^  and  the 
parties  intended  in  the  policy  arose,  and  also  in  regard  to  the  effect 
of  a  contract  to  convey  the  insured  property. 

The  case  of  Howell  vs.  The  Knickerbocker  Life  Insurance  Co.  was 
decided  in  the  New  York  Commission  of  Appeals.  The  assured,  on 
the  day  the  premium  and  policy  upon  his  life  became  due,  while  in- 
tending to  pay  the  premium,  was  stricken  with  paralysis,  and  died 
without  paying  it.  The  court  held  that  this  case  is  without  the  rule 
that  relieves  a  party  from  the  consequences  of  an  omission  to  do  an 
act  rendered  impossible  by  omnipotent  power,  and  that,  although  the 
assured  was  in  a  dying  condition  when  the  time  for  the  payment  of 
the  premium  expired,  the  company  was  not  liable  under  the  polic3\ 
Judgment  was,  however,  given  for  the  plaintiff,  under  a  parol  agree- 
ment, that  if  anything  happened  to  prevent  the  payment  of  the  pre- 
mium when  due,  the  policy  should  continue  in  force  for  a  reasonable 
time. 


INSURANCE  LEGISLATION. 
Michigan. — This  act  relates  to  fire  and  marine  insurance,  and  is 
an  amendment  of  an  act  passed  in  1869. 
It  provides  that  no  stock  company,  organized  under  the  act,  shall 
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have  less  than  $100^000  capital.  And  that  no  mutual  company  shall 
he  organized  until  agreement  have  been  entered  into  with  at  l«Mt 
two  hundred  applicants;  the  premiums  upon  whose  policies  shall 
amount  to  not  less  than  $25;000;  of  which  at  least  $5;000  shall  have 
been  paid  in  cash  and  the  remainder  in  notes.  Careful  provisions 
are  made  in  regard  to  the  character  of  these  notes.  No  fire  com- 
pany organized  or  doing  business  in  the  State  shall  expose  itself  on 
any  one  risk  to  an  amount  exceeding  ten  per  cent,  of  its  paid  up  oapi- 
tal ;  nor  shall  any  foreign  company  so  expose  itself  to  a  greater 
amount  on  its  deposited  capital  in  the  United  States.  Companies 
from  other  States  are  required  to  make  annual  statements  of  their 
condition  and  affairs.  Foreign  companies  are  also  required  to  file 
annual  statements.  It  is  made  the  duty  of  the  Secretary  of  StatC; 
as  often  as  once  in  six  months,  to  appoint  one  or  more  competent 
persons  to  examine  into  the  affairs  of  the  fire  companies  organized 
in  the  State,  and  whenever  he  may  consider  it  necessary,  he  is  to 
investigate  the  condition  of  companies  from  other  States,  and  full 
power  is  given  him  to  wind  up  companies  incorporated  in  the 
State,  and  to  revoke  the  certificates  of  companies  from  other 
States,  in  case  they  are  found  to  be  unsound. 

Detailed  provisions  are  made  in  regard  to  the  course  to  be  taken 
in  winding  up  companies,  and  for  the  punishment  of  persons  and 
companies  persisting  in  continuing  business  contrary  to  law.  Cer- 
tificates of  authority  are  to  be  furnished  without  fees,  and  the 
cost  of  the  examinations  of  companies  is  not  to  exceed  five 
dollars  per  day  and  expenses  ;  all  companies  organized  out  of 
the  State  are  required  annually  to  furnish  a  statement  of  the  num- 
ber of  fire  policies  issued  in  the  State  of  Michigan  and  a  statement 
of  the  marine  business  done  in  the  State,  and  to  pay  a  tax  of  three 
per  cent,  on  the  gross  amount  of  all  premiums  received  during  the 
year.  Provision  is  also  made  for  the  amendment  of  their  articles 
of  association  by  insurance  companies.  The  act  took  effect  April 
12th,  1871. 

BOOKS  RECEIVED. 
Cincinnati  Superior  Court  Reporter,  Vol.  1,  Number  11.     Edited 

by  Chas.  P.  Tafb  &  Bellamy  Storer,  Jr.,  of  the  Cincinnati  Bar. 

Robert  Clarke  &  Co.,  Cincinnati,  1871. 
Outlines  of    an  International  Code,   by  David  Dudley  Field. 

Baker,  Voorhis  &  Co.,  New  York,  1872. 

We  are  under  obligations  to  Commissioner  Clarke,  of  Massa- 
chusetts,  for  his  Special  Report  upon  the  Condition  of  Fire  Com- 
panies doing  business  in  that  State  as  affected  by  the  Chicago  fire. 
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Also  to  Hod.  W.  C.  Webb,  Superintendent  of  Ineuranoe  of  KaosaS; 
for  a  eopy  of  his  first  annual  report 
Hon.  David  Dndley  Field  will  acoept  onr  thanks  for  a  copy  of 

OUTLINSS  OF  AN   INTERNATIONAL  CODE. 


Transfer  of  Insttred  Property — Bankruptcy. — The  following 
abstract  of  an  opinion  delivered  in  the  case  of  Perry  vs.  The 
ZoriUard  Ins.  Co.,  by  Mullln,  P.  J.,  at  general  term  of  the  New 
York  Supreme  Court,  is  from  the  Albany  Law  Journal. 

"Action  on  a  policy  <rf' insurance.  On  trial  plaintiff  was  non- 
suited. The  policy  in  question  was  issued  to  one  Cochran,  who 
was  the  owner  and  in  possessidta  of  the  premises  described  in  the 
policy,  and  the  loss,  if  any,  was  made  payable  to  the  plaintiff.  The 
policy  contained  the  following  clause,  viz. :  *That  if  the  property  shall 
be  sold  or  transferred,  or  any  change  take  place  in  the  title  or  posses- 
Bion,whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer 
or  convey ance,  without  the  consent  of  the  company,  etc.,  then,  and 
in  every  such  case,  this  policy  shall  be  void.'  In  January,  1870, 
Cochran,  on  the  petition  of  his  creditors,  was  adjudged  a  bankrupt, 
and  an  assignee  of  all  his  property  was  duly  appointed  and  the 
said  assignee  took  possession.  In  May,  1870,  the  property  insured 
was  destroyed  by  fire*  ,  Held,  that  the  adjudication  and  assignment 
in  bankruptcy  changed  the  title  to  the  property  insured  within  the 
meaning  of  the  terms  of  the  policy,  and  was,  for  that  reason,  a 
breach  of  the  condition,  and  the  policy  was  therefore  void.  New 
trial  denied." 


Covenant  to  Insure  in  Trust  Deed. — We  take  the  following 
syllabus  of  an  opinion  in  the  case  of  The  Sands  Ale  Brewery  Co. 
In  Bankruptcy,  rendered  by  Judge  Blodgett  in  the  United  States 
District  Court  for  the  Northern  District  of  Illinois,  from  the 
Chicago  Legal  News,  in  which  the  opinion  is  given  in  full.  The 
case  arose  on  the  petition  of  the  trustee,  under  a  trust  deed,  for 
an  order  on  the  assignee  of  the  estate  of  the  bankrupt  to  pay  over 
to  him  the  proceeds  of  certain  policies  of  insurance. 

1. — Covenant  to  Insure — Rights  of  Mortgagor  and  Mortgagee. — 
The  grantor  covenanted,  in  a  trust  deed  given  to  secure  the  pay- 
ment of  money,  to  insure  and  keep  insured  in  a  company,  to  bo 
selected  by  the  grantee,  etc. ;  and  the  grantor  did  insure  for  one 
or  two  yeara  as  directed  by  the  grantee,  and  did  assii^n  the 
policies,  but.  after  that  time  insured  the  ])remises  without  the 
direction  of  the  grantee,  in  his  own  name  lor  near  their  insura- 
ble value,  and  became  a  bankrupt;  Ileldj  that  the  (M>venant  by 
the  bankrupt  to  insure  operated  to  assign  in  equity  to  the  grantee 
in  the  trust  deed,  the  benefit  of  any  insurance  effected  by  the 
ba&krupt  on  the  mortgaged  property. 
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2. — Creditors  Bound  to  Take  Notice. — That  creditors^  who  have 
trusted  the  bankrupt^  must  be  held  to  have  done  so  with  flill 
notice  of  the  covenant  to  insure  and  of  the  legal  and  equitable 
effect  of  that  covenant. 

3. — Covenant  to  Insure. — That  a  covenant  in  a  trust  deed  or  mort- 
gage runs  with  the  land  as  much  as  a  covenant  to  repair  or  re- 
build, or  for  another  term,  because  it  is  a  charge  upon  the  land. 

4. — Eights  of  Assignee. — That  the  assignee  in  bankruptcy  in  this 
case  can  hold  nothing,  which  the  grantor  in  the  trust  deed  could 
not  have  held  if  bankruptcy  had  not  intervened. — Ed.  Legal 
News. 


Superintendent  Miller — LeoisiiAtive  Investigation. — The  Leg- 
islature of  New  York  are  causing  an-  investigation  to  be  made  of 
the  administration  of  Superintendent  Jililler.  The  following  reso- 
lution passed  the  Senate,  and  a  similar  one  was  adopted  by  the 
House.  A  sub-committe  are  now  engaged  in  investigating  charges 
in  the  City  of  New  York : 

"  Whereas,  It  has  been  alleged  that  the  Superintendent  of  the 
Insurance  Department  has,  during  his  incumbency,  subjected  all  or 
nearly  all  the  life  and  fire  insurance  companies  doing  business  in 
this  State  to  an  investigation,  for  the  osteBsible  purpose  of  ascer- 
taining their  solvency;  and  has  imposed)  contrary  to  law,  heavy 
charges  for  such  examinations,  generally  made  by  the  deputy,  and 
in  the  case  of  some  companies  repeated  at  brief  intervals )  it  is 
therefore 

Resolved,  That  the  said  Superintendent  Geo.  W.  Miller,  is  hereby 
requested,  with  all  convenient  speed,  to  make  a  return  to  the  Leg- 
islature, containing  an  exact  statement  of  the  number  and  names 
of  all  the  companies  he  has  examined,  in  person  or  by  deputy, 
during  his  term,  including  also  the  dates  of  such  examinations, 
their  repetition,  their  purpose,  whether  merely  to  ascertain  the 
solvency  of  the  companies,  or  their  fitness  to  be  admitted  into  the 
State,  the  name  of  the  deputy  employed,  the  time  occupied  in 
making  such  examinations,  the  amounts  charged,  and  the  sum 
actually  received  from  such  investigations  by  himself  and  his 
deputies,  the  manner  in  which  each  payment  was  affected,  and  how 
much  was  received  directly  from  the  companies,  and  how  much 
from  their  counsel." 


Wm.  B.  Gardner,  alias  J.  P.  Thompson. — The  following  has  just 
appeared  in  the  Missouri  Democrat : 


COMMISSIONER    OF    IMMIGRATION. 


''Wm.  B.  Gardner,  of  No.  3  Gorningham  road.  Shepherd's  Bush, 
London,  has  been  appointed  by  the  Governor,  Commissioner  of 
Immigration  for  Missouri,  without  pay  or  emoluments.  His 
appointment  was  asked  by  Frank  Blair  and  others,  on  the  ground 
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'  that  a  residence  in  Missonri  of  several  years  has  given  Mr.  Gard- 
ner a  most  thorough  knowledge  of  oar  institutions  and  of  the 
products  and  resonrees  of  our  great  State ;  that  his  abilities  are  of 
such  a  high  order  as  to  render  certain  the  most  happy  result  from 
his  efforts  in  directing  emigration  fVom  Europe^  especially  from  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  this  State/  etc." 

Who  is  Wro.  B.  Gardner^  and  what  is  the  significance  of  the 
above  article?  Wm.  B.  Gardner  is  J.  P.  Thompson,  the  originator 
of  the  Life  Association  of  America,  its  first  Secretary,  and  until  a 
few  months  since  its  Manager.  But  owing  to  smothered  rumors 
concerning  his  history  and  identity,  and  on  account  of  the 
necessity  the  officers  of  the  Association  were  under  that  some  one 
should  go  forth  into  the  wilder^iess,  as  did  the  victim  in  the  ancient 
Levitical  rites,  it  was  deemed  expedient  that  J.  P.  Thompson 
should  depart,  which  he  did,  not  only  bearing  his  own  and  the 
Association's  burdens,  but  with  the  declaration  by  the  officers  of  the 
company,  that,  owing  to  his  unjustifiable  acts,  his  connection  with 
themselves  and  the  company  had  been  permanently  terminated  by 
them.  Mr.  Blair,  previous  to  his  promotion  to  the  position  he  now 
occupies,  was  acting  as  agent  of  the  Association,  and  has  since 
been  chosen  a  director,  and  the  indications  now  are  that  the 
apparent  rupture  between  the  trustees  and  officers  of  the  Associa- 
tion and  Mr.  Thompson  was  not  so  serious  as  at  first  appeared, 
and  that  an  open  reconciliation  may  yet  take  place.  About  these 
times,  as  the  Almanac  would  say,  look  out  for  complimentary 
articles  in  certain  quarters,  and  for  shrewd  devices,  calculated  so 
to  adorn  the  reputation  and  exalt  the  abilities  and  virtues  of  Mr. 
Gardner  as  to  render  his  return  to  the  field  of  his  former  usefulness 
practicable  to  the  Life  Association  of  America  and  tolerable  to  the 
people. 

A  Nebraska  paper  gives  the  following  as  the  mode  of  arriving 
at  the  measure  of  damages  in  Nebraska:  Tbos.  Eeilly  having 
plead  guilty  to  an  assault  upon  Reuben  Sanders,  the  Justice  asked 
Sanders  to  stand  up,  as  it  was  the  custom  in  that  region  to  place 
theamount  of  fine  in  proportion  to  the  amount  of  smash.  On  Sanders 
placing  himself  in  upright  posture,  the  court  exclaimed,  in  apparent 
surprise,  "  Why  you  don't  appear  to  be  much  hurt?  "  To  which  the 
complainant  replied,  ''Oh  no,  he  didn't  hurt  me  any — only  struck  me 

a  few  times."     "  Well,"  replied  Squire  S very  gravely,  but  with 

evident  disgust,  "When  this  court  strikes  a  man  he  always  carries 
a  black  eye." 
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The  case  of  Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co.^  reported 
in  the  Journal^  p.  2b,  has  been  retried  in  the  Delaware  Circuit 
Court,  Iowa.  The  plaintiff  received  judgment  for  the  amount  of 
the  policy  and  interest,  $5,900. 

Hon.  Hiram  Warner  has  been  confirmed  by  the  Greorgia  Legis- 
lature as  Chief  Justice  of  the  Supreme  Court  of  that  State,  and 
Governor  Smith  has  appointed  Hon.  W.  W.  Montgomery,  Judge 
of  the  Supreme  Court,  to  fill  a  vacancy. 


Samuel  Hand,  Esq.,  Eeporter  of  the  Court  of  Appeals  of  New 
York,  has  resigned  that  position  and  Hiram  G.  Sickles,  Esq.^  has 
been  appointed  to  the  position. 


Hon.  Warren  Currier  has  resigned  his  position  as  Judge  of  the 
Supreme  Court  of  Missouri,  and  Hon.  Washington  Adams  has  been 
appointed  in  his  place. 


The  Mutual  Protection  Life  Insurance  Co.,  of  New  York,  in 
which  the  Widows'  and  Orphans'  Benefit  reinsured  its  risks,  has 
changed  its  name  to  The  Eeserve  Mutual  Life  Ins.  Co. 


The  Amicable  Mutual  Life  Ins.  Co.,  of  New  York,  and  the  New 
York  State  Life  Ins.  Co.,  of  Syracuse,  have  reinsured  their  risks 
in  the  Guardian  Mutual  Life  Ins.  Co. 


Wm.  T.  Hooker,  President  of  the  Germania  Mutual  Life  Ins. 
Co.,  died  on  the  5th  of  February,  of  pneumonia,  after  an  illness  of 
only  four  days. 


Everett  Clapp,  Esq.,  has  been  elected  President  of  the  Guardian 
Mutual  Life  Ins.  Co. 


An  Illinois  woman  sues  for  divorce  because    her  lord's    "  hus- 
bandry proved  imperfect." 
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for  what  reason  ?"  Held^  that  whether  certain  facts  con- 
nected with  an  application  by  the  assured  to  another  com- 
pany for  insurance  amounted  to  his  application  being 
declined  or  not,  is  a  question  for  the  jury  to  pass  upon, 
and  that  unless  his  application  was  in  reality  declined  he 
was  under  no  obligation  to  disclose  such  facts  in  answer  to 
the  above  question. 

The  Mutual  Benefit  Life  Ins,  Co.  vs.  Wise.  * 

Rep'd  Joiir'l  p.  430.  Md.  C.  A. 

§  120.  FiKE. — Surrey — Breach  of  Condition  Precedent. 
The  printed  part  of  the  policy  provided  that  "  The  policy 
is  made  and  accepted  in  reference  to  the  survey  on  file  at 
the  office  and  the  conditions  thereto  annexed,  which  are  to 
be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto  in  all  cases  not  herein 
otherwise  speciall}^  provided  for.''  The  conditions  referred 
to  declared  ''  that  if  any  survey,  place  or  description  of  the 
property  herein  insured  is  referred  to  in  this  policj',  such 
survey,  phice  or  description  shall  be  deemed  and  taken 
to  be  a  warranty  on  the  part  of  the  assured."  A  survey 
and  application  was  made  several  years  before  upon  an- 
other application  for  insurance  upon  the  same  property, 
and  was  referred  to  in  the  policy  as  containing  a  descrip- 
tion of  the  property  to  be  insured.  Held.,  that  the  provi- 
sion "  reciuiring  a  written  application  by  the  person 
seelving  insurance,  was  introduced  for  the  benefit  of  the 
defendant,  aud  if  X\w  conij)any  issued  a  policy  without 
re([uiring  it,  tlie  contract  would  take  effect  as  though  no 
reference  thereto  liad  been  made,''  and  that  ''the  party  to 
a  contract,  wlio  seeks  to  destroy  its  obligations  by  reason 
of  an  alleged  breach  of  a  (*ondition  precedent  by  the  other 
party,  cannot  establish  the  existence  of  such  a  condition 
by  inference  or  conjecture.  The  terms  of  the  contract  must 
be  clear  and  exi>licit  in  his  favor;''  and  that  the  survey 
referred  to  was  no  part  of  the  contract  between  the  parties. 

Clinton  rs.  The  Hope  Jns.  Co.-f 

Ui'p'd  Jour'l,  J).  4:5G.  X.  Y.  C    A. 

•  Di-risioii  n-ud. ml  April  -.  I>;i       To  :ii)pi.'ur  in  ;;4  Mtl. 
t  lX'<ndion  roixW-n-'l  April  4ili,  \>~l      'J'(>  Jippcar  hi  4")  N.  Y. 


Digitized  by 


Google 


1872]  Construction.  483 

CONSTRUCTION. 

§  121.  Life. — Sickness. — The  attention  of  the  assured 
had  been  directed  in  the  declaration  to  certain  diseases 
specifically  enumerated,  and  he  was  asked  whether  he  had 
had  any  of  these  diseases.  He  was  then  asked  whether 
he  had  had  any  sickness  within  ten  years,  and  if  so,  what. 
He  answered, '' Pneumonia  in  1862."  In  1860  and  1861  he 
had  chronic  Pharyngitis,  a  disease  not  specified  in  the 
questions  asked.  Held^  that  it  was  for  the  jury  to  decide 
whether  chronic  Pharyngitis  was  a  "  sickness  "  in  contem- 
plation of  the  parties  in  putting  and  answering  the  ques- 
tions. 

The  Mutual  Benejft  Life  Ins.  Co.  vs.  Wise. 

§  U9. 

§  122.  Fire.— Policy— '* Estate  of  Daniel  Hoss  '^— Inter- 
est  of  Administratrix. — The  administratrix  applied  to  the 
agent  of  the  company  for  a  policy,  and  informed  him  that 
the  insurance  was  desired  for  the  benefit  of  the  widow  and 
heirs  of  Daniel  Ross.  A  policy  was  issued  by  which  the 
company  undertook  to  insure  "  the  estate  of  Daniel  Ross  " 
against  loss  or  damage  by  fire  upon  property  described  as 
a  cotton  mill  building  and  the  fixed  and  movable  machinery 
therein.  The  person  or  persons  to  be  insuied  were  not 
mentioned  in  the  policy.  The  personal  estate  of  the  intes- 
tate was  more  than  sufficient  to  pay  his  debts.  Jleld^  that 
''  if  the  name  of  the  person  for  whose  benefit  the  insur- 
ance is  obtained,  does  not  appear  upon  the  face  of  the 
policy,  or  if  the  designation  used  is  applicable  to  several 
persons,  or  if  the  description  of  the  assured  is  unsi)e(ified 
or  ambiguous,  so  that  it  cannot  be  understood  without 
explanation,  extrinsic  evidence  may  be  resorted  to  to  ascer- 
tain the  meaning  of  the  contract,  and  when  thus  ascertained 
it  will  be  held  to  apply  to  the  interests  intended  to  be 
covered  by  it,  and  they  will  be  deemed  to  be  compre- 
hended within  it,  who  were  in  the  minds  of  the  parties 
when  the  contract  was  made.'' 

1  Phil,  on  Ins.  1G3;  Colpoys  vs.  Colpoys.  Jacob,  ^51;  Burrows  i**. 
Turner,  24  Wend.  277;  Davis  vs.  Boardman,  12  Mass.  30;  Ncwson's 
Administrntor  vs.  Douglas,  7  II.  «fc  J.  417. 
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And  that  "  the  words  used  in  this  policy  were  intended  to 

designate  the  persons  holding  the  legal  title,  and  to  speak 

of  the  property  left  by  a  deceased  person,  including  the 

real  property,  especially  before  final  settlement  of  his 

affairs,  as  his  estate,  if  not  accurate  is  not  an  unusual 

designation.    We  are  of  opinion  that  the  interests,  both  of 

the  administratrix  and  of  the  heirs  in  the  insured  property. 

were  covered  by  this  policy." 

1  Phil,  on  Ins.,  106;  Higginson  vs.  Dale,  12  Mass.  96. 

Clinton  vs.  Hope  Ins.  Co, 

—  ^  120. 

§  123.  Life. — Dying  Condition  at  Expiration  of  Policy. 
The  assured,  about  two  hours  before  the  expiration  of  a 
policy  upon  his  life,  was  so  fatally  stricken  witli  paraly- 
sis, that  he  at  once  became  and  remained  in  a  dying  con- 
dition until  the  next  day,  when  he  died.  It  was  claimed 
that  within  the  meaning  of  the  policy,  he  was  dead  before 
it  expired.  Held^  that  "  it  is  not  enough  that  his  life  was 
in  such  peril  that  no  hope  was  left  of  a  partial  recovery, 
and  that  so  far  as  his  confinued  existence  could  have  ben- 
efitted the  plaintiff  or  her  children,  by  any  provision  he 
could  have  made  for  tlieir  comfort,  his  life  to  them  may,  in 
that  respect,  have  been  worthless.  It  was  not  against  his 
ill  health,  or  against  any  attack  of  apoplexy  and  paralysis^ 
or  fatal  epidemic  she  was  insured,  but  against  his  death 
from  any  cause,  other  than  those  excepted  in  the  policy.'' 

Ifoioell  vs.  The  Knickerbocker  Life  Ins.  Co.* 

Rep'd  p.  44.J.  X.  Y.  Com.  A. 

EVIDENCE. 

§  124.  Marine. — Rule  of  in  Civil  and  Criviinal  Casts. 
The  judge  in  the  court  below  charged  the  jury  as  follows; 
"  If  you  find  from  the  evidence  that  the  master  of  the  Mut- 
ter Schultz  designedly  cast  away  and  destroyed  his  vessel, 
you  must,  of  course,  find  for  the  defendant.  In  determin- 
ing this  question,  you  must  be  satisfied  beyond  a  reasona- 
ble doubt  that  the  master  did  designedly  cast  the  vessel 
away,  before  you  can  find  against  him  on  this  point." 
Ueld^  that  "  the  rales  of  evidence  are  the  same  in  civil  and 

•  Deciaion  rendered  May  Ut,  1871 .    To  appear  in  44  N.  Y. 

Digitized  by  VjOOQIC 


1872]  Insurable  Interest.  485 

criminal  cases";  and  that  the  rule  is,  "  that  the  character 
of  the  fact  to  be  proved,  and  not  the  position  of  the  party, 
determines  the  degree  of  proof  to  be  required.  There  was 
no  error  in  this  direction  of  the  court." 

Green.  Ev.,  10  ed.,  65;   Abbott,  J.,  in  2  Starkie,  116  ;  2  Russell  on 
Crimes,  589;  Thnrtell  vs.  Beaumont,  1  Bing.,  339. 
SchuUz  vs.  The  Pacific  Ins.  Co. 

§  118. 

§  125.  Fire. —  Oionership. — The  Court  instructed  the  jury 
that  "  the  policies  of  insurance,  with  the  applications  de- 
scribed in  the  petition  in  this  action  are  prima  facie  evi- 
dence of  title,  and  of  an  insurable  interest  therein,  in  the 
plaintiff."  Held^  that  "  this  was  a  correct  ruling  on  this 
point.  Possession  and  acts  of  ownership  are  always  pri- 
ma facie  evidence  of  ownership  of  property." 

Nichols  et  at.  vs.  Fayette  Mutual  Fire  Ins.  Co.,  1  Allen  03;  Fowler 
vs.  New  York  Indemnity  Ins.  Co.  23  Barb.  150. 
The  Kansas  Ins.  Co.  vs.  Berry.* 

R€pMJour'l,  p.  455.  Kas.  S.  (J. 

§  126.  Marine. — Experts. — Held^  that ''  tlie  ciuestions  of 
seaworthiness  and  care  in  the  navigation  of  this  ship  just 
disposed  of,  are,  in  the  language  of  Mr.  Justice  Story,  ques- 
tions of  fact  dependent  upon  nautical  testimony,  and  are 
incapable  of  being  solved  by  a  court  without  assuming  to 
itself  the  province  of  a  jury,  and  judicially  relying  upon 
its  own  skill  in  maritime  affairs." 

M'Lanahan  vs.  The  Universal  Ins.  Co.,  1  Peters,  184. 

SchuUz  vs.  The  Pacific  Ins.  Co. 

§  118. 

INSURABLE  INTEREST. 

§  127.  Marine. — Advances  on  Freight. — A  valued  policy 
was  issued  upon  the  freight.  At  the  time  the  contract  of 
insurance  was  entered  into  a  large  part  of  the  freight  to  be 
earned  had  been  paid  to  the  insured,  so  that  the  amount 
remaining  due  was  less  than  that  covered  by  the  policy. 
By  the  terms  of  the  charter-party  and  the  indorsement  on 

•  Decision  rendered  July  2«5th,  1871 .    To  appear  in  (5  Kns. 
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the  bill  of  lading,  the  moneys  paid  were  advanced  against 
the  freight  and  were  to  be  deducted  therefrom.  The  ver- 
dict in  the  court  below  was  for  the  full  amount  insured. 
Seld,  that  the  owner  had  "an  insurable  interest  to  the 
full  amount  of  the  freight,  notwithstanding  an  advance 
to  be  charged  against  it. 

Schultz  vs.  The  Pacific  Tns.  Co. 

— §  iiy. 

JURY. 

§  128.  Marine.—  Verdict—  Wten  to  be  Set  Aside.— T\i.q 
verdict  of  the  jury  was  founded  on  evidence  complicated 
and  contradictory,  which  required  an  investigation  into 
the  character  and  credit  of  the  witnesses,  whose  testimony 
it  was  necessary  to  compare  and  weigh.  Held,  that  this 
was  the  proper  function  of  a  jmy. 

1  Brevard,  loO ;  2  Stur«res,  1142:  2  Burr.,  065;  1  AVils.,  22;  1 
Burr.,  39G,  609;    Cowp.,  ^7 ;    2  Wils.,  24U;    3  Wils.,  47. 

Held,  also,  that  "  where  there  is  conflict  in  the  testi- 
mony, it  is  within  the  province  and  power  of  the  court  to 
set  aside  a  verdict,  whicli  does  not  reach  a  substantially 
just  conclusion,  in  cases  where  the  conflicts  are  of  such 
character  and  the  circumstances  of  such  nature  as  to  give 
just  ground  for  the  belief  that  the  jury  acted  through 
prejudice,  passion,  mistake,  or  any  other  cause,  which 
should  not  properlj^  control  them." 

Schultz  vs.  the  l*ac(fic  Ins.  Co. 

— §  u?. 

XEGLIGEXCE. 

§  129.  Makink. —  Of  Master. — The  defense  was  the  neg- 
ligence of  the  master,  who  was  two-thirds  owner.  Held^ 
that  '^  a  difterent  rule  of  law  is  applicable  to  his  negligence 
than  would  be  applicable  to  negligence  of  the  other  oflBi- 
cers  or  crew,  whicli  the  master  could  not  be  expected  to 
prevent  with  ordinary  prudence  and  care.''  '*  The  under- 
writer is  not  liable  to  indemnify  the  assured  for  losses  by 
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the  perils  insured  against,  directly  incurred  through  the 
frauds  or  gross  misconduct  of  the  assured.'' 
SchvUz  vs.  The  Pacific  Ins.  Co. 

§  118. 


§  130.  Mabine. — The  direct  and  proximate  cause  of  the 
loss  of  the  bark  was  stranding  on  the  American  Shoals 
during  a  gale,  and  in  waters  in  which  existed  a  current,  the 
course  and  velocity  of  which  varies.  Held,  that  "  this  is 
a  peril  of  the  sea.  The  general  rule,  where  barratry  is 
excepted  from  the  risks,  which  is  this  case,  is,  if  the 
immediate  cause  of  the  loss  is  a  peril  insured  against,  it  is 
no  defense  that  the  loss  was  remotely  caused  by  gross 
negligence  of  the  agent  of  the  insured  not  amounting  to 
barratry.  This  is  the  law  as  settled  repeatedly  by  the 
Supreme  Court  of  the  United  States,  as  well  as  of  the 
King's  Bench." 

3  Pet.,  222;  10  Pet.,  507;  11  Pet.,  21;;;  3  Sum.,  27(;;  A  Barn.  Sc 
Aid.,  171. 

Schidtz  vs,  the  Pacipc  Ins.  Co. 

§  118. 

§  131.  Marine. — Held,  that  ''  where  the  assured  estab- 
lishes a  loss  and  shows  that  the  direct  and  proximate 
cause  of  it  is  a  peril  insured  against,  then  the  insurer  can 
relieve  himself  by  showing  that  the  efficient  and  direct 
cause  of  encountering  the  peril  was  the  failure,  on  the  part 
of  the  assured,  to  act  in  good  faith  toward  the  insurer  or  to 
exercise  ordinary  prudence  in  the  management,  navigation 
and  care  of  the  vessel.'' 

Schultz  vs.  The  Pacific  Ins.  Co. 

POLICY. 

§  132.  Life. — Jury — Q}(  est  Ions  for. — It  was  agreed  in 
the  declaration  and  policy  that  the  policy  should  l)e  void 
if  any  untrue  or  fraudulent  allegations  should  be  con- 
tained in  the  answers  of  the  assured  to  questions  asked  in 
the  declaration.  He  was  asked  whether  he  had  been  or 
was  then  employed  in  military  or  naval  service ;  whether 
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he  had  had  any  sickness  within  the  last  ten  years,  and  if 
so,  what ;  and  whether  any  company  had  declined  to  in- 
sure him,  and  if  so,  for  what  reason,  ffeld^  that  "  these 
answers  were  not  warranties  but  representations  made 
material  by  the  agreement  of  the  parties,  and  that  there- 
fore their  truth  alone,  and  not  their  materiality,  was  open 
to  the  consideration  of  the  jury,"  and  that  "  it  was  not  in- 
cumbent upon  the  insurer  to  show  that  the  answers  were 
morally  false,  but  that  if  they  were  shown  to  be  simply 
untrue  it  would  be  sufficient  to  defeat  the  plaintiff's 
action." 

xViiderson  vs.  Fitzgerald,  4  J  louse  of  Lords,  Cases  503 — 514;  Camp- 
bell vs.  New  England  Ins.  Co.,  OS  Mass.  381. 
The  Mutual  Benefit  Life  Ins.  Co,  vs.  Wise, 

§  119. 

PRACTICE. 

§  1313.  Life. — Hem  oral  to  Federal  Courts, — ITeld,  that 
where  the  plaintiff  was  a  citizen  of  Virginia  at  the  time  of 
the  institution  of  the  suit,  the  provisions  of  the  Act  of  Con- 
gress authorizing  removal  from  the  State  to  the  Federal 
court  do  not  apply. 

I'he  Mutual  Benefit  Life  Ins.  Co,  vs.  Wise, 

$  110. 


§  134.  Life. — Jury —  Quedionsfor. — The  following  ques- 
tion was  asked  in  the  dechiration :  ''Has  the  party  been,  or 
is  he  now  employed  in  any  military  or  naval  service  t '' 
Held^  that  it  was  a  question  for  the  jury  to  decide  wheth- 
er a  chaplain  in  the  anu}^  is  in  the  military  service,  and 
whether  the  assured,  if  in  the  military  service,  was  ever 
actually  eiaploned  in  such  service. 

The  Mutual  Benejft  Life  Ins.  Co,  vs.  Wise, 

PlfEMlUM. 

§135.  Life. — xVoy/.-/>r///vy^ry^^o/.— The  policy  contained  the 
clause  "and  it  is  hereby  agreed  that  this  policy  may  be 
continued  in  force  fiom  time  to  time  until  the  decease  of 
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the  said  George  R.  Howell,  provided  that  the  said  assured 
shall  duly  pay  or  cause  to  be  paid  to  the  said  company 
annually,  on  or  before  the  15th  day  of  July  in  each  and 
every  j^ear,  the  sum  of  one  hundred  and  thirty-eight  dol- 
lars and  fifty  cents.  On  the  loth  day  of  July,  18G2,  How- 
ell went  to  his  place  of  business  prepared  and  intending 
to  pay  the  said  annual  premium ;  but  before  he  did  so  he 
was  stricken  down  with  paralysis,  and  died  the  next  day, 
without  having  made  the  payment."  Held^  that  "the 
payment  of  the  premium  was  an  act,  which  could  have 
been  performed  by  any  other  person  than  the  plaintiffs 
husband;  its  payment  did  not  necessarily  depend  upon 
his  continued  capacity  or  existence ;  and  hence,  although 
he  was,  shortly  prior  to  the  expiration  of  the  policy,  when 
about  to  pay  the  premium,  rendered  incapable,  by  the  act 
of  God,  she  is  without  the  rule  that  relieves  a  party  from 
the  consequences  of  an  omission  to  do  an  act  rendered  im- 
possible by  omnipotent  power." 

Brown's  Leg.  Max.  6th  Am.  ed.,  178,  179,  and  cases  there  cited. 

JloweU  vs.  The  Knickerbocker  Life  Ins.  Co, 


§  136.  Life. —  Waiver — .l((/r;^^.v.-  The  general  agents  of 
the  company  prepared  and  sent  the  ai)plication  of  the 
assured  to  the  home  office,  and  received  a  policy  in  return 
duly  executed,  which  they  inclosed,  with  two  notes  for  the 
credit  portion  of  the  premium,  to  the  assured,  saying,  in 
their  letter,  "  the  cash  jmyments  we  will  get  of  Scott  when 
the  proper  time  arrives.''  The  assured  signed  and  returned 
the  notes  to  the  agents.  The  policy  recites  that  the  plain- 
tiflf  paid  the  company  the  cash  part  of  the  premium  in 
hand.  Scott  afterward  refused  to  pay  the  cash  i)art  of  the 
premium,  and  the  agents  wrote  to  the  assured,  requesting 
him  to  make  the  payment,  telling  him  it  had  Ixhmi  so  long 
delayed  that  they  would  have  to  add  interest.  Ifdd,  that 
the  facts  in  the  case  are  sufficient  to  sujiport  tlie  Judgment 
of  the  Circuit  Court  for  the  plaintiff,  and  that  Ix'jond  all 
doubt  they  show  a  waiver;  and  Hdd,  that  tlu^  general 
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agents  had  the  power  to  deliver  the  policy  without  first 
exacting  the  payment  of  the  cash  premium. 
Boehen  t;5.  Iiis.  Co.  3r),  N.  Y.  V^\. 

Brooklyn  Life  Ins,  Co.  rs,  MUlei\ 

— §  lie. 

§  137.  Life. — Extending  Payment  of, — At  the  time  of 
paying  the  annual  premium  on  a  policy  previously  issued^ 
the  following  agreement  was  entered  into  :  "And  it  is  here- 
by agreed  that  this  policy  may  be  continued  in  force,  from 
time  to  time,  until  the  decease  of  the  said  George  R.  How- 
ell, provided  that  the  said  assured  shall  duly  pay,  or  cause 
to  be  paid  to  the  said  comjiany,  annually,  on  or  before  the 
loth  day  of  July,  in  each  and  every  year,  the  sum  of  one 
hundred  and  thirty-eight  dollars  and  fifty  cents."  On  the 
ir)th  day  of  July,  isn2,  Howell  went  to  his  place  of  busi- 
ness prepared  and  intending  to  pay  the  said  annual  pre- 
mium ;  but  before  he  did  so  he  was  stricken  down  with 
paralysis,  and  died  the  next  day,  without  having  made  the 
payment."  At  the  trial  the  defendant  admitted  that  it  was 
understood  and  agreed  by  and  between  the  defendant  and 
the  said  George  R.  Howell,  after  the  i)olicy  was  issued, 
and  when  the  annual  premium  was  paid,  that  if  anything 
should  hapi)en  to  him  to  prevent  his  paying  such  premium 
on  the  day  whereon  the  same  became  payable,  the  said 
l)olicy  should  not  thereby  become  null  and  void,  but  should 
continue  in  full  force  for  a  reasonable  time  thereafter,  so 
that  the  said  premium  could  be  paid.''  Held,  that  the 
agreement,  being  made  after  the  insurance  was  effected  and 
the  policy  delivered,  was  binding  upon  the  parties,  and 
that  the  policy  was  continued  in  force. 

The  TniRtces  oftlie  First  Baptist  Church  vs,  Brooklyn  Fire  Ins.  Co.. 
11)N.  Y.,  :i06,  :i07. 
Howell  vs.  The  l\7iickerbovker  Life  Ins.  Co. 

PROOF  OF  LOSS. 

§  138.  FiKE. — Affidavit — Insanity. — In  his  affidavit,  the 
insured,  after  giving  the  particulars  of  the  loss,  proceeded 
further  to  state  that  he  believed  the  building  had  been  set 
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on  fire  by  an  incendiary ;  that  he  had  heard  of  repeated 
threats  of  a  person,  whom  he  named,  that  he  would  burn  the 
premises ;  and  that  it  was  in  consequence  of  these  threats 
that  he  had  procured  the  insurance.  Testimony  was  given 
on  trial  to  show  that  at  the  time  of  making  this  affidavit 
the  insured  was  insane.  Defendants  asked  instructions  to 
the  effect  that  '*  they  had  a  right  to  proof  of  loss  by  an 
intelligent  being,  and  if  plaintiff  was  insane  no  such  proof 
had  been  given."  Held^  that  "if  he  was  so  insane  as  to  be 
incapable  of  making  an  intelligent  statement,  this  would, 
of  itself,  excuse  that  condition  of  the  policy ;"  and  that  if 
the  affidavit,  which  is  sufficient  in  the  information  it  con- 
veys of  the  time,  the  nature,  and  amount  of  the  loss,  "  con- 
tains something  more  which  was  the  result  of  insanity,  that 
does  not  vitiate  what  is  well  and  truly  stated  in  the  affida- 
vit." 

Gennania  Fire  Ins,  Co  et  al.  vs.  Boykin. 

REPllKSENrATION. 

^  130.  Marine. —  Concealment — Warranty.— ^'liwiis  al- 
leged that  there  was  concealment,  in  reference  to  the  con- 
dition of  the  ship,  at  the  time  the  policy  was  applied  for." 
Held^  that  "this  a  matter  to  which  the  implied  warranty  of 
seaworthiness  extends,  and  the  assured  is  not  obliged  to 
communicate  any  fact  as  to  which  there  is  a  warranty  ex- 
pressed or  implied,  unless  information  upon  the  subject  is 
particularly  called  for  in  the  first  instance.'' 

20  John,  214;  4  East,  o!»0;  Auiiesly  on  Ins.,  U;J;  12  Md..  U?u 
Schultz  vs.  The  Pacijic  Ins.  (  o. 


§  118 


SEAWORTHINKSS. 


§  140.  Marine. — Held,  that  it  is  a  compliaiic*^  with  the 
warranty  of  seaworthiness  "  if  the  ship  is  in  a  suitable 
condition  to  carry  the  cargo  put  on  board,  or  intended  to 
be  so,  it  being  sufficient  if  the  vessel  is  fit  for  the  service 
in  which  she  is  employed." 

1  Phillips  on  Ins.,  114. 

Schultz  vs.  the  Pacijic  Ins.  Co. 

— §  ii>. 
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SUBROGATION. 

§  141.  Fire. — Right  of  Vendors. — The  vendee  took  pos- 
session of  the  property  insured,  a  mill  and  the  machinery 
therein,  and  held  it  until  after  the  fire,  paying  $1500  down, 
under  a  contract  for  the  sale  of  the  property  for  a  certain 
sum,  which  contract  gave  him  immediate  possession,  and 
declared  that  he  should  hold  the  land  and  personal  prop- 
erty as  tenant  of  the  estate  at  a  fixed  rent  until  the  deed 
should  be  executed  and  delivered.  Held  that  "  the  title  to 
the  personal  property  did  not  pass  by  the  contract.  By 
the  agreement  of  the  parties,  the  vendor  at  the  time  of  the 
fire  held  it  as  tenant.  When  it  was  destroyed  by  the  fire  it 
was  the  property  of  the  vendors  in  the  contract,  and  the 
loss  was  theirs." 

Herring  vs,  Hoppick,  10  N.  Y.  409;  Ilusbronck  vs.  Loansberry,  26  N. 
Y.  oi)9. 

'^  They  were  disabled  to  perform  the  contract  in  respect 
to  the  personal  property,  nor  could  they,  under  the  circum- 
stances, compel  the  vendee  to  accept  a  partial  performance 
on  their  part,  and  require  him  to  take  land." 

Bacon  rs.  Simpson,  ;5  Mic.  and  U.  78. 

''  The  same  event,  therefore,  which  fixed  the  liability  of 
the  defendant  to  pay  the  insurance,  discharged  the  vendee 
from  the  obligation  to  pay  the  debt,  to  which  the  defend- 
ant claims  to  be  subrogated.  Manifestly  there  was  then 
no  right  of  subrogation." 

Clinton  vs.  The  Hope  Ins,  Co. 

§  120. 

UNDUE  INFLUENCE. 

§  142.  FiKE. — By  Adjuster. — The  adjuster  of  the  com- 
pany, by  disputing  the  right  of  the  insured  to  recover  of 
the  company  on  account  of  his  having  left  his  premises 
vacant,  and  his  right  to  include  various  articles  of  furni- 
ture, books  and  stationery,  in  his  claim,  and  the  amount 
of  damages,  influenced  him  to  make  a  compromise  for  a 
much  less  sum  than  the  real  amount  of  his  loss,  but  with- 
out persuasion.  Held^  that  the  adjuster  was  the  agent  of 
an  adverse  interest,  and  that  "  presumptively  he  would  not 
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be  likely  to  stand  in  any  different  position  from  other  per- 
sons, dealing  at  arm's  length,"  and  that  "  the  law  cannot 
interfere  to  supply  a  lack  of  firmness  in  those,  who  allow 
themselves  to  yield  to  such  influences,  without  some  fur- 
ther elements  of  misconduct."  The  compromise  of  itself 
is  no  ground  ot  relief. 

Mayhew  vs.  The  Phcenix  Ins.  Co.* 

Rep'd  Jour'l  p.  450  Mich.  S   C. 

UNSEAWORTHINESS. 

§  143.  Marine. — Presumption  of-— Jettison, — ITeld^  that 
a  necessary  jettison,  shortly  after  sailing  with  a  proper 
load,  is  a  fact  tending  to  generate  a  presumption  of  unsea- 
worthiness, and  that  the  burden  of  proof  is  upon  the 
defendant.    He  must  prove  the  necessity  of  the  jettison. 

SchiUtz  vs.  the  Pacific  Ins.  Co. 

— §  lis. 

§  144.  Marine. — Presumption  of, — Held,,  that  "  where 
the  proximate  cause  of  a  leak,  discovered  shortly  after 
sailing,  and  which  results  in  a  loss  of  the  ship,  or  ren- 
ders her  incapable  of  proceeding  on  her  voyage,  cannot  be 
traced  to  a  peril  insured  against  or  ascribed  to  stress  of 
weather  or  some  accident  on  the  voyage,  then  a  presump- 
tion of  unseaworthiness,  when  the  vessel  sailed,  should  be 
generated  in  the  minds  of  the  jury,  and  unless  that  natural 
presumption  is  overcome  by  the  assured,  the  insurer  should 
be  discharged.  In  order  to  create  this  presiimi)tion  the 
burden  of  proof  of  all  these  facts  lies  upon  the  insured, 
for  in  the  absence  of  testimony  the  ship  is  presumed  to  be 
seaworthy.'' 

Schnltz  vs.  The  Pacific  ftfs.  Co. 

V^ERDICT. 

§  145.  Marine. —  W/ten  to  he  Set  Aside. — The  jury  in  the 
court  below  gave  credit  to  the  mate  corroborated  by  the 
boatswain,  rather  than  to  two  witnesses,  who  had  sworn 
falsely  with  reference  to  the  incidents  of  this  identical 
voyage,  and  to  one,  whose  statements  bore  internal  evi- 


•  Decbion  remlereil  Ajiril  Term,  1871.    To  appear  in  i'-i  Mich. 
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dence  of  incorrectness  in  several  particulars,  and  the  court 

refused  to  set  aside  their  verdict.    Held^  that  the  case  does 

not  require  this  court  to  set  aside  the  action  of  both  court 

and  jury. 

Schultz  vs.  The  Pacific  Ins,  Co. 

— §  lis. 

§  146.  Marine.—  When  to  he  Set  Aside. — ffeld^  thsit  in  all 
cases  of  appeal,  where  the  judge  has  declined  to  disturb 
the  verdict  of  the  jury,  the  presumption  is  that  he  exer- 
cised his  discretion  properly  and  that  "  a  very  clear  and 
strong  case  must  be  made  out  before  this  court  would  feel 
justified  in  reversing  his  action.  It  should  be  a  very  plain 
case  to  justify  an  appellate  court  in  setting  aside  this 
concurrent  conclusion  of  both  court  and  jury,  upon  the 
ground  that  their  action  was  contrary  to  the  evidence  or 
weight  of  evidence." 

Schulfi  rs.  The  Pacific  his.  Co. 

— §  lis. 

^  147.  Marine.  —  The  verdict  of  the  jury  was  in  these 
words :  *'  We,  the  jury,  find  for  the  plaintiff,  and  assess  the 
damages  at  six  tliousand  dollars,  with  interest  from  the 
comuuMicemeiit  of  this  suit  at  legal  rate."  Held,,  that  there 
is  no  doubt  as  to  the  intention  of  the  jury,  and  that  "their 
conclusion  is  expressed  with  sufficient  certainty  to  justify 
a  Judgment  thereon." 

ScJiultz  vs.  7 'he  Pacific  Iiis.  Co. 

§118. 

WARRANTY  OF  SEAWORTHINESS. 

^  14S.  Makine. — Negligv/act — Burden  of  Proof  . — Held. 
that  '•  tlic  implied  warrant}'  of  seaworthiness  requires  at  the 
hands  of  the  assured  such  a  di^gree  of  care  in  the  selection 
of  his  officers  and  crew  as  is  nec<»ssary  to  obtain  comi)etent 
persons,  and  the  princij)le  extends  to  many  other  matters 
embiiu'ed  in  the  contract.  There  is  no  doubt  that  the  bur- 
den of  proof  is  here  upon  the  underwriter.  This  negligence 
must  ai)i)ear  from  the  plaintitfs  ease,  or  defendant  must 
})rov(^  it.  The  presumption  is  with  the  assured  after  proof 
of  loss/' 

4  M:iM)ii.  Nl ;   12  Wheat.,  .H";  4  T.  R.  :J7 ;  4  Camp.,  'lo\\  1  Burr.  :;47. 

Si'JntIi::  rs.  The  Pacific  Ins.  Co. 

— §  1K-. 
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RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME    COURTS,    SINCE   JANUARY    1,    1871. 

From  certified  IVanscripts  in  our  possesnon. 


SUPREME  COURT  OF  FLORIDA, 

JANUARY  TERM,    1872. 

Appeal  from  Circuit  Court  for  Escambia  County. 


HENRY  SHULTZ,  Resft.        | 
THE  PACIFIC  INS.  CO.,  Apft^  ) 

Under  chapter  521,  of  the  laws  of  Floridfi.  un  appeal  lios  to  the  Supreme  Court, 
from  an  order  of  the  Circuit  Court,  refusing  to  set  ahide  a  verdict  and  grant  a 
new  trial. 

The  provisiona  of  the  code  do  not  destroy  the  right  ol  such  an  appeal. 

It  is  the  function  of  a  jury  to  compare  and  weigh  the  character  and  credit  of 
witnesses  who^se  testimony  is  complicatetl  and  contradictory. 

It  is  within  the  province  and  power  of  the  court  to  set  aside  a  verdict,  which  does 
not  reach  a  substantially  ju^«t  conclusion,  when  there  is  Just  ground  for  the 
belief  that  the  jury  acted  through  prejudice,  passion,  mistake,  or  any  other 
cause,  which  should  not  properly  control  tbeni. 

Where  the  judge  has  declined  to  disturb  the  vcnlict  of  the  Jury,  the  presumption 
is  that  he  exercised  his  discretion  properly. 

It  should  be  a  very  plain  case  to  Justily  an  apjiellate  court  in  setting  aside  the 
concurrent  conclusion  of  both  court  ami  jury,  on  the  ground  that  their  action 
was  contrary  to  the  evidence,  or  weight  of  eviilence. 

Where  the  court  below  gave  credit  to  one  witne-s.  corroborated  by  anoth'M",  rathei* 
than  to  two  witnesses,  who  had  sworn  falsely  to  the  nicidcnts  of  the  identical 
voyage,  and  to  one,  whose  statements  hovf  interujd  evidence  of  incorrcctne-o, 
and  refusetl  to  set  aside  the  verdict  ot  the  jury,  the  case  does  not  require  this 
court  to  set  jiside  the  action  of  both  court  and' Jury. 

Where  the  proximate  cause  of  a  leak,  diseovered  shortly  after  sailing,  which  re- 
sulted in  llie  loss  of  the  shii),  cannot  be  traced  to  a  i)i'ril  insured  aL^ain^^t.  or  to 
^t^ess  of  weather,  or  to  some  accident  upon  the  voyage:  a  pre-^umpfion  tif 
unseaworthiness,  when  the  vessnl  Kailed.  should  In*  generated  in  the  minds  of 
the  jur)',  and  the  insurer  should  be  discharged,  unless  this  prc>umplion  is  ovei- 
cfaue  by  the  insured. 


•Dicieiou  rendtrfd  January  x.Sd,  1872. 
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In  order  to  create  this  presumption  the  burden  of  proof  of  these  facts  lies 
upon  the  insured. 

It  is  a  compliance  with  the  warranty  of  seaworthiness,  if  the  ship  is  in  a  suitable 
condition  to  carry  the  cargo  put  on  board,  or  intended  to  be  put  on  board. 

A  necessary  jettison,  shortly  after  sailinfr  with  a  proper  load,  is  a  fact  tending  to 
generate  a  presumption  of  unseaworthiness. 

The  burden  is  upon  the  defendant  to  prove  the  necessity  of  the  jettison. 

It  is  a  general  rule,  where  barratry  is  excepted  from  the  risks,  that  if  the  immediate 
cause  of  the  loss  is  a  peril  insured  against,  it  is  no  defense  that  the  loss  was 
remotely  caused  by  the  gross  negligence  of  the  agent  of  the  insured  not  amount- 
ing to  barratry. 

The  underwriter  is  not  liable  to  indemnify  the  injured  for  losses  by  the  peril  in- 
sured against,  directly  incurred  through  the  frauds  or  gross  misconduct  of  the 
insured. 

The  insurer  can  relieve  himself  by  showing  that  the  efhcieut  and  direct  cause  of 
encountenng  the  peril  was  the  failure  on  the  part  of  the  insured  to  act  in  good 
faith  to"  ard  the  insurer,  or  to  exercise  ordinary  prudence  in  the  management, 
navigation,  and  care  of  the  vessel. 

The  implied  warranty  of  seaworthiness  requires  ft-om  the  insured  such  a  degree  of 
care  in  the  selection  of  his  officers  and  crew,  as  is  necessary  to  obtain  competent 
persons,  and  the  principle  extends  to  many  other  matters  embraced  in  the 
contract. 

The  burden  of  proof  is  here  upon  the  underwriter.  The  presumption  is  with 
the  insured  after  proof  of  loss. 

The  questions  of  seaworthiness  and  care  in  the  navigation  of  the  ship  are  questions 
of  fact,  dependent  upon  nautical  testimony. 

The  owner  has  an  insurable  interest  to  the  full  amount  of  the  freight,  notwith- 
standing an  advance  to  be  charged  again&t  it. 

The  insured  is  uot  obliged  to  communicate  any  fact,  as  to  which  there  is  a  warranty, 
express  or  implied,  unless  information  upon  the  subject  is  particularly  called 
for  in  the  lirst  in.^taiice. 

[n  tietermining  whether  the  master  designedly  cast  away  and  destroyed  his  vessel, 
the  jury  must  be  salistied  beyond  a  reasonable  doubt  that  he  did  *so,  before  they 
can  tinil  again>t  him. 

The  rules  of  evidence  are  the  same  in  civil  and  criminal  cases.  The  character 
of  the  /act  to  be  proved,  and  not  the  position  of  the  party,  determines  the  degree 
of  proof  to  be  required. 

The  verdict  that  *'  W'e  the  jury  find  for  the  plaintifl',  and  assess  the  damage  at  six 
thousand  dollars  with  interest  from  the  commencement  of  this  suit  at  legal  rnte," 
expres.se>  the  conclu>ion  of  the  jury  with  sufficient  certainty  to  justify  a  judg- 
ment thereon. 

The  only  tiling  which  gives  verity  to  the  correction  and  settlement  of  a  case,  in 
this  court,  is  the  signature  of  the  judge.     The  want  of  this  is  a  fatal  defect. 

Maxloy  &  Maxwell,  for  Appellant. 
C.  W.  Jones,  for  Respondent, 

Westcott,  J. 

The  case  presented  by  this  record  with  the  exception  of  some 
objections  to  the  law,  as  given  to  the  jury  by  the  court,  and  another 
to  a  matter  arising  upon  the  record,  is  a  motion  for  a  new  trial 
based  u])on  a  consideration  of  the  entire  evidence  in  the  case. 

The  position  is  taken  that  an  appeal  does  not  lie  from  an  order 
of  the  circuit  court,  refusing  to  set  aside  a  verdict  and  grant  a  new 
trial,  and  that  the  exercise  of  such  discretion  cannot  be  here  re- 
viewed. It  is  insisted  that  granting  a  new  trial  is  a  matter  within 
the  discretion  of  the  circuit  court,  not  of  right  in  the  party,  and 
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for  that  reason  is  not  an  intermediate  order  involving  the  merits 
and  neoessarily  affecting  the  right  of  the  party  within  the  meaning 
of  subdivision  one,  of  section  ten,  of  the  code. 

In  disposing  of  this  question,  we  deem  it  unnecessary  to  deter- 
mine whether  such  an  order  is  of  the  character  mentioned  in  sub- 
division one,  in  view  of  our  conclusion  that  even  if  it  is  not  such 
an  order,  yet  the  right  of  the  party  to  have  such  an  order  reviewed 
is  given  by  the  first  section  of  chapter  521  of  the  laws,  and  the 
effect  of  the  provisions  of  the  code  is  not  to  destroy  that  right  but 
simply  to  regulate  the  practice  in  its  exercise.  We  reach  this  con- 
clusion by  a  consideration  of  all  of  the  statutes  having  reference  to 
the  subject  matter.  We  give  them  a  consistent  construction,  and 
one  which  we  conceive  carries  out  the  intention  of  the  Legislature 
in  enacting  the  code. 

Upon  an  appeal  from  a  final  judgment,  the  act  of  1853,  chapter 
621,  gives  the  party  the  right  to  have  such  exercise  of  discretion 
by  the  circuit  court  reviewed  by  this  court.  The  last  clause  of 
section  210  of  the  code  prescribes  the  method  by  which  the 
decision  of  the  court  upon  a  motion  for  a  new  trial  is  to  bo  brought 
to  this  court  upon  an  appeal.  The  code  therefore  in  its  letter 
recognizes  the  existence  of  such  right.  The  repealing  clause  of 
the  code  repeals  only  such  statutory  provisions  as  are  inconsistent 
with  it,  and  secures  all  rights  of  action  given  or  secured  by  existing 
laws.  The  intention  of  the  Legislature  in  the  enactment  of  the 
code  was  to  abolish  the  distinction  between  legal  and  equitable 
remedies  and  to  have  uniform  proceedings  in  all  cases.  It  was  to 
regulate  the  practice  but  not  to  destroy  the  right.  It  was  the  right 
of  the  party  anterior  to  the  code  to  have  such  an  order  reviewed, 
and  the  effect  of  that  section  of  the  code  authorizing  appeals  n 
certain  cases  is  not  to  destroy  a  right  to  appeal  in  other  cases,  or 
to  limit  the  operation  of  an  appeal  to  the  cases  enumerated  in  that 
section.  A  statute  regulating  the  practice  and  to  some  extent  the 
appellate  jurisdiction  of  the  court,  which  itself  proscribes  the 
practice  in  the  matter  of  appeals  authorized  by  antecedent  laws, 
should  not  be  held  to  repeal  those  laws,  where  the  general  purpose 
of  the  statute  is  not  to  destroy  the  right  but  simply  to  regulate  the 
practice  in  such  cases. 

In  this  case  there  has  been  one  trial  by  the  court,  which  resulted 
favorably  to  the  defendant;  one  mistrial  by  a  jury,  and  this  the 
third  trial  by  a  jury,  resulting  favorably  to  the  plaintiff. 

The  mistrial  should  not  benefit  either  party  and  the  finding  of 
the  court  for  the  defendant  upon  the  facts,  followed  by  a  finding  for 
—32 
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the  plaintiff  by  the  jury  upon  the  facts,  enables  us  to  consider  the 
case  as  if  it  was  the  first  trial ;  neither  party  we  think  can  claim 
any  advantages  by  these  proceedings. 

The  verdict  of  the  jury  here  is  founded  on  the  evidence  of  facts, 
complicated  and  contradictory,  which  required  an  investigation 
into  the  character  and  credit  of  the  witnesses,  whose  testimony  it 
was  necessary  to  compare  and  weigh.  To  do  this  is  the  proper 
function  of  a  jury.  1  Brevard,  150;  2  Stranges,  1142;  2  Burr, 
665;  1  Wils.  22;  1  Burr,  396,  609;  Cowp.,  37;  2  Wila.  249;  3 
Wils.  47. 

While  it  is  true  that  this  is  the  proper  function  and  province  of 
the  jury,  it  is  at  the  same  time  true  that  in  cases,  where  there  is 
conflict  in  the  testimony,  it  is  within  the  province  and  power  of 
the  court  to  set  aside  a  verdict,  which  does  not  reach  a  substantially 
just  conclusion  in  cases  where  the  conflicts  are  of  such  character 
and  the  circumstances  of  such  nature  as  to  give  just  ground  for  the 
belief  that  the  jury  acted  through  prejudice,  passion,  mistake  or 
any  other  cause  which  should  not  properly  control  them.  This 
power  exists  in  the  court.  In  exercising  it  the  court  does  not 
encroach  upon  the  province  of  the  jury  for  the  reason  that  it  does 
not  conclusively  settle  facts  in  the  form  of  a  verdict  but  only  gives 
another  jury  the  opportunity  of  so  doing,  and  of  correcting  what 
appears  to  be  a  mistake.  If  this  is  not  properly  within  the  power 
of  the  court,  then  the  result  is  that  the  first  twelve  men  that 
happen  to  constitute  a  jury  in  a  given  case  are  by  law  the  final 
arbiters  of  the  facts  in  that  case.  There  is  no  such  principle  of 
law. 

This  is  a  conservative  and  justly  prized  power  of  the  court ;  like 
all  powers  it  may  be  abused.  It  is  much  better  however  that 
exceptional  cases  of  its  improper  exereipc  should  be  endured  than 
that  the  security,  which  it  affords,  shouki  be  withdrawn.  The  rule 
which  should  govern  a  court  in  the  exercise  of  this  power  should 
be  a  fair  view  of  the  justice  of  the  particular  case,  the  character  of 
the  conflicting  testimony,  and  the  surrounding  circumstances  rather 
than  an  extraordinary  degree  of  respect  for  the  maxim  ad  ques- 
tioneni  facti  non  respondent  judices  ad  questionem  legis  non  respondent 
juratores — and  wherever  it  appears  to  the  court  that  there  is  diffi- 
culty in  reconciling  the  verdict  with  the  justice  of  the  case,  and  the 
manifest  weight  of  evidence,  there  the  court  should  not,  from  a 
too  great  respect  for  this  wise  and  venerable  maxim,  withhold  its 
power.  This  is  the  rule,  which  should  govern  the  judge  of  the 
court  presiding  at  the  trial,  who  has  the  same  opportunity  as  the 
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jury  to  observe  what  occurs  in  the  trial.  In  all  cases  of  appeal 
the  presumption  is  that  he  exercised  this  discretion  properly,  and 
the  ease  is  not  presented  to  this  court  as  it  was  to  him,  because 
this  additional  presumption  is  added  to  the  verdict.  Where  he  has 
declined  to  disturb  the  verdict  of  the  jury,  a  very  clear  and  strong 
case  must  be  made  out  before  this  court  would  feel  justified  in 
reversing  his  action.  It  should  be  a  very  plain  case,  to  justify  an 
appellate  court  in  setting  aside  this  concurrent  conclusion  of  both 
court  and  jury  upon  the  ground  that  their  action  was  contrary  to 
the  evidence  or  weight  of  evidence. 

With  this  statement  of  the  rule  which  should  govern  us  in  the  con- 
sideration of  cases  involving  conflicts  in  testimony,  where  a  new 
trial  has  been  refused,  we  proceed  to  apply  it  to  such  portions  of  this 
testimony  as  are  contradictory,  and  to  determine  what  U  the 
condition  of  this  case  in  that  respect.  There  are  manifest  conflicts 
in  the  testimony  of  the  mate,  and  that  of  Grant  the  cook,  and  the^ 
two  seamen.  Brown  and  Hitching^.  The  mate  testifies  that  there 
were  ten  or  fifteen  hours  of  dark  and  cloudy  weather  on  the  20th, 
during  which  the  wind  was  blowing  fresh,  and  there  was  a  heavy 
sea,  the  ship  laboring  very  heavy — that  during  like  weather  on  the 
2l8t  the  ship  was  found  to  be  leaking,  and  that  there  was  about  six 
feet  of  water  in  the  hold — that  sixteen  pieces  of  heavy  timber  were 
thrown  overboard,  and  that  the  men  were  kept  at  the  pumps,  at 
one  time  three  hours  or  during  their  watch  half  the  crew;  that 
the  bark  became  free  of  water  on  the  morning  of  the  23d  after 
which,  and  up  to  the  time  of  her  loss,  she  made  about  eight  or  ten 
inches  of  water  in  twentj'-four  hours. 

Grants  the  cook,  testifies  that  the  depth  of  water  in  the  bark 
was  seven  feet  on  the  morning  of  the  21st.  In  one  place  he  says 
that  after  the  pumps  were  first  tried,  the  men  were  kept  constantly 
at  the  pumps  night  and  day.  In  another  place  he  says  that  after 
throwing  over  a  portion  of  the  deck  load,  the  pumps  sucked,  that 
there  was  an  intermission  of  twelve  hours,  when  the  water  had 
gained  five  or  six  inches.  He  says,  also,  that  the  water  got  to  be 
eight  feet,  and  that  the  weather  was  fine,  and  the  wind  fair,  up  to 
four  o'clock  on  the  26th.  Brown,  one  of  the  seamen,  testifies  that 
upon  trying  the  pumps  first,  there  was  two  feet  water  in  the  pump 
well;  that  on  the  second  day  out,  the  21st,  there  wag  three  feet 
of  watei*  in  the  pump  well.  In  one  place  he  says  that  this  was 
preceded  by  a  squall  and  rain,  and  in  another  that  from  the  time 
he  left  Pensacola  to  the  afternoon  of  the  25th,  the  weather  "  was 
variable  and  light,  with  rain  ;"  that  the  bark  required  to  be  pumped 
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every  fifteen  minutes;  that  it  took  three-fourths  of  an  hour  spoils 
to  free  her  after  standing  fifteen  minutes;  that  the  bark  was  at 
times  during  the  voyage  free  from  water,  when  all  the  ship's 
company  was  employed  :md  the  weather  was  light ;  that  after 
sucking  the  pumps  in  about  ten  minutes  there  would  be  sixteen 
inches  of  water  in  the  pump  well,  and  it  would  take  four  men 
three-fourths  of  an  hour  to  suok  the  pumps  after  standing  ten 
minutes ;  that  the  bark  had  to  be  pumped  about  every  hour  in  the 
twenty-four,  and  that  when  the  crew  kept  steady  at  the  pumps  and 
the  wind  was  light,  and  the  sea  smooth  they  would  suck  about 
two  or  throe  times  in  twenty-four  hours^  and  that  she  was  not 
seaworthy. 

Ilitchings,  one  of  the  seamen,  testifies  that  when  twenty-four 
hours  out  the  bark  sprung  a  leak.  In  one  place  he  states  five  feet 
of  water  was  found  in  the  pump  well  at  this  time,  in  another  that 
six  feet  was  found;  that  after  this,  and  up  to  the  time  she  got 
ashore,  the  pump  well  averaged  eight  feet;  that  on  the  third  day 
out  the  master  called  the  crew,  himself  among  the  number,  aft, 
and  asked  what  was  best  to  do,  when  he  replied  that  they  ought  to 
return  for  repairs ;  that  the  captain  said,  wo  will  throw  the  deck 
load  overboard,  and  the  crew  must  not  be  alarmed,  as  he  was  going 
to  hug  the  land,  and  that  on  Friday,  the  sixth  day  out,  half  of  the 
deck  load  was  thrown  overboard.  This  witness  makes  six  feet 
water  in  the  pump  well  on  Monday  at  eight  or  ten  o'clock.  This 
is  inconsistent  with  the  testimony  of  every  other  witness.  He  also 
has  the  jettison  of  the  timber  to  occur  when  six  days  out,  when  it 
happened  on  the  third  day  out.  He  makes  an  average  of  eight 
feet  water  in  the  hold,  when  the  testimony  of  Grant  and  Brown  is 
that  the  men  were  constantly  at  the  pumps.  If  what  they  say 
is  true,  there  could  be  no  such  average.  In  this  conflict  the  jury 
believed  the  mate  and  disbelieved  the  seamen,  and  we  think  the 
reason  for  their  so  doing  is  found  in  the  record. 

The  witnesses,  Grant  and  Brown,  on  the  30th  of  December,  1869, 
when  all  of  the  facts  connected  with  this  matter  must  have  been 
fresh  in  their  minds,  joined  in  the  protest  of  the  Captain  and  then 
swore  ''that  on  the  21st  day  of  December,  the  bark  suddenly  made 
more  water  than  usual,  and  at  one  time  during  that  day  had  five 
feet  of  water  in  her,  that  the  leak  was  supposed  to  be  somewhere  in 
her  topsides,  and  therefore  sixteen  pieces  of  heavy  timber  were 
thrown  over  from  deck,  after  which  the  bark  was  freed  from  water, 
the  leak  ceased,  and  the  ship  was  dry ;  that  when  they  left  Pensa- 
cola  the  bark  was  tight,  staunch,  and   strong,^'  that  the  loss  was 
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owing  immediately  to  adverse  winds,  heavy,  squally,  and  foggy 
weather,  and  a  strong,  adverse  current,  which  sometimes  sets  in 
across  the  Florida  reefs  from  the  gulf  stream,  and  was  not  the 
result  of  neglect  or  failure  to  perform  their  duty  by  either  officers 
or  crew. 

It  would  certainly  be  improper  either  for  this  or  the  circuit 
court  to  set  aside  a  verdict  of  a  jury  by  giving  credence  to  any 
thing  sworn  to  by  persons  thus  plainly  guilty  of  false  swearing. 
What  they  swear  to  in  this  protest,  and  what  they  swear  to  in 
this  trial,  is  entirely  inconsistent,  and  for  this  reason  the  jury  was 
entirely  justified  in  giving  no  weight  to  their  testimony  in  any  par- 
ticular. This  leaves  the  conflict  in  the  testimony  to  the  statements 
of  the  mate  and  the  seaman  Hitchings.  The  only  inconsistency 
we  can  discover  in  the  testimony  of  the  mate,  is  in  respect  to  the 
weather  on  the  night  of  the  26th,  and  about  that  there  is  sufficient 
other  testimony  to  have  enabled  the  jury  to  form  a'  conclusion. 
In  respect  to  the  testimony  of  Hitchings,  an  examination  of  it 
will  disclose  that  he  makes  six  feet  of  water  in  the  pump  well  on 
Monday  at  eight  or  ten  o'clock,  which  is  inconsistent  with  the 
testimony  of  every  other  witness.  He  has  the  jettison  of  the 
timber  to  occur  when  six  days  out ;  it  happened  on  the  third.  He 
makes  an  average  of  eight  feet  water  in  the  hold  during  the 
voyage,  when,  if  what  Grant  and  Brown  say,  that  the  men  were 
constantly  at  the  pumps,  etc.,  is  true,  there  could  not  have  been 
such  an  average. 

Upon  most  material  questions  the  tcHtimony  of  the  mate  is 
corroborated  by  the  affidavit  of  Jarae^  Davis,  tbo  boatswain,  who 
joined  in  the  protest  of  the  Captain.  This  is  a  circumstance  which 
the  jury  had  a  right  to  consider. 

It  was  necessary  in  this  ease  to  compare  and  weigh  the  testimony 
of  these  witnesses.  The  circuit  court  could  not  say,  under  these 
circumstances,  that  the  jury  erred  in  giving  ciedil  to  the  mate  thus 
corroborated  by  the  boatswain,  rather  than  to  two  witnesses,  who 
had  sworn  falsely  with  reference  to  the  incidents  of  this  identical 
voyage,  and  to  one,  whose  statements  bore  internal  evidence  of 
incorrectness  in  several  particulars.  Even  if  the  testimony  of  one 
witness  had  been  entirely  consistent,  we  cannot  see  that  such  a  ease 
would  be  presented  as  Hvould  have  required  the  court  below  to  dis- 
credit the  action  of  the  jury  in  believing  the  mate  rather  than  him, 
and  certainly  no  case  is  presented  here  requiring  us  to  set  aside  the 
action  of  both  court  and  jury. 

"What  we  determine  in  this  case  is  this  precise  proposition. 
Where  there  is  a  conflict  between  one  witness  lor  tlie  plaintiirand 
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three  for  the  defendant,  and  the  record  discloses  that  two  of  the 
witnesses  for  the  defendant  had  sworn  falsely  in  the  precise  matter 
being  investigated,  and  that  many  of  the  circumstances  which 
appeared  to  be  true  were  inconsistent  with  material  facts  to 
which  the  third  swore,  and  the  testimony  of  the  one  witness  for 
the  plaintiff  is  unimpeached  in  any  essential  particular,  and  is 
corroborated  by  the  affidavit  of  another  person,  the  court  should 
not  grant  a  new  trial  in  case  of  a  verdict  for  the  plaintiff,  unless 
the  case  presented  by  the  testimony  of  the  one  witness  for  the 
plaintiff  and  the  other  testimony  entitled  to  consideration  is  such 
as  authorizes  such  action. 

This,  therefore,  is  the  inquiry,  which  disposes  of  the  matter  of  a 
new  trial,  so  far  as  it  involves  a  consideration  of  the  facts  of  the 
case. 

The  first  point  made  by  the  defendant  which  we  consider  is,  that 
in  an  insurance  upon  the  frei^'ht  the  vessel  must  be  seaworthy  for 
the  destined  voyage  when  she  sailed,  that  the  evidence  discloses 
that  such  was  not  the  case,  that  it  is  established  that  this  vessel, 
shortly  after  sailing,  and  without  encountering  any  stress  of 
weather,  accident  or  any  peril  insured  against,  was  found  in  a 
condition  from  which  a  presumption  arises  that  she  was  unsea- 
worthy  for  the  voyage  when  she  sailed,  that  this  presumption  is 
not  rebutted  by  the  plaintiff,  and  that  for  this  reason  the  verdict 
should  have  been  lor  the  defendant. 

In  what  condition  was  this  ship  at  the  time  referred  to,  and  what 
was  the  cause  of  such  condition,  is,  therefore,  the  first  question 
which  arises  upon  the  testimony.  The  testimony  of  the  mate,  so 
far  as  it  discloses  these  facts,  must  make  the  case  to  be  considered. 
According  to  his  testimony  the  bark  left  Pensacola  on  the  morning 
of  the  19th  of  December;  she  did  not  leak  before  she  crossed 
the  bar;  she  crossed  the  bar  at  eight  o'clock.  The  weather  con- 
tinued fair  until  next  day,  the  20th.  The  bark  commenced  to 
leak  on  the  21st  in  the  morning.  On  the  morning  of  the  21st  he 
sounded  the  pumps,  and  found  about  six  feet  water  in  her  hold. 
On  the  21st  the  wind  was  blowing  fresh,  weather  dark  and  cloudy, 
the  vessel  laboring  very  heavy ;  cannot  give  the  exact  time  the 
weather  described  continued — it  was  between  ton  and  fifteen  hours 
— this  was  on  the  2()th.  The  weather  was  stated  in  the  log.  On 
the  morning  of  the  21st  the  crew  were  called  aft  by  the  Captain. 
He  stated  the  condition  of  tiie  vessel,  and  their  answer  was  that 
they  looked  to  the  Caplain  as  llieir  father,  and  expected  he  would  do 
the  best  for  all  concerne<l.  The  men  were  kept  at  the  pumps  at 
one  time  three  hours,    or    <(uring   their  watch,  half  of  the  crew 
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A  part  of  the  deck  load,  sixteen  pieces  of  heavy  timber,  was 
thrown  overboard.  She  became  free  of  water  on  the  23d  in  the 
morning.  After  the  23d,  and  up  to  the  time  of  the  loss,  she  made 
about  eight  or  ten  inches  water  in  twenty-four  hours.  This 
witness  says  nothing  as  to  the  character  of  the  weather  on  the 
22J,  23d,  and  24th.  On  the  25th  he  says  there  was  a  fresh  breeze. 
At  12  M.  on  the  26th  he  says  the  weather  was  fair.  At  four  o'clock 
there  was  no  breeze,  and  had  no  steerage  way  on  the  bark  from 
four  to  six.  The  weather  continued  calm  until  near  six  o'clock. 
From  six  to  eight  I  was  below,  but  the  weather  was  rainy  and 
squally.  The  weather  from  eight  until  she  went  ashore  was  rainy 
and  storm}'.  About  ten  o'clock  the  sea  was  running  high,  the 
squalls  came  on  often ;  they  were  very  heavy,  sometimes  had  to 
lower  the  tops  down  and  clew  everything  up.  The  night  was 
dark,  the  sea  at  the  time  we  went  aground  was  very  heavy. 

Henry  Files,  of  Key  West,  examined  for  plaintiff,  says  he  has 
been  on  board  the  bark  since  she  was  wrecked,  her  top  works  were 
staunch,  strong  and  solid.  Her  bottom  was  out.  In  speaking  of 
the  weather  on  the  night  of  the  26th,  he  says  it  was  a  heavy  gale 
of  wind;  a  heavy,  dark  night,  raining  heavily;  wind  variable  and 
squally. 

James  Peat,  for  defendant,  says  the  wind  on  that  night  blew 
heavily  in  squalls. 

(y'ourtland  P.  Williams,  for  defendant,  says  :  when  the  bark  ran 
ashore  the  wind  was  very  fresh  and  squally,  a  heavy  sea  heaving 
in.     In  the  squalls  it  blew  very  heav}-. 

Graham  J.  Lister,  for  defendant,  says:  the  wind,  on  the  night  of 
the  26th  December,  was  blowing  heavy,  with  violent  squalls,  a 
heavy  sea,  and  the  night  very  dark. 

F.  Files  says  the  weather  was  stormy,  and  wrecking  vessels 
were  out. 

Considerable  repairs  were  made  on  the  ship  while  in  port;  and 
the  artizans  employed  in  PenBacola  in  making  these  repairs  on  the 
bark  swear  that,  in  their  opinion,  she  was  seaworthy  for  the  voy- 
age; that  her  timbers,  so  far  as  they  examined  them,  and  to  the 
extent  they  saw  them,  were  strong  and  solid.  They  say,  however, 
upon  cross  examination,  that  they  made  no  examination  below  the 
water  line.  An  expert  swears  that  he  has  notioe<l  the  drainage 
from  sticks  of  timber  such  as  were  put  on  the  bark,  and  that  he 
has  seen  seven  feet  of  water  in  vessels  the  size  of  the  Schultz,  which 
had  slashed  into  the  bow  port  and  from  drainage  ;  and  that  the 
timber,  with  which  the  bark  appeared  to  be  loaded,  appeared  to 
have  been  in  the  water  some  time. 
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This,  we  think,  is  substantially  the  testimony  in  this  record^ 
which  relates  to  the  subject  of  seaworthiness,  embracing  her  ap- 
pearance in  port,  and  extending  from  the  day  the  bark  sailed  to 
the  night  of  her  loss.  It  does  not  include  any  statement  of  Brown 
and  Grant. 

Do  these  facts  make  such  a  clear  case  of  unseaworthiness  that 
we  should  reverse  the  action  of  the  judge  of  the  Court  below,  in 
refusing  to  set  aside  a  verdict  of  the  jury  finding  the  contrary  T 
We  have  before  stated  the  rule  which  we  think  should  have  con- 
trolled the  exercise  of  his  discretion  in  this  respect,  and  the  pre- 
sumption is  that  he  exercised  his  discretion  properly. 

The  question  of  seaworthiness  is  one  of  fact,  the  consideration 
of  which  is  peculiarly  within  the  province  of  the  jury.  The  effect 
of  a  want  of  it  upon  a  contract  of  insurance  is  one  of  law.  There- 
fore, in  stating  what  we  think  is  a  rule,  of  natural  presumption  as 
to  the  fact  of  seaworthiness,  and  a  rule  which  should  govern  a  jury 
in  reaching  a  conclusion  upon  the  subject,  we  do  not  wish  to  be 
understood  as  stating  a  rule  of  law,  except  in  so  far  as  the  law  en- 
forces all  natural  presumptions,  and  authorizes  a  Court  to  set  aside 
verdicts  contrary  to  them.  The  fact  here,  from  which  a  presump- 
tion of  unseaworthiness  at  the  time  the  bark  sailed  was  sought  to 
be  generated  in  the  minds  of  the  jury,  was  the  leaky  cor»dition  of 
the  ship  about  fifty  hours  after  the  vessel  sailed.  The  condition 
was  occasioned  by  a  leak.  The  simple  springing  a  leak  in  ordinary 
weather,  shortly  after  sailing,  independent  of  its  effects  and  char- 
acter, should  not  create  a  presumption  of  unseaworthiness  when 
the  ship  sailed.  In  all  cases,  however,  where  the  proximate  cause 
of  a  leak  discovered  shortly  after  sailing,  and  which  results  in  a 
loss  of  the  ship,  or  renders  her  incapable  of  proceeding  on  her 
voyage,  cannot  be  traced  to  a  peril  insured  against,  or  ascribed  to 
stress  of  weather  or  some  accident  on  the  voyage,  then  a  pre- 
sumption of  unseaworthiness,  when  the  vessel  sailed,  should  be 
generated  in  the  minds  of  the  jury,  and  unless  that  natural  presump- 
tion is  overcome  by  the  assured,  the  insurer  should  be  discharged. 
In  order  to  create  this  presumption,  the  burden  of  proof  of  all 
these  facts  lies  upon  the  insurer,  for  in  the  absence  of  testimony  the 
ship  is  presumed  to  be  seaworthy. 

We  do  not  intend  by  thus  stating  what  should  be  a  natural  pre- 
sumption in  a  case  where  the  leak  resulted  in  a  loss  of  the  ship,  or 
made  it  necessary  for  her  to  discontinue  the  voyage,  to  say  that  it 
is  not  possible  for  the  evidence  to  disclose  such  a  state  and  condi- 
tion of  the  ship  shortly  after  sailing,  as  would  justify  and  require 
the  jury  to  conclude  that   there  was   unseaworthiness  when   she 
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sailed^  although  the  oondition  thus  disolosed  was  not  the  proximate 
canse  either  of  a  loss  of  the  ship  or  of  her  failure  to  make  the 
intended  voyage.  The  question  is  as  to  the  fact:  Does  the  evidence 
disclose  such  facts  as  establish  the  conclusion  that  the  vessel  when 
she  sailed  was  not  in  a  condition  to  encounter  the  ordinary  dangers 
of  the  voyage,  the  dangers  not  insured  against.  The  bark  not 
having  been  prevented  from  pursuing  her  voyage,  and  not  having 
been  lost  through  this  leak,  as  the  proximate  cause  of  the  disaster, 
those  cases,  which  decide  that  from  such  circumstances  a  presump- 
tion of  unseaworthiness  arises,  are  not  strictly  applicable  to  this 
case.  It  may  be  admitted  that  the  effect  of  such  facts  is  as  de- 
fendant contends,  and  it  does  not  affect  this  case.  The  question 
here  is:  What  is  the  effect  of  the  facts  which  the  jury  had  a  right 
to  infer,  or  which  the  testimony  tended  to  prove  ? 

Viewed  in  this  light,  what  was  the  character  of  the  leak  in  this 
case?  We  have  no  subsequent  examination  disclosing  its  locality 
in  the  ship.  We  do  not  kno*v  the  exact  time  that  it  commenced. 
The  bark  did  not  leak  before  she  crossed  the  bar;  she  crossed  the 
bar  about  nine  o'clock  Sunday  morning,  and  the  leak  was  not  dis- 
covered until  Tuesday  morning.  We  do  not  know  the  proportion 
in  which  the  volume  of  water  going  into  the  ship  increased  or  de- 
creased during  this  period.  When  the  leak  was  discovered  there 
was  six  feet  water  in  the  vessel ;  she  could  have  been  taking  in  this 
water  from  Sunday  at  eight  or  nine  o'clock  until  Tuesday  morning, 
say  forty  hours;  during  this  time  the  leakage,  which  some  experts 
declare  often  happens  in  the  best  of  vessels  at  the  commencement 
of  the  voyage,  and  that  which  was  incident  to  the  drainage  of  the 
cargo — timber  saturated  with  water — happened.  In  addition  to 
this,  and  before  the  leak  is  discovered,  the  vessel  encounters  fifteen 
hours  of  weather,  described  by  one  witness  as  weather  during  which 
the  wind  was  blowing  fresh,  the  weather  dark  and  cloudy,  with  a 
heavy  sea,  causing  the  vessel  to  labor  very  heavily  ;  and  by  another 
— and  a  witness  for  the  defendant — as  a  squall  and  wind.  When 
the  leak  is  discovered,  the  men  are  called  to  the  pumps ;  at  one 
time,  on  Tuesday,  they  are  kept  at  the  pumps  three  hours,  or  dur- 
ing their  watch.  In  addition  to  this,  sixteen  pieces  of  heavy  timber 
are  thrown  overboard.  On  the  next  day  she  becomes  free  of  wa- 
ter, and  up  to  the  time  of  her  loss,  live  days  thereafter,  she  made 
about  eight  or  ten  inches  water  in  twenty-four  hours.  During  a 
portion  of  the  last  twenty-four  hours  of  the  voyage  she 
encountered  weather  described  by  one  witness  for  the  plaintiff 
as    a    heavy  gale  of    wind,   by   one    of    defendant's    witnesses, 


Digitized  by 


Google 


506  Report  of  Decisions.  [March 

as  "squally  weather,  blowing  heavily  in  the  squalls";  by 
another,  as  "  fresh  and  squally,  a  heavy  sea  heaving  in,  the  wind 
about  a  reefed  topsail  breeze  for  a  ship  going  to  windward,  in  the 
squalls  blowing  very  heavily."  In  addition  to  the  use  of  the  pumps, 
the  evidence  discloses  that  sixteen  pieces  of  heavy  timber  were 
thrown  overboard  on  Tuesday,  the  2l8t.  This  may  be  thought  to 
be  evidence  of  an  overloading  of  the  ship,  by  which  we  mean  a  load 
beyond  her  tonnage  or  capacity ;  but  hero  we  are  met  by  the  direct 
and  positive  testimony  of  the  stevedore,  who  supervised  the  load- 
ing, that  she  was  not  overloaded,  and  that  in  this  respect  everything 
was  proper.  Our  attention  in  this  connection  has  been  called  to 
the  remark  of  Mr.  Justice  Eadcliff,  in  Abbott  vs.  Broome,  1  Gaines, 
302,  to  the  effect  that  "a  vessel  is  not  seaworthy  unless  she  be  in  a 
condition  to  carry  a  full  cargo."  The  question  there  was  not  a 
general  question  of  seaworthiness,  and  the  remark  should  be  lim- 
ited to  the  particular  subject  under  consideration,  "the  question  be- 
ing whether  the  vessel  was  seaworthy  for  the  purpose  of  carrying 
to  New  York  a  cargo  brought  from  India.  It  is  a  compliance  with 
this  warranty  if  the  ship  is  in  a  suitable  condition  to  carry  the 
cargo  put  un  board  or  intended  to  be  so,  it  being  sufficient  if  the 
vessel  is  fit  for  the  service  in  which  she  is  employed."  1  Phillips 
on  Ins.  114. 

Wo  have  searched  in  vain  to  find  a  case  of  this  character  a  seri- 
ous leak  remedied  by  the  action  of  the  pumps  and  by  a  jettison  of 
a  small  portion  of  the  cargo.  We  are  clear  that  a  leak,  which  is 
remedied  by  the  action  of  the  pumps,  is  not  sufficient  to  rebut  the 
ordinary  presumption  of  seaworthincns  in  a  case  where  all  the 
direct  and  positive  testimony  is  to  the  effect  that  the  vessel  was 
seaworthy.  In  this  case  repairs  were  made  while  in  port;  all  the 
artisans  employed  on  the  ship  testify  that  her  timbers,  to  the  ex- 
tent of  their  examination,  were  sound  and  solid.  It  is  true  that 
no  repairs  were  made  below  the  water-line,  and  they  are  unable  to 
speak  as  to  the  condition  other  garboard  streaks  and  like  matters; 
but  if,  in  a  general  examination  of  her  upper  works  and  of  the  tim- 
bers immediately  connected  with  the  repairs  made,  they  find  them 
firm  and  solid,  the  conclusion  that  those  below  the  water-line  were 
in  like  condition  cannot  be  called  an  inference  in  no  degree  sanc- 
tioned by  the  tostimoii}'. 

In  addition  to  this  is  the  testimony  of  one  witness,  who  visited 
her  after  the  wreck,  to  the  effect  that  her  upper  works  were  sound 
and  solid. 

As  to  the  matter  of  the  jettison.   A  ship  having  on  board  nothing 
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more  than  a  cargo  corresponding  to  her  capacity,  should  be  able 
to  encounter  ordinary  weather  without  a  jettison  of  her  cargo — 
certainly  without  a  jettison  of  any  considerable  portion  of  it.  Sea- 
worthiness implies  an  ability  and  sufficiency  to  carry  the  intended 
cargo  to  the  port  of  destination.  If  this  is  true  where  the  insu- 
rance is  as  to  the  ship,  it  should  unquestionably  be  true  as  to  freight 
to  be  earned  by  carrying  the  cargo,  which  is  this  case.  A  neces- 
sary jettison  shortly  afler  sailing  with  a  proper  load  is  a  fact  tend- 
ing to  generate  a  presumption  of  unseaworthiness.  What  was  the 
jettison  here?  It  was  sixteen  pieces  of  heavy  timber.  The  bill  of 
lading  shows  the  cargo  to  have  consisted  of  1208  pieces  of  timber. 
The  term  "heavy"  is  very  indefinite,  and  the  only  facts  disclosed 
by  which  any  comparison  can  be  made  is  the  number  of  pieces 
thrown  overboard  and  the  number  constituting  the  entire  cargo. 
If  it  be  considered  that  they  were  of  the  average  weight,  we  have 
a  jettison  of  less  than  one  seventieth  of  the  cargo  ;  but  there  is  not 
a  particle  of  evidence  by  which  we  can  estimate  accurately  the 
weight  of  the  pieces  jettisoned  or  of  any  of  the  other  pieces,  and 
we  cannot  say  with  any  reasonable  certainty  what  its  weight  was. 
Even  if  the  weight  was  given,  in  the  absence  of  testimony  of  an 
expert,  any  statement  by  the  court  as  to  its  effect  in  elevating  the 
topside  of  the  ship,  or  its  effect  upon  the  leak,  would  be  a  judicial 
assumption  of  knowledge  in  matters  of  nautical  science. 

Was  this  a  necessary  jettison  '/  for  an  unnecessary  jettison  can 
not  be  evidence  of  an  incapacity  to  carry  the  cargo  on  board.  We 
are  unable  to  determine  this  question  with  such  satisfaction  and 
clearness  as  should  exist  to  justify  us  in  controlling  the  discretion 
of  the  court  below  in  the  matter  of  granting  a  now  trial.  The 
evidence  is  wanting  in  that  certainty  which  would  enable  even  an 
expert  to  form  or  express  an  opinion.  Could  he  determine  with 
any  reasonable  certainty  that  a  jettison  was  necessary  without 
having  some,  definite  idea  as  to  the  amount  jettisoned  in  a  case 
where  the  leak  is  remedied,  not  by  the  jettison  alone,  but  by  it  and 
the  combined  action  of  the  pumps.  The  capacity  of  the  pumps, 
a  definite  knowledge  of  the  history  of  the  decrease  of  the  leak,  the 
weight  of  the  cargo  jettisoned,  and  many  other  matters,  would 
constitute  elements  in  the  formation  of  an^'  clear  judgment  upon 
this  subject.  These  facts  are  not  disclosed,  and  the  burden  of 
proof  is  upon  the  defendant  as  to  all  of  theni.  lie  must  prove  the 
necessity  of  the  jettison,  or  it  must  appear  fn)ni])laintifl''s  evidence; 
here  two  of  his  witnesses  are  entitled  to  no  lelicf  at  all,  and  the 
other  does  not  detail  the  facts,  and  to  the  extent  that  he  relates 
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facts,  and  his  statement  is  in  conflict  with  that  of  the  mate,  we 
can  not  say  to  the  jury,  under  the  circumstances,  that  they  should 
have  believed  him  rather  than  the  mate.  Here  we  have  one  effect 
produced  by  two  causes,  either  cause  being  of  a  nature  to  produce 
the  effect.  In  a  case  where  the  evidence  as  to  one  of  the  causes 
the  jettison  is  of  the  character  here  indicated,  can  we  say  with 
reasonable  certainty  against  a  verdict  of  a  jury  and  the  action  of 
the  court,  that  the  existence  of  this  cause  was  necessary  to  pro- 
duce the  effect.  While  we  can  not  say  that  we  are  entirely  satis- 
fied with  the  verdict,  yet  we  can  not  set  it  aside  for  this  cause, 
under  these  circumstances. 

The  plaintiff  in  this  case  was  the  master  of  the  bark,  and  two- 
thirds  owner  thereof.  In  addition  to  the  matter  of  unseaworthi- 
ness, the  insurer  plead  that  the  loss  was  occasioned,  not  by  a  peril 
insured  against,  but  by  the  unskillful  navigation  and  gross  negli- 
gence of  the  assured  himself.  lie  also  plead  that  the  master  de- 
signedly cast  away  the  bark.  It  is  insisted  that  the  evidence 
establishes  both  or  one  of  these  pleas,  and  that  the  verdict  of  the 
jury  should  have  been  sot  aside  by  the  Circuit  Court  for  that 
reason. 

The  direct  and  proximate  cause  of  the  loss  of  the  bark  was 
stranding  on  the  American  shoals  during  a  gale,  and  in  watei*s  in 
which  exists  a  current,  the  course  and  velocity  of  which  varies. 
This  is  a  peril  of  the  sea.  The  general  rule  where  barratry  is 
excepted  from  the  risks  which  is  this  case,  is  that  if  the  immedi- 
ate cause  of  the  loss  is  a  peril  insured  against,  it  is  no  defense  that 
the  loss  was  remotely  caused  by  gross  negligence  of  the  agent  of 
the  insured  not  amounting  to  barratry.  This  is  the  law  as  settled 
repeatedly  by  the  Supreme  Court  of  the  United  States  as  well  as 
by  the  Court  of  Kings  Bench,  3  Pet.,  222;  10  Pet.,  507;  11  Pet., 
213;  3  Sum.,  27() ;  5  Burn.  3  Ala.,  171. 

The  pleas  here  are,  however,  that  the  efficient  cause  of  the  strand- 
ing was  either  the  gross  negligence  or  design  of  the  assured  him- 
self. The  underwriter  is  not  liable  to  indemnify  the  assured  for 
losses  by  the  perils  insured  against  directly  incurred  through  the 
frauds  or  gross  misconduct  of  the  assured.  Where  a  loss  by  the 
perils  insured  against  may  have  been  remotely  occasioned  by  the 
fault,  or  negligence,  or  want  of  the  greatest  degree  of  vigilance, 
prudence,  and  forecast  of  the  assured,  and  yet,  without  his  being 
at  all  aware  of  such  consequence,  there  are  not  wanting  authorities 
establishing  the  liability  of  the  underwriters  to  make  indemnity. 
This  liability  undoubtedly  does  not  extend  beyond  the  bona  fide  acts 
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of  the  assured,  nor  does  it  extend  to  all  bona  fide  acts.  This  is  the 
language  of  Mr.  Phillips  upon  this  subject.  1  Phil,  on  Ins.,  Sd  ed., 
589.  Mr.  Amould,  in  his  work  on  insurance,  2  Am.,  777,  says  it  is 
not  every  mistake  in  judgment  on  the  part  of  the  assured  that  will 
discharge  the  underwriter,  although  such  mistake  may  have  imme- 
diately brought  about  the  loss.  If  the  assured  acted,  though  errone- 
ously, yet  with  reasonable  prudence,  and  a  bona  fide  desire  to  do 
the  best  for  all  concerned,  the  insurer  will  still  be  liable. 

The  following  is  a  condensed  statement  of  the  evidence  appli- 
cable to  these  pleas,  and  we  must  analyze  it  to  determine  the  char- 
acter of  the  act  established  by  it. 

Mate. — From  six  to  twelve  A.  M.  of  Dec.  26th,  we  were  steering 
in  an  easterly  direction  about  E.  to  E.  by  N.,  went  about  thirteen  to 
fifteen  miles  in  four  hours,  from  8  to  12,  allowing  one  and  a  half 
knots  for  current  in  an  easterly  direction.  At  twelve  our  latitude 
was  24  degrees  8  minutes,  our  longitude  81  degrees  some  minutes^ 
about  forty-five  miles  from  the  Florida  coast.  [From  12  to  4  neither 
this,  or  any  other  witness  gives  the  course  of  the  vessel,  and  her 
course  can  only  be  determined  by  taking  her  position  at  12  and  4 
o'clock].  At  four  o'clock  I  saw  a  light  which  bore  due  north,  the 
vessel  then  heading  N.  by  W.  It  was  an  iron  screw  structure 
painted  red,  the  lighthouse  being  red  and  the  top  white.  It  was 
about  ten  miles  oflF.  Did  not  notice  land  inside  of  the  light.  Had 
no  wind  at  four,  the  weather  was  hazy  and  thick,  there  was  a 
squall  coming  in  an  easterly  direction.  [The  mate  does  not  speak 
with  great  accuracy  as  to  circumstancess  between  four  and  six]. 
What  he  says  is  that  before  six,  vessel  was  heading  N.  N.  E.,  was 
then  on  port  tack,  went  about  at  six ;  the  weather  continued  calm 
from  four  to  six.  What  wind  there  was  was  from  southward  and 
westward.  Had  no  steerage  way  on  bark  from  four  to  six.  At 
six  he  says  a  breeze  sprung  up  with  a  squall  from  eastward,  and 
that  he  saw  alight  about  thirteen  miles  distant  bearing  N.  N.  W. 
one-half  N.  which  he  took  to  be  Sombrero  light.  The  vessel  was 
heading  N.  E.  by  N.  From  about  six  to  eight  I  was  below.  The 
weather  during  that  time  was  raining  and  squally.  Came  on  deck 
at  eight,  saw  no  light  then.  The  vessel  was  heading  at  eight 
o'clock  E.  N,  E.,  she  was  then  on  the  port  tack.  After  she  came 
about,  her  course  was  N.  E.  by  E.  The  wind  was  about  S.  S.  E.  The 
vessel  was  on  the  wind  going  about  two  knots  an  hour,  after  she 
went  about,  she  was  now  on  the  starboard  tack,  she  continued  at 
that  rate  about  three-fourths  of  an  hour  about  quarter  to  nine 
o'clock.     The  wind  then  shifted  more  to  eastward   and  the  sails 
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fell  back.  I  then  put  her  on  the  port  tack.  The  weather  was 
squally,  the  wind  so  variable  that  I  could  not  tell  the  exact  course  • 
thought  it  about  N.  E.  This  continued  about  one  or  one  and  one- 
half  hours.  She  made  about  three  or  four  miles  from  eight  to  ten  ; 
judged  the  course  to  be  a  north-easterly  direction.  My  watch  was 
from  eight  to  twelve.  I  changed  her  course  very  often  during  my 
watch.  She  was  soraotiraes  to  eastward,  sometimes  to  north  ac- 
cording to  direction  of  the  wind.  Between  eight  and  twelve,  the 
wind  was  from  all  directions  from  N.  E.  to  S.  E.  in  general,  and 
from  eight  until  she  went  ashore  was  rainy  and  stormy.  At  ten  a 
steady  breeze  sprung  up  from  N.  by  W.  Between  ten  and  until 
she  struck,  wind  sometimes  N.  N.  W.,  sometimes  N.  one-half  W. 
At  ten  she  was  on  the  port  tack  heading  N.  E.  by  E.  The  sea  was 
running  high  from  northward  and  eastward.  Bark  went  about 
four  and  one-half  or  five  knots  per  hour  from  ten  until  she  struck. 
Towards  ten  I  saw  a  light,  while  up  in  the  mizzen,  with  a  glass, 
thought  it  the  same  light  seen  at  six  from  the  bearing.  Took  it  to 
be  Sombrero  light;  it  bore  W.  by  S.  It  was  only  visible  at  times, 
this  time  I  could  not  estimate  the  distance,  as  the  weather  was 
thick.  It  was  a  bright  light  and  appeared  to  be  fixed,  took  it  for 
a  fixed  light.  The  vessel  struck  near  twelve  o'clock  at  night. 
When  she  grounded  was  on  the  port  tack,  course  N.  E. — another 
place  N.  E.  one-half  N.  Went  about  four  or  five  knots  per  hour 
from  ten  to  twelve.  Wind  about  N.  by  W.  or  N.  N.  W.  with  a 
heavy  sea  from  N.  E. 

Hitchings. — This  witness  says  that  during  the  day,  on  the  26th, 
the  wind  and  weather  was  fair.  Does  not  know  the  course  of  the 
vessel.  That  between  seven  and  eight  o'clock  a  light  was  discovered. 
At  nine  another  light  was  seen;  one  was  a  revolving,  the  other  a 
fixed  light.  Thomas  Brown  first  saw  the  light.  Heard  the  Captain 
call  their  names  when  he  got  ashore.  Can't  say  how  they  bore, 
the  course  of  the  vessel,  or  how  far  the  lights  were  off.  He  says 
the  weather  at  night  was  squally.  Bark  struck  at  about  quarter 
to  twelve  o'clock  at  night. 

Brown. — Land  was  seen  just  before  dark.  Weather  was  variable 
and  light,  with  rain  all  the  voyage,  up  to  when  lights  were  seen. 
Light  was  seen  about  "dawn  of  evening — about  dark/*  Was  not  on 
deck  when  lights  first  seen  ;  lights  bore  on  the  weather  bow  when 
first  seen.  About  a  quarter  to  eight  I  saw  two  lights,  one  revolv- 
ing, the  other  fixed.  This  was  about  three  and  three-quarters 
hours  before  bark  went  ashore.  Captain  told  me  the  names.  When 
I  first  saw  them  they  were  abeam  of  the  ship  on  the  weather  bow, 
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and  whea  going  out  of  sight,  about  one  and  three-fourths  hours 
before  bark  went  ashore^  were  upon  the  port  quarter.  Course  of 
vessel  at  quarter  to  eight  was  N.  N.  E.  [In  two  other  places  says 
it  was  N.  E].  Wind,  when  bark  passed  revolving  light,  was  N.  N. 
W.  Saw  the  lights  up  to  quarter  to  ten.  Wind,  when  passing  the 
lights,  was  S.  W.  Vessel  struck  between  half  after  eleven  and 
twelve. 

Grant. — The  wind  was  fair  and  the  weather  lightup  to  seeing  light- 
houses. Bark  struck  about  twenty-five  minutes  to  eleven.  Saw  a 
revolving  light  about  five  hours  before,  about  twenty-five  minutes  to 
six.  It  bore  to  westward  and  northward  pretty  much  ahead  of  the 
bark  about  ten  miles  oif.  It  was  Sand-Key  light.  Course  of  vessel 
about  S.  E.  at  the  time.  In  another  place,  when  lights  first  seen, 
bark  heading  N.  W.  Heard  the  Captain  give  the  course  S.  E.  to 
the  man  at  the  wheel.  Wind  while  the  lights  in  sight  about  S.  W. 
A  squall  was  making  ahead.  Captain  first  discovered  the  lights. 
Both  Sand-Key  and  Key  West  lights  in  sight  about  four  hours 
before  she  struck.  Key  West  light  bore  about  N.  W.  about 
thirteen  miles  off.  The  night  was  very  dark.  No  moon,  weather 
cloudy  and  squally.  Vessel  struck  about  twenty-five  minutes  to 
eleven.  Her  course  then  about  S.  E.  Wind  from  S.  W.  She 
was  close  hauled  and  on  port  tack  when  she  struck. 

Protest  sworn  to  by  master,  mate,  boatswain,  and  the  two  sea- 
men Grant  and  Brown  : 

"That  the  loss  of  the  bark  was  owing  immediately  to  adverse 
winds,  heavy,  squally  and  foggy  weather,  and  a  strong  adverse  cur- 
rent, which  it  is  said  sometimes  sets  in  across  the  Florida  Reef 
from  the  Gulf  Stream.'' 

Evidence  as  to  Weather. — One  Witness  for  the  defendant  says  the 
wind  blew  heavily  in  squalls  ;  another  that  the  wind  was  very  fresh 
and  squally,  a  heavy  sea  heaving  in ;  another  that  the  wind  was 
blowing  heavy,  with  violent  squalls,  a  heavy  sea,  and  the  night 
dark,  that  the  wind  was  about  a  reef- topsail  breeze  for  a  ship  on 
the  wind,  but  in  the  squalls  it  was  much  heavier.  The  mate  says 
that  from  six  to  eight  the  weather  was  rainy  and  squally,  and  that 
fi*om  eight  until  she  went  ashore  was  rainy  and  storm}'.  About 
ten  o'clock  the  sea  was  running  high;  the  squalls  came  on  often; 
they  were  very  heavy;  sometimes  had  to  lower  the  tops  down  and 
clew  everything  up. 

Another  witness  says  the  weather  on  that  night  was  a  heavy 
gale  of  wind,  a  heavy  dark  night,  raining  heavily;  wind  variable 
and  squally.  Another  that  the  weather  was  stormy,  and  wrecking 
vessels  were  out. 
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Files. — I  have  navigated  the  waters  in  which  the  bark  was  lost 
nineteen  years.  The  velocity  of  the  current,  which  exists  in  these 
waters  varies;  there  is  no  man  living  there,  who  can  give  a  correct 
account  of  the  current ;  it  varies  from  the  eastward  to  the  north- 
ward, northward  and  westward;  sometimes  no  current  at  all,  at 
others  about  five  knots.  Upon  being  asked  to  state  the  course  of 
the  current  on  the  night  of  the  loss  of  the  bark,  with  the  wind  in 
the  direction  it  was,  he  answers :  It  is  beyond  my  knowledge,  and 
could  not  be  told  by  any  one  raised  there;  it  is  beyond  any  man's 
knowledge  to  tell  anything  about  the  current;  in  general  it  is  a 
subject  of  dispute. 

F.  Files. — Sombrero  light  can  be  seen  seaward  from  eighteen  to 
twenty  miles,  Key-West  light  about  fourteen,  and  that  Sand-Key 
light  may  be  seen  from  ten  to  fifteen  miles  in  bad  and  thick  wea- 
ther. The  reflection  from  Sombrero  and  Sand-Key  might  be  seen 
on  a  very  clear  night  from  the  American  Shoals.  There  is  also  in 
evidence  a  chart  of  the  Straits  of  Florida. 

If  the  mate's  testimony  gives  the  bearing  of  the  light  seen  at 
ten,  as  well  as  the  course  of  the  ship  and  the  direction  of  the  wind 
at  that  hour,  it  follows  that,  if  the  light  seen  was  Key-West  light, 
a  bearing  of  west  by  south  would  place  the  ship  inside  the  reef  at 
that  time.  If  it  was  Sand-Key  light,  then  the  ship,  if  she  was  ten 
or  fifteen  miles  from  the  light,  with  a  northeast  by  east  course, 
would  be  on  a  course  which,  if  continued  a  few  miles,  would  carry 
her  on  the  reef  at  a  point  in  the  vicinity  of  American  Shoals.  If 
it  was  the  light  on  Sombrero  Key,  which  the  mate  says  he  thought 
it  was,  then  a  northeast  by  east  course  would  not  have  carried  her 
on  the  reef,  and  would  not  have  placed  her  where  she  grounded, 
unless,  instead  of  going  forward  in  a  northeast  by  east  course  ten 
miles,  as  he  supposed,  she  went  backward  in  a  west  by  south  course 
about  forty  miles  around  or  through  the  reefs  in  two  hours.  The 
result  of  this  is  that,  if  any  light  was  seen  at  ten  o'clock,  and  there 
was  no  mistake  in  the  bearing,  it  was  impossible  that  the  light  seen 
could  have  been  either  Key-West  light  or  the  light  on  Sombrero 
Key,  and  that  it  was  probably  Sand-Key  light. 

AVhat  Ilitchings  says  in  this  connection  amounts  to  little.  He 
knows  nothing  of  the  course  of  the  vessel,  the  winds  or  bearings 
of  the  lights. 

From  Grant's  testimony  no  very  satisfactory  conclusion  can  be 
drawn.  He  says  the  bark's  course  at  six  or  seven  o'clock,  while 
both  lights  were  in  sight,  was  southeast,  and  the  wind  southwest, 
and  that  when  she  ran  ashore,  about  four  hours  afterwards, 
according  to  his  estimate,  her  course  and  the  direction  of  wind 
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were  the  same.  He  says  nothing  about  the  course  of  the  vessel  or 
wind  daring  the  four  hours.  All  that  can  be  said  of  this  testimony 
is  that  if  this  vessel  had  a  south-east  course  and  a  south-west  wind 
for  any  considerable  time  before  she  went  ashore,  her  going  ashore 
could  not  be  attributed  either  to  neglect  of  the  master  in  taking 
proper  precautions  to  keep  her  oif  the  shore,  or  to  any  design  to 
place  her  there.  She  must  have  gone  to  the  northward  under 
these  circumstances  to  get  ashore,  and  unless  there  was  some  very 
extraordinary  current  operating,  her  going  in  that  direction,  under 
such  circumstances  would  be  impossible.  The  testimony  of  Brown 
is  thai  the  lights  went  out  of  sight  about  one  and  three  quai*ters 
hours  before  the  bark  went  ashore :  that  when  going  out  of  sight 
they  were  upon  the  port  quarter.  The  lights  seen,  he  says,  were 
Key  West  and  Sand-Key  lights.  The  difficulty  in  this  testimony 
is  that  the  course  of  the  vessel  is  not  given  for  such  a  length  of 
time  as  to  enable  you  to  make  any  safe  calculation.  The  point  at 
which  the  lights  went  out  of  sight  is  not  readily  fixed,  and  the 
precise  course  of  the  vessel  is  given  only  at  quarter  to  eight  o'clock, 
which  was  N.N.E.  There  are  some  legitimate  inferences  to  be  made, 
however,  from  Brown's  entire  testimony.  If  the  lights  went  out 
of  sight  on  the  port  quarter,  the  bark's  course  ought  to  have  been 
somewhere  between  east^  north-east,  and  north  by  east.  Now  a 
north  by  east  course  would,  in  all  probability,  have  caused  her  to 
strike  the  reef,  but  an  east,  north-east,  or  north-east  by  east  course 
would  not  have  put  her  on  the  reef  whore  she  struck.  An  east 
north-east  course  would  have  been  a  course  about  parallel  with  the 
reef.  A  north-east  by  east  course  would  have  been  a  course  for 
Sombrero  light,  and  the  bark  must  have  come  in  sight  pf  this  light 
before  striking  the  reef,  thus  enabling  her  to  shape  her  course  with 
certainty.  Again,  if  we  consider  the  mate's  and  Brown's  testimony 
together  upon  the  hypothesis  that  the  light  soon  was  Sand-Koy 
light. — The  mate  testifies  that  at  eight,  when  he  came  on  deck,  the 
vessel  was  on  the  port  tack  heading  about  east  north-east.  That 
about  eight  she  came  about  and  her  course  was  north-east  by  east. 
Now  the  course  given  by  Brown,  at  a  quarter  to  eight,  corresponds 
to  some  extent  with  the  course  given  by  the  mate  whon  he  camo 
on  deck  at  eight.  If  the  ship's  course  is  continued  by  the  mate 
upon  the  hypothesis  that  Sand-Key  light  was  scon  at  eight,  we  find 
this:  That  at  eight  the  bark  came  about  and  wont  for  throe 
quarters  of  an  hour  on  that  courRc,  at  the  rate  of  two  knots. 
From  this  testimony  her  position  would  lio  at  this  time  al)out 
eighteen  miles  east  by  south  of  Sand-Koy,  and  about  ten  or  twelve 
—33 
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miles  to  the  southward  of  American  Shoals.  The  mate  says  that 
the  wind  at  this  time  shifted  to  the  eastward,  that  he  then  put  her 
on  the  port  tack,  that  the  weather  was  so  squally  and  the  wind  so- 
variable  that  he  could  not  tell  her  course  for  sometime.  He 
thought  it,  however,  about  north-east.  This  course  would  have  her 
heading  toward  Sombrero  Key,  about  twenty-five  miles  distant. 
This,  he  says,  continued  about  one  and  a  half  hours,  but  that  he 
made  only  three  or  four  miles  from  eight  to  ten.  With  this  he 
could  never  have  seen  Sombrero  light  at  ten  with  a  bearing  of  west 
by  south,  nor  could  ho  have  seen  Sand-Key  light  at  ten  with  thi& 
bearing.  It  is  not  a  violent  inference  from  the  testimony  of  Brown 
and  the  mate,  viewed  in  this  aspect,  to  place  the  vessel  at  ten  at  a 
point  south-west  by  west  of  Sombrero  Key  about  twenty  miles,, 
and  about  oast  of  Sand-Key  twenty-four  miles.  At  ten  the  mate 
has  the  bark  heading  north-east  by  east.  This  course  would  not 
have  put  her  on  the  shoal  from  this  point,  but  would  have  carried 
her  a  few  miles  to  the  southward  of  Sombrero  Key.  The  mate 
says  she  was  on  a  north-east  course  when  she  struck.  We  cannot 
see  how  this  course,  with  a  wind  north  north-west,  or  north  half 
west,  could  have  placed  her  on  the  shoal.  W^ith  either  of  them 
he  must  have  soon  como  in  sight  of  Sombrero  Key  light,  and  thua 
been  able  to  fix  his  position  with  some  certainty. 

These  inferences  are  based  upon  the  course  of  the  ship,  bearings 
of  the  lights,  and  the  distances  made  as  given  by  the  testimony  ;  cal- 
culations which  any  one  with  a  chart  can  readily  make.  No  estimate 
of  the  influence  of  the  current  or  the  etlects  of  the  adverse  winds- 
prevailing  is  made,  and  we  cannot  from  this  testimony  form  any 
definite  opinion  upon  these  subjects. 

The  defense  is  negligence  of  the  master,  and  a  dilTerent  rule  of 
law  is  applicable  to  his  negligence  than  would  be  applicable  to  negli- 
gence of  the  other  olliccrs  or  crew  which  the  master  could  not  be 
expected  to  prevent  with  ordinary  prudence  and  care.  Now  it  is  not 
established  by  this  testimony  that  the  master  had  anything  to  do 
with  the  clianges  made  in  the  course  of  the  vessel  between  the  hours 
of  eight  and  twelve,  and  while  the  general  presumption  is  that  the 
master  of  a  ship  directs  her  course  and  it  is  his  dut}^  so  to  do,  yet 
in  this  case  there  are  facts  in  the  testimony  which  indicate  a  change 
of  course  by  the  mate  between  eight  and  ten  o'clock  without  his 
sanction.  The  master  was  below  when  the  vessel  struck,  and  the 
jury  had  a  right  to  infer  that  he  was  below  during  the  mate's  watch, 
as  there  was  no  evidence  of  his  being  on  deck.  The  master  may 
have  left  the  deck  at  eight  with  an  east  north-east  course,  which  was 
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a  coarse  about  parallel  with  the  reef.  She  soon  came  about,  and  her 
course  was  then  north-east  by  east,  according  to  the  mate,  which  was 
a  coarse  not  calculated  to  place  her  upon  the  reef  from  her  then 
positian.  If  the  current  was  to  the  eastward,  its  usual  course,  then 
its  tendency  would  have  been  to  carry  her  from  the  shoal,  and  such 
also  would  have  been  the  tendency  of  a  north-west  wind  Now  all  that 
can  be  said  of  this  testimony  is  that,  giving  it  the  most  reasonable 
construction  that  can  be  given,  the  shoaling  of  the  ship  does  not 
appear  to  be  a  natural  result  following  from  it.  This  negatives  any 
idea  of  design.  But  it  is  said  that  as  the  courses  thus  given  do  not 
account  for  the  ships  shoaling,  therefore  there  must  have  been  gross 
negligence  in  the  navigation  ;  if  the  courses  did  not  place  her  there 
then  we  have  gross  negligence  established,  if  they  did  then  there  was 
design.  The  proposition  is  too  broad  ;  you  must  prove  some  act  of 
negligence. 

There  are  some  statements  of  the  seamen  to  the  effect  that  the 
captain,  after  the  stranding,  expressed  a  desire  that  the  bark  might 
break  in  two,  and  one  of  them  states  that  he  heard  the  captain  say  to 
the  mate,  "  here  is  my  course,  but  I  will  put  her  in  here. "  This  is  all 
he  appears  to  have  heard  of  the  conversation.  If  the  jury  came  to  a 
conclusion  in  this  case  based  upon  a  general  view  of  the  facts  of  the 
case,  either  rejecting  this  evidence  or  giving  it  a  favorable  construc- 
tion, their  action  in  this  respect  affords  no  ground  for  setting  aside 
the  verdict. 

This  matter  must  be  solved  by  the  application  of  the  rules  of 
evidence  to  this  testimony.  Where  the  assured  establishes  a  loss, 
and  shows  that  the  direct  and  proximate  cause  of  it  is  a  peril  in- 
sured against,  then  the  insurer  can  roliovo  himself  bv  showing  that 
the  efficient  and  direct  causes  of  encountering  the  peril  was  the 
failure  on  the  part  of  the  assured  to  act  in  good  faith  toward  the 
insurer,  or  to  exercise  ordinary  prudence  in  the  manaii:eracnt,  navi- 
gation and  care  of  the  vessel.  The  insurance  hero  is  upon  the 
freight.  The  insurer  engages  that  fortuitous  dangers  shall  not 
prevent  the  voyage  and  earning  of  this  freii^ht,  provided  due 
means  are  used  by  the  assured  to  attain  that  end.  When  this  duty 
and  this  due  means  ai-e  neglected,  the  assured  discharges  the  insurer 
from  the  direct  consequences  of  such  neglect,  and  takes  upon  himself 
the  risk  incident  to  his  negligence  or  misconduct.  Judge  Story,  in  de- 
livering the  opinion  of  the  court  in  Columbia  Insurance  Co.  vs.  Law- 
rence, 10  Pet.  507,  remarks  that  a  loss  by  fire,  occasioned  by  the  mei'c 
fault  and  negligence  of  the  assured,  or  his  servants  or  agents,  an 
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without  fraud  or  design,  is  a  loss  within  the  policy.  This  doctrine 
was  also  announced  by  the  Supreme  Court  of  New  York,  in  16  Bar- 
bour 127.     These  are  both  cases  of  insurance  against  fire  on  land. 

Our  examination  ot  the  case  in  the  Supreme  Court  of  the  United 
States  does  not  disclose  that  the  neglect  of  the  assured  himself  was 
set  up  as  a  defense  in  that  case.  However  this  may  be  as  to  fire  in- 
surance upon  land,  the  elementary  writers,  Phillips  and  Arnould, 
upon  the  subject  of  marine  insurance  state  the  rules  as  we  have  quoted 
them.  This  seems  to  be  the  view  of  Lord  Mansfield  in  the  case  in  1 
Burr  341,  where  he  states  the  general  rule  as  to  risks  taken  by  the 
insurer.  It  is  the  view  of  Lord  EUenborough,  as  expressed  in  1 
■Camp.  436,  and  it  is  the  rule  announced  in  20  Wend  303,  and  26 
Wend  58L  Chief  Justice  Marshal,  in  the  same  case  where  Mr.  Jus- 
tice Story  announced  the  rule  above  stated,  says  :  ''Generally  speak- 
ing, insurances  against  fire  are  made  in  the  confidence  that  the  assured 
will  use  all  the  precautions  to  avoid  the  calamity  insured  against 
which  would  be  suggested  by  his  ihterest."  2  Pet.  49.  Certainly  an 
assured's  interest,  as  a  general  rule,  would  suggest  ordinary'  care  and 
prudence.  See  also  Chan.  Kent's  views  in  1  Caines  Cases  in  Err*)r, 
11 ;  also  3  Kent's  Com.  300,  5  Hammond  435.  In  addition  to  these 
authorities  the  rule  we  announce  is  the  only  one  consistent  with  the 
general  principles  incident  to  the  contract  in  other  respects.  The 
implied  warranty  of  seaworthiness  requires  at  the  hands  of  the  assured 
such  a  degree  of  care  in  the  selection  of  his  officers  and  crew  as  is 
necessary  to  obtain  competent  persons,  and  the  principle  extends  to 
many  other  matters  embraced  in  the  contract. 

There  is  no  doubt  that  the  burden  of  proof  is  here  upon  the  under- 
writer.-^.  This  negligence  must  appear  from  the  plaintifl'*s  case,  or 
defendant  must  prove  it.  'J'he  presumption  is  with  the  assured,  after 
proof  ofloss.  4  Mason  441  ;  12  Wheat.  3>^3,  45  R.  37 ;  4  Camp.  234; 
1  Burr  347. 

In  this  view  what  is  the  present  case?  Unless  we  are  prepared  to 
say  that  so  shaping  the  course  of  the  vessel  upon  this  voyage  as  to 
come  in  sight  of  the  lights  in  the  Straits  of  Florida  establishes  such 
neglect,  want  of  care,  or  bad  faith  upon  the  part  of  the  assured  as 
excuses  the  insurer,  we  cannot  disturb  the  verdict.  This  we  cannot 
sa}'.  The  liuhts  are  placed  there  to  be  scon  and  as  points  of  depar- 
ture for  the  voyage  up  the  Atlantic.  The  evidence  shows  the 
existence  of  adverse  winds  and  stormy  weather,  upon  the  night  of 
the  shoaling  as  well  as  the  existence  in  these  waters  of  a  current 
whose  velocitv  and  course  varies. 
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In  the  absence  of  any  satisfactory  proof  showing  negligence  or 
design  as  the  direct  cause  of  the  shoaling  we  cannot  disturb  the 
verdict 

The  questions  of  seaworthiness  and  care  in  the  navigation  of  this 
ship  just  disposed  of  are,  in  the  language  of  Mr.  Justice  Story,  "ques- 
tions of  fact,  dependent  upon  nautical  testimony,  and  are  incapable 
of  being  solved  by  a  Court  without  assuming  to  itself  the  province  of 
a  jury,  and  judicially  relying  upon  its  own  skill  in  maritime  affairs.' 
McLanahan  vs.  the  Universal  Ins.  Co.,  1  Peters  184.  The  Supreme 
Court  of  the  United  States  will  not  control  the  discretion  of  the  Court 
in  the  matter  of  revising  new  trials  in  such  cases,  and  is  thus  relieved 
of  the  responsibility  of  considering  conclusions  reached  by  juries  in 
such  matters.  Here  the  statute  makes  it  our  duty  to  do  so.  We  refer 
to  the  remark  of  Judge  Story  to  indicate  to  counsel  the  very  great 
propriety  of  settling  questions  of  nautical  science  by  the  testimony 
of  experts  in  that  science.  Their  opinions  are,  certainly,  more  satis- 
factory than  the  opinions  of  persons  not  thus  skilled.  When  parties 
upon  either  side  neglect  to  produce  such  testimony,  all  unfavorable 
consequences  resulting  from  its  absence  must  be  attributed  to  their 
own  acts. 

The  next  point  arising  upon  the  lestircony  which  we  consider  is, 
that  the  evidence  discloses  that,  at  the  time  the  contract  of  insurance 
was  entered  into,  a  large  part  of  the  freight  to  be  earned  had  been 
paid  to  the  plaintiff — that  the  amount  of  freight  at  risk  was  less  than 
that  covered  by  the  policy,  and  that  the  verdict  for  the  full  sum  is 
erroneous.  Under  the  terms  of  the  charter  parly,  as  well  as  the 
contract  indorsed  on  the  bill  of  lading,  the  moneys  paid  to  the  master 
were  advanced  against  the  freight,  and  were  to  be  deducted  there- 
from. This  is  also  a  valued  policy.  The  general  rule  is,  that  the 
insurable  interest  of  the  owner  of  the  vessel  extends  to  the  whole 
amount  of  the  freights  to  be  earned  by  the  voyage;  and  when  its  value 
is  fixed  bv  agreement,  that  is  conclusive  in  the  absence  of  fraud. 
Does  the  fact  that  he  has  pledged  it  to  a  third  party  as  a  fund  from 
which  to  redeem  a  loan,  giving  him  a  lien  upon  it,  change  the  rule. 
Under  such  a  contract  equities  as  to  the  freight  arise  in  favor  of  the 
party  making  the  advances,  and  he  may  have  au  insurable  interest  to 
the  extent  of  his  loan,  but  it  does  not  follow  that  the  insurable  inter- 
est of  the  owner  is  diminished  to  the  extent  the  freight  is  pledged. 
One  who  has  pledged  or  mortgaged  his  interest  in  the  ship,  even  to 
the  extent  of  its  full  value,  has  still  an  insurable  interest  to  the  full 
value.  1  Phillips  41  ;  2  Pick.  258.  In  this  case  there  is  a  pledge  of 
freight  to  be  earned.     The  same  rule  which   permits  a  mortgagor  of 
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the  ship  to  insure  for  its  full  value,  must  permit  a  party  receiving  a 
loan  or  advance  against  the  fk'cight  to  insure  that  freight.  The  effect 
of  this  pledge  of  the  freight  is  not  relief  from  the  debt,  in  case  the 
freight  is  not  earned,  in  the  absence  of  a  stipulation  to  that  eflfect. 
Whatever  doubt  may  have  existed  in  England  upon  that  subject  the 
doctrine  in  this  country  is  that,  "  if  freight  is  paid  in  advance,  and 
the  goods  be  not  carried  by  reason  of  any  event  not  imputable  to  the 
shipper,  it  is  to  be  repaid^  unless  there  be  a  special  agreement  to  the 
contrary."  3  Pick.  20  ;  11  Mar.  360 ;  3  Kent's  Com.  227  ;  3  Sumner 
66.  We  have  no  doubt  of  the  owner's  insurable  interest  to  the  full 
amount  of  the  freight,  notwithstanding  an  advance  to  be  charged 
against  it. 

It  is  alleged  that  there  was  concealment  in  reference  to  the  condi- 
tion of  the  ship  at  the  time  the  policy  was  applied  for.  This  is  a 
matter  to  which  the  implied  warranty  of  seaworthiness  extends,  and 
the  assured  is  not  obliged  to  communicate  any  fact  as  to  which  there 
is  a  warranty  express  or  implied,  unless  information  upon  the  subject 
is  particularly  called  for  in  the  first  instance.  20  John  214  ;  4  Fast. 
590  ;  Annesly  on  Ins.  143  ;  12  Maryland  343. 

The  judge  charged  the  jury  in  this  case  as  follows :  If  you  find, 
from  the  evidence,  that  the  master  of  the  Mutter  Schultz  designedly 
cast  awa}'  and  destroyed  his  vessel  you  must  of  course  find  for  the 
defendant.  In  determining  this  question  you  must  be  satisfied  be- 
yond a  reasonable  doubt  that  the  master  did  designedly  cast  the  ves- 
sel away  before  you  can  find  against  him  on  this  point. 

This  charge  was  excepted  to,  and  is  assigned  here  as  error. 

This  defense  involves  a  serious  charge  affecting  the  character  of 
the  master.  It  is  a  crime.  It  is  not  denied  that  this  would  be  the 
rule  if  this  was  a  prosecution  of  a  criminal  character.  Does  the  fact 
that  in  this  case  the  question  arises  simply  as  a  defense  in  a  matter 
of  civil  contract  var}^  the  rule  as  to  the  degree  of  proof  which  should 
be  required  ?  Now,  the  fact  to  be  proved,  whether  its  proof  be  in  a 
civil  or  criminal  case,  is  the  same — the  casting  away  of  the  ship  by 
design — and  the  rule  is  that  the  same  amount  of  proof  which  exists 
in  one  case  must  exist  in  the  other — that  is  to  say,  the  conclusion  to 
be  established  cannot  be  inferred  from  one  state  of  facts  in  a  civil 
case  and  another  state  of  facts  in  a  criminal  case.  The  reason  why 
strict  proof  is  required  is  not  that  the  one  case  or  the  other  is  civil  or 
criminal,  but  because  liie  nature  of  the  conclusion  to  be  reached  in 
each  case  is  of  such  character  us  the  law  requires  strict  proof  to 
establish  it.  The  rules  of  evidence  are  the  same  in  civil  and  criminal 
cases.     Green  Ev.,  10  ed.,  par.  05  :  Abbott  J.  in  2  Starkie  IIG.     "A 


Digitized  by 


Google 


1872]  Shultz  vs.  TTie  Pacific  Ins,  Co,  519 

ISact  must  be  established  by  the  same  evidence,  whether  it  is  to  be 
followed  by  a  ciyil  or  criminal  consequence."  2  Rassell  on  Crimes, 
589. 

The  cases  upon  this  precise  point  do  not  entirely  coincide.  In 
Thurtell  vs,  Beaumont,  1  Bing.  3.'{9,  the  defense  was  that  the  property 
insured  was  wilfully  burnt  by  the  plaintiff  himself.  The  judge  directed 
the  jury  that  "before  they  gave  a  verdict  against  the  plaintiff",  it  was 
their  duty  to  be  satisfied  that  the  crime  of  wilfully  setting  fire  to  the 
premises  was  as  clearly  brought  home  to  him  in  this  action  as  would 
warrant  their  finding  him  guilty  of  the  capital  offense,  if  he  had  been 
tried  before  them  on  a  criminal  charge.  Mr  Justice  Slidell,  in  1  La. 
Ann.  219,  speaking  for  the  Supreme  Court  of  Louisiana,  says:  '*We 
think  that  the  jury  should  not  have  been  instructed  to  require  the 
same  full  proof  to  discharge  an  answer  as  would  be  necessary  to  con- 
vict the  assured.  The  position  of  the  claimant  in  the  one  case  and 
the  prisoner  in  the  other  are  not  identical."  The  same  Court,  how 
ever,  in  a  subsequent  action  upon  a  policy  of  insurance,  held  that, 
'^  Where  a  criminal  charge  is  to  be  proved,  the  proof  ought  to  be  not 
only  consistent  with  the  prisoner's  guilt,  but  inconsistent  with  any 
other  rational  conclusion ;"  and  although  it  was  a  civil  proceeding 
pending,  the  Court  applied  this  rule.  The  decisions  upon  the  precise 
point,  therefore,  establish  the  rule  to  be,  that  the  character  of  the  fact 
to  be  proved,  and  not  the  position  of  the  part}',  determine  the  degree 
of  proof  to  be  required.  There  was  no  error  in  this  direction  of  the 
Court. 

The  only  error  assigned  remaining  to  be  considered  is,  that  the 
Court  entered  judgment  upon  a  verdict  which  was  illegal  and  insuf- 
ficient. 

The  verdict  was  in  these  words :  "  We,  the  jury,  find  for  the  plain- 
tiff; and  assess  the  damages  at  six  thousand  dollars,  with  interest 
from  the  commencement  of  this  suit  at  legal  rate."  There  is  no  diffi- 
culty in  the  clerk's  calculating  the  interest  from  the  date  of  the  com- 
mencement of  the  suit  to  the  date  of  the  verdict ;  the  periods  are  fixed 
by  the  verdict.  There  is  no  difficulty  as  to  the  rate.  There  were  no 
issues  in  respect  to  interest,  and  interpreting  the  verdict  with  refer- 
ence to  the  issues,  the  necessary  conclusion  is  that  the  interest  is  at 
the  rate  prevailing  in  the  jurisdiction  of  the  Court.  The  general  rule 
is,  that  a  verdict  must  convey  on  its  face  a  definite  and  precise  mean- 
ing, and  must  show  just  what  the  jury  intended.  If  there  had  been 
issue  here  as  to  the  rate  of  interest,  or  any  cjuestion  of  this  character, 
such  an  issue  would  not  have  been  determined  by  the  verdict,  and  in 
such  a  case  there  might  have  been  doubt  as  to  the  intention  of  the 
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the  jury.  In  this  case  we  think  there  is  none,  and  that  their  con- 
clusion is  expressed  with  sufficient  certainty  to  justify  a  judgment 
thereon. 

In  leaving  the  matter  discussed  in  this  appeal,  we  remark  that^ 
among  other  things  wanted,  the  case  stated  is  not  signed  or  verified 
by  the  judge.  This  is  a  fatal  fiefect ;  the  only  thing  which  gives  verity 
to  the  correction  and  settlement  of  a  case  in  this  Court  is  the  signa- 
ture of  the  judge.     32  Rules  of  Practice  Circuit  Courts. 

The  judgment  is  affirmed  with  costs. 


SUPREME  COURT  OF  ERRORS,  CONNECTICUT, 

SEPTEMBER  TERM,  1871. 


ELIZABETH  LEM0:N%  \ 

[ 
PHCENIX  MUTUAL  LIFE  INS.  CO.*  ) 

Where  the  assured  siirroiulered  a  policy  upon  his  life  for  his  own  benelit,  and  took 

out  another  payable  to  llie  plaintiff,  witli  whom  he  was  under  an  engagement 

of  marriuge,  informinir  her  of  what  he  had  done,  and  at  her  suggestion  placed 

it  in  the  hands  of  her  brotiier,  there  was  an  executed   gift  of  tlie  policy  to  the 

plainlitf. 
"Where  the  assured  gainiMl  possession  of  this  policy,  without  the  plaintiff's  consent 

and  surrendered  it  to  the  company,  without  her  knowled«;e,  for  a  third  policy 

payable  to  his  brother,    the   plaintiff  is  equitably   entitled  to  the  benefit  of  the 

third  policy. 
The  assure<l  was  interested  in  the  third  policy  to  the  amount  of  the  premium  paid 

at  the  time  of  taking  it  out,  and  the  amount  of  the  premium  with  interest  must 

be  deduetetl  from  the  amount  (hm  on  the  policy. 
The  assured  c«ndd  obtain  an  insurance  on  his  own  life  payable  in  ca>e  of  his  death 

to  a  tliird  party  an«l  the  delivery  of  the  policy  to  such  party  as  a  gift,  is  effectual. 
Where  no  interpleader  is   tiled   by  the  defemlant.  judgment  will   be  given  for  the 

plaintiff  notwithstanding  another  party  is  claiming  the  money  by  the  terms  of 

the  policy. 
A  bill  will  be  ameuiled  to  correspond  with  the  facts  as  found  and  the  grounds  upon 

which  relief  is  granted. 

Seymour,  J. 

In  January,  1S()S,  the  defendant  issued  a  policy  on  the  life  of 
George  C.  Teterson  for  §8000,  this  was  in  the  usual  form  of  an 
endowment  policy  and  no  question  aiises  upon  it. 

In  November,  IS(3S,  this  polic}'  was  surrendered  and  cancelled^ 
and  at  the  request  of  the  assured   a  new  policy  issued  in  its  place 

•  Dwcision  rendered  February  — ,  IsTl. 
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like  the  former  in  every  respect  except  that  it  was  payable  to  the 
petitioner,  with  whom  the  assured  was  under  an  engagement  of 
marriage. 

The  leading  question  in  this  case  is  whether  the  petitioner  be- 
came the  owner  of  this  second  policy. 

It  is  not  claimed  that  the  mere  fact  of  making  the  policy  payable 
to  Miss  Lemon,  without  more,  vested  in  her  a  complete  title.  It 
is  conceded  that  so  long  as  Mr.  Peterson  retained  it  in  his  own 
possession  he  might  control  it  as  his  own.  On  the  other  hand  it 
is  not  doubted,  but  that  if  Mr.  Peterson  delivered  it  to  Miss  Lemon 
as  a  gift  to  her,  such  delivery  would  vest  in  hor  a  complete  title. 

The  difficulty  in  the  case  is  in  determining  whether  on  the  facta 
found  the  policy  may  properly  be  regarded  as  having  been  in  legal 
effect  delivered  to  her. 

This  is  so  much  a  mere  matter  of  fact  that  the  committee  should 
have  distinctly  found  it  the  one  way  or  the  other,  but  instead  of  a 
direct  finding  we  have  a  special  statement  of  facts  bearing  on  the 
question,  and  it  is  left  to  the  court  to  decide  the  ultimate  fact  by 
inference  from  this  special  statement.  Neither  plaintiff  nor  de- 
fendant saw  fit  to  remonstrate  against  the  acceptance  of  tho 
report  of  the  committee,  on  the  contrary  the  report  is  accepted 
without  objection  from  either  party  ;  and  wo  must  dispose  of  tho 
question  as  best  we  may  with  the  light  wo  have. 

Ist.  The  fact  that  Mr.  Peterson  caused  the  policy  to  be  made 
payable  to  Miss  Lemon  indicated  a  settled  purpose  in  his  mind  that 
she  should  have  the  benefit  of  it.  And  his  acts  immediately  after 
will  naturally  be  construed  as  intended  to  cany  out  such  purpose* 

2d.  When,  therefore,  the  policy  is,  by  Mr.  Peterson's  order,  sent 
to  Miss  Lemon's  brother,  we  naturally  regard  it  as  sent  to  him  for 
her,  as  depositary  for  her,  and  for  her  benefit,  rather  than  as  depos- 
itary for  Mr.  Peterson  himself. 

3d.  It  appears  from  the  committee's  report  that  the  intended 
change  in  the  policy  for  her  benefit  was  communicated  to  her 
before  it  was  made,  and  that  it  was  upon  her  suggestion  that  the 
policy  was  placed  in  the  hands  of  her  brother. 

4th.  After  the  policy  was  changed,  and  made  payable  to  Miss 
Lemon,  and  sent  to  her  brother,  she  was  informed  by  Mr.  Peterson 
of  what  he  had  done. 

Upon  these  considerations,  in  view  of  all  the  facts  in  the  case, 
we  think  we  must  find  that  there  was  an  executed  gift  of  the  policy 
to  Miss  Lemon,  and  that  the  delivery  to  her  brother  was  as  depos- 
itary for  her. 
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In  December,  1868,  Mr.  Peterson  changed  hie  mind  in  regard  to 
this  policy,  and  obtained  possession  of  it  from  Mr.  Lemon,  by  what 
means  does  not  distinctly  appear.  But  the  committee's  report 
gives  no  countenance  to  the  idea  that  it  was  by  fraudulent  means, 
as  charged  in  the  bill.  It  does,  however,  appear  that  the  posses- 
sion was  obtained  without  the  petitioner's  consent,  and  also  that 
she  had  no  knowledge  of  the  second  change  of  the  policy,  now  to 
be  spoken  of,  until  after  Mr.  Peterson's  death. 

In  January,  1869,  Mr.  Peterson,  having,  as  before  stated,  ob- 
tained possession  of  policy  No.  2,  caused  it  to  be  surrendered,  and 
a  new  one — No.  3 — to  be  issued  in  its  place,  payable  to  Peter  A. 
Peterson,  a  brother  of  George. 

George  went  South  for  his  health,  which  was  failing,  starting 
Nov.  30th,  1868,  and  he  was  not  able  to  do  business  after  that  time 
till  his  death,  October  19th,  1869.  His  health  was  not  such  as  to 
enable  him  to  pass  the  necessary  medical  examination  for  a  new 
policy  in  November,  1868,  or  afterwards. 

Upon  these  facts  it  is  clear  that  the  consideration  for  policy  No. 
3,  was  the  surrender  of  policy  No.  2.  Mr.  Peterson's  health  was 
such  that  No.  3  would  not  have  been  issued  if  the  defendant  had  not 
been  bound  by  No.  2,  and  inasmuch  as  policy  No.  2  belonged  to  the 
petitioner  it  was  her  property,  that,  without  her  consent,  was  used 
to  procure  No.  3.  She  is  therefore  equitably  entitled  to  the 
benefit  of  this  policy. 

Mr.  Peterson's  money  however  to  the  extent  of  the  premium 
paid  in  Jan.  1869,  is  represented  in  policy  No.  3,  and  to  that  ex- 
tent Miss  Lemon  has  no  interest,  and  from  the  $3,000  due  on  the 
policy,  the  amount  of  that  premium  and  interest  on  it  should  be 
deducted,  and  the  balance  paid  to  the  petitioner. 

A  question  was  made  before  us  that  Miss  Lemon  had  not  an 
insurable  interest  in  Mr.  Peterson's  life.  If  she  had  undertaken 
to  obtain  and  had  herself  obtained  an  insurance  on  his  life  that 
question  might  have  arisen,  but  surely  Mr.  Peterson  had  an  insur- 
able interest  in  his  own  life,  and  he  obtained  the  insurance  on  it ; 
and  we  know  of  no  law  to  prevent  him  from  making  the  policy 
payable  in  case  of  his  death  to  the  person  to  whom  he  was  affianced ; 
and  if  such  policy  is  delivered  as  a  gift  to  the  party  to  whom  pay- 
able, we  know  no  law  to  prevent  such  gift  from  being  effectual. 
In  Eants  vs,  American  Life  Insurance  Company,  27  New  York  R. 
282,  Judge  Wright  says  :  If  the  contract  is  with  the  party  whose 
life  is  insured  he  may  have  the  loss  payable  to  his  own  representa- 
tives or  to  his  assignee  or  appointee.   Besides,  the  defendant  treated 
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policy  No.  2  as  valid, — it  appears  that  policy  No.  3  was  issued  in 
coDsideratioD  of  the  surrender  of  No.  2,  as  before  stated,  and  the 
question  now  to  be  decided  is  not  on  the  validity  of  No.  2  but 
whether  Miss  Lemon  has  an  equitable  interest  in  No.  3. 

The  defendant  also  claimed  that  the  petitioner  ought  not  to  have 
judgment  in  her  favor  while  another  is  claiming  the  money  by  the 
terms  of  policy  No.  3. 

We  appreciate  the  difficulty  of  the  defendant's  situation,  exposed 
as  he  may  be  to  a  suit  by  Peter  A.  Peterson.  If  the  defendant 
had  brought  a  bill  of  interpleader  in  (Canada,  or  elsewhere,  before 
a  court  having  proper  jurisdiction,  this  case  would  probably  have 
been  continued  to  await  the  result.  But  no  bill  of  interpleader 
has  been  brought,  and  upon  the  pending  bill  if  the  petitioner 
shows  herself  entitled  to  the  insurance  money  we  must  decree  it 
to  her  notwithstanding  the  possibility  that  upon  a  suit  by  Peter 
A.  Peterson  the  facts  may  appear  otherwise  than  they  do  to  us. 

The  petitioner  has  done  all  she  could  to  make  Peter  A.  Peterson 
a  party  to  this  bill.  He  has  been  notified  of  its  pendency  and  he 
has  had  an  opportunity  to  appear  and  show  his  title  if  he  has  any. 
He  evidently  chooses  not  to  enter  an  appearance.  We  are  not 
called  on  to  say  what  effect,  if  any,  these  circumstances  would 
have  upon  any  suit  which  he  may  bring  against  the  defendant 
either  here  or  in  another  jurisdiction. 

We  advise  the  Superior  Court  to  pass  a  decree  in  favor  of  the 
petitioner,  to  the  extent  and  in  the  manner  above  specified.  We 
ought,  however,  to  say  that  it  has  not  escaped  our  attention  that 
the  bill  is  not  in  its  allegations  precisely  adapted  to  the  facts  as 
found  by  the  committee,  nor  precisely  to  the  grounds  upon  which 
relief  is  granted.  But  no  point  was  made  by  the  defendant  on 
this  account,  and,  if  any  question  had  been  made,  we  probably 
should  have  advised,  as  has  been  done  in  similar  cases,  that  the  bill 
be  amended  to  correspond  with  the  case  as  shown  by  the  report  of 
the  committee. 

In  this  opinion  the  other  judges  concurred;  except  Carpenter 
J.,  who  dissented. 
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SUPREME  COURT  OF  MISSOURI, 

JULY  TERM,  1871. 


Appeal  from  Pettis  Circuit  Court. 


EUGENE  LUNGSTRASS,  Besp't,  \ 

vs.  > 

GERMAN  INSURANCE  COMPANY,  ^jo^f.*  ) 

The  plaintiff  was*  agent  for  the  Company,  and  was  to  make  his  returns  monthly. 
The  Secretary  of  the  Company,  upon  his  application,  sent  him  a  policy  upon  his 
own  goods. which  he  received,  and  on  the  same  day  made  an  entry  in  his  account 
with  the  Company  of  the  premium,  and  accepting  the  policy.  On  the  next  day 
before  the  time  of  making  his  monthly  returns  his  goods  were  burned. 

Beldy  that  no  contract  can  arise  from  a  proposition  or  offer,'  on  one  side,  until  it  is 
accepted  on  the  other,  and  this  acceptance  must  be  evidenced  Dy  some  act  that 
binds  the  party  accepting. 

The  usual  mode  of  accepting  a  pioposition  made  by  correspondence  is  by  a  notice 
of  acceptance  ;  and  though  it  was  formerly  held  that  it  did  not  ripen  into  a  con- 
tract until  receipt  of  the  notice,  a  et  the  doctrine  now  is  that  the  contract  is 
compk'teil  when  the  acceptance  is'lorwarded,  without  reference  to  the  time  of 
its  reception. 

Notice  is  not  the  only  evidence  of  ac(  eptance.    Any  appropriate  act,  which  accepts 

the  terms  as  they  were  intended  to  be  accepted,  so  as  to  bind  acceptor,  just  as 

clearly  evidences  the  concurrence  of  the  parties. 
The  entry  made  by  the  plaintiff  in  his  account  with  the  Company  unequivocally 

showsthat  he  intended  to  abide  by  the  policy,  and  he  thereby  became  bound  by 

its  terms. 

Express  notice  of  acceptance  can  only  be  dispensed  with  when  apparently  not 
contemplated,  and  when  some  other  act  of  acceptance  is  e«iually  clear  and 
unequivocal. 

FlNKELNiniRO  &  RaSSIEUU,     \    ^         .  „       . 

Crandam,  .t  S.NNET,  \  M  Appellant. 

PiiiLLiPs  &  Vest, /or  Respondent. 

BLlSfc?,  J. 

The  plaintiff  holds  a  policy  of  insurance  issued  under  the  follow- 
ing circumstances :  He  had  been  appointed  agent  of  defendant 
for  Sedalia,  and  on  the  28th  of  October,  in  response  to  applications 
obtained  and  forwarded  by  him,  the  Secretary  sent  him  policies 
numbered  294,  295  and  290,  the  first  being  a  policy  upon  his  own 
goods.  The  premium  charged  was  two  and  a  half  per  cent.,  and, 
being  dissatisfied   with   the  rate,  the  plaintiff  sent  back  his  own 

♦  Decision  rendered  July  — ,  1871. 
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policy  for  a  reduction.  It  was  reduced  to  two  per  cent,  and 
returned,  and  the  plaintiff  claims  that  be  received  it  on  the  6th  of 
November,  and  tbat  on  tbe  same  day  be  made  an  entry  in  bis 
account  with  the  Company,  recognizing  tbe  change  of  rate,  and 
aocepting  tbe  policy  as  changed.  Early  in  the  morning  of  the  7th 
the  plaintiff's  goods  were  burned,  and  on  the  8th  be  telegraphed 
the  fact,  claiming  the  benefit  of  the  policy.  The  Company,  by  its 
Secretary,  at  once  repudiated  it,  upon  the  alleged  ground  that  the 
premium  bad  not  been  remitted,  but  now  claim  it  to  have  been 
invalid  because  no  notice  of  its  acceptance  was  sent  to  tbe  Com- 
pany. 

Counsel  for  appellant  contend  that  this  case  comes  under  the 
rules  governing  contracts  by  correspondence,  and  tbat  the  contract 
was  not  consummated. 

It  is  true  tbat  no  contract  can  arise  from  a  proposition  or  offer 
on  one  side  until  it  is  accepted  on  tbe  other;  until  then  it  remains 
merely  a  proposition.  And  it  is  also  true  that  this  acceptance 
must  be  evidenced  by  some  acts  tbat  binds  the  party  accepting. 
A  man's  mental  resolution,  that  can  be  changed,  is  not  sufficient; 
both  parties  must  be  bound,  or  neither  will  be.  The  usual  mode 
of  accepting  a  proposition  made  by  correspondence  is  by  notice  of 
acceptance,  and  though  it  was  formerly  held  that  it  did  not  ripen 
into  a  contract  until  receipt  of  the  notice,  jet  tbe  doctrine  now  is 
that  the  contract  is  complete  when  the  acceptance  is  lorwarded, 
without  reference  to  the  time  of  its  reception.  Kentuck}'  M.  Ins. 
Co.  vs.  Jenks,  5  Ind.  96;  Halleck  vs.  Com.  Ins.  Co.,  21  Dutcher 
280;  Taylor  vs.  M.  F.  Ins.  Co., 9  How.  390.  But  notice  is  not  the 
only  evidence  of  acceptance.  Any  appropriate  act  which  accepts 
tbe  terms  as  they  were  intended  to  be  accepted,  so  as  to  bind  the 
acceptor,  just  as  clearl}-  evidences  the  concurrence  of  the  parties — 
the  bringing  their  minds  together — as  a  formal  letter  of  accept- 
ance. The  terms,  the  nature  of  tbe  offer,  or  circumstances  under 
which  it  is  made,  or  relation  of  the  parties,  may  indicate  another 
mode  ;  and  if  so,  its  adoption  equally  binds  them. 

Tbe  plaintiff,  as  agent,  was  to  make  bis  returns  monthly,  and 
when  the  fire  occurred  the  time  for  making  liis  current  monthly 
return  bad  not  arrived.  The  Secretary,  on  his  appointment  as 
agent,  had  given  him  a  book,  being  "  the  tariff  of  rates  and  gen- 
eral instruction  book  for  the  exclusive  use  of  aii:ont8  "  of  a  Cincin- 
nati company,  saying  to  him  that  the  coin]>an3'  had  acl(>])te(l  their 
rules  until  some  could  be  printed  in  its  own  name.  Among  thorn 
was  tbe  following : 
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''21.  Insurance  of  your  own  property.  If  you  have  property 
of  your  own  which  you  desire  to  have  insured,  *  *  * 

please  forward  us  your  application  fully  made  out  and  signed,  and 
if  the  risk  is  such  as  we  can  take,  will  make  you  a  policy  at  this 
office  at  a  fair  rate,  and  mail  it  to  you  promptly.  ♦  *  You 
will  enter  the  risk  on  your  abstract  and  take  credit  in  your  next 
account  current  for  commission  on  the  premium,  as  if  the  policy  had 
been  issued  by  yourself." 

There  may  be  some  ambiguity  in  this  instruction,  but  both  par- 
ties seemed  to  understand  it  to  mean  that,  as  to  all  things  but  the 
acceptance  of  the  risk,  fixing  the  rate  and  issuing  the  policy,  the 
transaction  was  to  be  the  same  as  with  an  outsider  through  the 
agent,  i,  e,  as  the  agent  delivers  the  policy,  receives  the  premiums^ 
and  credits  the  company  with  them  to  be  remitted  at  his  next 
return,  so  he  credits  the  company  with  his  own  premium,  to  be 
remitted  in  like  manner.  The  following  letter,  in  reply  to  the  ap- 
plications forwarded  by  him,  including  his  own.  No.  294,  alsoshowa 
this  understanding : 

**  Enclosed  transmit  to  you 

Pol.  21)4  $51  25  $42  75 

''      295 37  25  30  85 

''      290  31  25  25  75 


For  which  you  are  charofed  with  $99  35" 

Here  no  notice  of  acceptance  and  no  remittance  was  required, 
but  plaintiff  was  charged  with  the  premiums  less  the  commissions, 
including  his  own.  Had  the  plaintiff  been  satisfied  with  the  rate 
charged  him,  would  any  other  notice  of  the  acceptance  of  the 
policy  have  been  thought  of  than  the  entry  of  the  charges  to  the 
credit  of  the  company,  which  was  at  once  made  ?  But  he  was  dis- 
satisfied with  his  own.  and  sent  it  back  lor  abatement.  It  was  re- 
turned reduced  to  two  percent.,  and,  as  the  plaintiff  testifies, 
received  on  the  Gth  of  >Jovember,  and  the  difference  charged  back 
to  the  company.  After  the  fire,  and  in  response  to  its  announce- 
ment, the  secretary  sends  the  foiloAving  telegram:  *' Policy  204 
is  not  in  force,  as  the  premium  was  not  paid  ;  see  our  letter  of 
November  4th."  No  objection  is  made  because  notice  of  acceptance 
had  not  been  sent,  but  onl}^  because  the  premium  was  not  remitted; 
and  the  letter  of  November  4th,  to  be  hereafter  considered,  makes 
the  payment  of  all  premiums  at  the  company's  office,  as  well  as 
that  of  No.  294,  a  condition  precedent  to  the  taking  effect  of  the 
policies;  and  so  far  as  notice  is  concerned,  aside  from  such  remit- 
tance, it  negatives  the   idea  that   it  was  expected  ;  and  indeed  the 


Digitized  by 


Google 


1872]  LungstrcLSS  m.  Oerman  Ins.  Co.  527 

whole  record  shows  that  notice  of  the  acceptance  of  the  policy 
was  not  contemplated  at  the  time^  and  was  only  thought  of  after 
this  controversy  arose. 

I  assume  that,  previous  to  the  letter  of  November  4th^  it  was 
the  understanding  that  remittances  were  to  be  made  monthly,  for 
so  plaintiff  and  the  secretary  testify ;  and  I  assume,  what  seems  to 
have  been  the  clear  understanding,  that  the  premiums  on  the  plain- 
tiff's policy  were  to  be  credited  and  remitted  like  the  others.  The 
inquiry  then  arises  whether  anything  was  done  by  the  plaintiff 
after  the  second  receipt  of  the  policy,  and  before  the  fire,  that 
amounted  to  an  acceptance  of  its  terms  and  bound  him  to  pay  the 
premium.  He  exhibits  his  account  with  the  company,  and  testi- 
fies that  every  entry  was  made  at  its  date.  We  find  under  date  of 
October  28th  a  credit  of  each  of  the  premiums  as  in  the  statement 
forwarded,  and  under  date  of  November  6th,  the  day  before  the 
fire,  an  entry  of  a  charge  to  the  company  of  the  difference  between 
the  original  premium  and  as  reduced  to  two  per  cent.  This  act 
unequivocally  shows  that  he  intended  to  abide  by  the  policy  as 
last  received,  and  he  became  thereby  bound  by  its  terms ;  and 
had  there  been  no  fire,  nothing  further  was  to  be  done  until  the 
time  for  remittance  at  the  end  of  the  current  month. 

I  have  alluded  to  the  letter  of  November  4th,  which  contains 
the  following  postscript :  ''We  call  to  your  attention  that  policies 
go  into  effect  only  when  premiums  are  paid  here."  There  is  a  con- 
flict of  testimony  in  regard  to  the  time  of  its  receipt,  the  plaintiff 
testifying  that  it  did  not  come  to  hand  until  the  8th,  while  the 
company's  secretary  says  that  it  was  mailed  at  its  date,  in  Avhich 
case  it  should  have  been  received  on  the  oth — an  important  vari- 
ance ;  but  we  cannot  pass  upon  these  questions  of  fact,  and  will 
only  consider  whether  the  instructions  to  the  jury  conform  to  our 
view  of  the  law. 

Most  of  those  asked  by  defendant  assume  that  the  policy  could 
not  go  into  effect  without  express  notice  of  its  acceptance,  when 
other  acts  could  as  well  signify  acceptance  and  bind  the  parties. 
They  were  therefore  properly  rejected. 

Instruction  No.  3,  given  on  behalf  of  plaintiff,  predicates  the 
validity  of  the  policy  upon  its  having  been  assented  to  before  the 
fire,  and  neither  notice  nor  any  other  appropriate  act  signifying 
assent  and  binding  the  insured  is  required.  This  instruction  was 
at  least  defective,  and  we  cannot  say  that  it  did  not  mislead  the 
jury.  Express  notice  of  acceptance  can  only  be  dispensed  with 
when  apparently  not  contemplated,  and  some  other  act  of  accept- 
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ance  is  equally  clear  and  unequivocal.     The  record  shows  conflict- 
ing evidence  in  regard  to  facts  bearing  upon  this  question,  and  for 
this  instruction  I  think  a  new  trial  should  be  granted. 
Eeversed  and  remanded.     The  judges  concur. 


SUPREME  COURT  OP  MISSOURI, 

FEBRUARY    TERM,  1872. 


Appeal  from  Clinton  Circuit  Court, 

THOMAS  W.  FAYLES,  Resp't,  \ 

vs.  V 

NATIONAL  INSURANCE  COMPANY,  Apft,*  ) 

The  by-laws  of  the  company  provided  that  the  general  agent  should  have  power  to 
appoint,  remove  and  direct  the  local  agents  and  to  exercise  a  general  supervision 
over  the  agency  dei)artment,  with  power  under  the  direction  of  the  executive 
committee  to  compromii^e  and  5*ettle  claims  arising  ft-om  loss  and  damage. 

The  agent  drew  a  bill  of  exchange  in  the  name  of  the  company,  in  favor  of  the 
insured,  in  payment  of  a  loss  he  had  suffered,  which  bill  was  assigned  and 
trausferred  to  the  plaintiff. 

On  the  trial  in  the  court  below  the  plaintiff  offered  evidence  to  show  that  the  agent 
had  drawn  similar  bills  in  like  cases,  which  were  paid  by  the  company. 

Held  J  That  if  an  officer  of  a  corporation  openly  exercise  a  power,  which  pre-sup- 
poses  a  delegated  authority  for  the  puri>ose,  and  the  corporate  acts  show  that 
the  corporation  must  have  contemplated  the  legal  existence  of  such  authoritv, 
the  acts  of  such  othcer  will  be  deemed  rightful,  and  the  delegated  authority  will 
be  prchinned. 

AVhen  the  by-laws  gave  the  general  agent,  under  the  direction  of  the  executive 
committee,  authority  to  compromise  and  settle  claims,  and  when  it  was  seen 
that  he  was  in  the  habit  of  adjusting  and  settling  claims  for  loss  and  damage, 
and  that  lie  drew  drafts  on  the  company  lor  the  same,  and  that  these  drafts 
were  honorc<l  and  paid  off,  the  community  and  those  who  dealt  with  him  had  a 
right  to  jiresume  that  authority  had  been  delegated  to  him  for  that  purpose. 

The  evidence  was  clearly  admissible  and  the  judgment  for  the  plaintiff  must  there- 
fore be  athrmed. 

Wagner,  J. 

The  only  point  saved  in  the  record,  and  presented  for  our  con- 
pidoration,  is  the  ruling  of  the  Court  on  the  admissibility  of  the 
plaintiff's  evidence. 

The  action  was  founded  on  a  bill  of  exchange,  purporting  to  be 
drawn  in  the  name  of  the  defendant,  by  its  general  agent,  in  favor 
of  one  Otterman,  in  payment  of  a  loss  which  he  had  sustained  by 
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fire  on  a  buildings  whiob  was  issued  by  tbe  defendant.  Tbe  bill 
was  assigned  and  transferred  to  tbe  plaintiff. 

The  answer  denied  the  aathority  of  tbe  agent  to  draw  tbb  bill 
and  make  it  binding  on  the  Company. 

For  the  purpose  of  showing  authority,  plaintiff  gave  evidence 
showing  that  the  agent  had  drawn  similar  bills  in  like  cases,  and 
that  said  bills  were  paid  by  the  Company. 

This  evidence  was  objected  to,  but  the  objection  was  overruled, 
and  it  was  admitted  by  the  court.  Defendant  introduced  in  evi- 
dence the  by-laws  of  the  company,  the  fifth  section  of  which  pro- 
vides, that  the  general  agent  shall  have  power  to  appoint  or  remove 
local  agents,  give  them  general  directions  and  instructions,  render 
them  such  assistance  as  may  be  necessary  to  secure  business,  and 
also  have  the  general  supervision  of  the  agency  department. 
Power  is,  moreover,  given  him,  under  the  direction  of  the  execu- 
tive committee,  to  compromise  and  settle  claims  arising  from  loss 
and  damage.  The  trial  was  before  the  court  without  a  jury  and 
judgment  was  for  the  plaintiff. 

If  the  evidence  was  admissible  the  verdict  cannot  be  disturbed. 

In  the  case  of  the  First  National  Bank  of  Kansas  City  vs. 
Hogan,  47  Mo.  472,  the  proposition  was  laid  down  that  a  draft 
signed  by  an  officer  of  an  insurance  company  alone  is  not  binding 
on  the  company  where  there  is  no  evidence  of  any  usage  or  law 
giving  him  authority  to  bind  the  company. 

There  it  was  shown  that  the  secretary  signed  the  draft  and  acted 
for  the  company,  in  the  capacity  of  secretary.  But  the  signing 
was  the  only  thing  from  which  authority  was  attempted  to  be 
deduced.  It  was  not  shown  that,  in  a  single  instance  except  that 
one,  that  he  ever  undertook,  as  secretary,  to  make  a  draft  on  the 
company's  agent.  As  no  direct  power  was  asserted,  the  signing  in 
one  single  case  would  not  amount  to  evidence  warranting  the  con- 
clusion that  such  authority  was  devolved  on  him.  If  an  officer  of 
a  corporation  openly  exercises  a  power  which  pre-su])poses  a  dole- 
gated  authority,  for  the  purpose,  and  the  corporate  acts  show  that 
the  corporation  must  have  contemplated  the  legal  existence  of  such 
authority,  the  acts  of  such  officer  will  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed.  Therefore,  when  tbe  by- 
laws gave  the  general  agent,  under  the  direction  of  the  executive 
committee,  authority  to  compromise  and  settle  claims,  and  when  it 
was  seen  that  he  was  in  the  habit  of  adjusting  an<l  settling  claims 
for  loss  and  damage,  and  that  he  drew  drafts  on  the  company  for 
the  same,  and  that  these  drafts  were  honored  and  paid  off,  the  com- 
—34 
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manity^  and  those  who  dealt  with  him;  had  a  right  to  presume  that 
authority  had  been  delegated  to  him  for  that  purpose. 

The  general  principles  governing  such  cases  was  adjudged  by 
this  Court  in  Stoddard  vs.  Aull,  7  Mo.  318,  where  an  agent  pur- 
chased certain  articles  for  his  principal,  and  gave  a  note  in  the 
principal's  name  therefor.  He  had  also  given  two  other  notes  in 
the  principal's  name,  which  had  been  discharged.  No  special 
authority  had  been  given  him  to  execute  the  notes.  Upon  these 
facts  it  was  held  that  an  authority  to  purchase  articles  on  credit 
would  imply  a  power  to  acknowledge  an  indebtedness  in  the  name 
of  the  person  for  whom  they  were  bought;  that  a  recognition  by 
the  principal  of  the  agency,  in  the  particular  instance,  or  in  similar 
instances,  was  evidence  of  the  authority  of  the  agent,  as  where  one 
signed  policies  in  the  name  of  another,  who,  when  a  loss  occurred, 
paid  the  same,  that  would  be  evidence  of  a  general  authority  to 
sign  policies.  I  think  the  evidence  was  clearly  admissible,  and  the 
judgment  must  therefore  be  aflSrmed.  Judge  Bliss  concurs,  Judge 
Adams  absent. 
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MISSOUEl. 

An  Act  To  provide  for  the  safe  keeping  of  the  deposits 
and  securities  deposited  with  the  Superintendent  of 
the  Insurance  Department  of  the  State  of  Missouri, 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Missouri^  as  follows  : 

Section  1.  It  shall  be  the  duty  of  the  "Superintendent  of  the 
Insurance  Department"  upon  receipt  of  securities  from  any  Insur- 
ance Company  to  forthwith  dcpohit  the  same  in  presence  of  the 
President,  Vice  President,  or  any  authorized  agent  of  the  company, 
in  a  stroncj  iron  box  which  shall  require  two  distinct  and  different 
keys  to  unlock  the  same,  one  key  to  be  kept  by  the  Superintendent 
and  the  other  by  the  Company  ;  and  the  box  shall  not  be  opened 
except  in  the  presence  of  the  Superintendent  and  said  President, 
Vice  President,  or  authorized  agent  of  the  company.  The  boxes 
shall  be  kept  in  the  vaults  of  the  '^  Safe  Deposit  Company  of 
Saint  Louis,"  and  the  Insurance  Companies  shall  pay  the  usual 
fees  for  the  safe  keeping  of  their  respective  boxes. 

§  2.  All  other  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

§  3.  This  act  shall  take  ofTect  and  be  in  force  from  and  after  its 
passage. 

Approved,  March  14 ih,  1S72. 


MfNXKSoTA. 

An  Ac  r  7^o  estithlish  a  reciprocal  General  Insurance  Law 
for  the  State  of  Minnesota,  and  to  revise  and  amend  the 
laws  of  said  State  relating  io  liomv  and  foreign  insur- 
ance companies. 

Be  if  enacted  hy  fhe  Lcgis/nfure  of  the  Sfnfc  of  Minytcsofa  : 

riTLE  r. 

CFNERAL    TROVTSIONS. 

Skction  1.  The  object  of  this  act  is  to  revise,  simplify  nn<I 
amend  the  hiws  of  this  State  in  relation  to  insurance,  with  due 
regard  to  the  legishition  of  other  States,  so  as  to  secure  mutual 
harmony  in  the  })romotion  of  the  public  interest;  to  define  the 
relation  of  the  State  to  companies  and  individuals  ;  to  insure  the 
stability  of  companies;  to  protect  the  interest  of  the  assured,  and 
to  encourage  the   em])lovment  of  capital.     And  its  provisions  are 
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to  be  construed  liberally  io  fVirtherance  of  the  protection  of  the 
insured^  and  bo  far  as  may  be  in  harmony  with  the  construction 
which  may  be  given  by  the  courts  of  other  States  adopting  a  like 
act. 

§  2.  The  words  "the  substantial  provisions  of  this  act  shall  be 
enacted,"  shall  be  construed  to  mean  the  provisions  of  this  act 
which  define  the  right  to  do  insurance  business^  and  provide  for 
the  stability  of  companies,  and  the  protection  of  the  insured ;  and 
differences  in  respect  to  the  organization  of  the  insurance  depart- 
ment, the  constitution  of  companies,  or  the  form  of  judicial  reme- 
dies, shall  not  be  deemed  to  impair  the  uniformity  which  this  act 
is  intended  to  secure. 

§  3.  When,  by  the  laws  of  any  other  State  or  nation,  any  taxes, 
fines,  penalties,  licenses,  fees,  deposits  of  money,  or  of  securities, 
or  other  obligations  or  prohibitions,  are  imposed  on  insurance 
companies  of  this  State  doing  business  in  such  other  State  or  nation, 
or  upon  their  agents  therein,  so  long  as  such  laws  continue  in 
force,  the  same  obligations  and  prohibitions,  of  whatever  kind,  shall 
be  imposed  upon  all  insurance  companies  of  such  other  State  or 
nation  doing  business  in  this  State,  and  upon  their  agents  here. 

§  4.  The  term  "company,"  as  used  in  any  provision  of  this 
act,  subjecting  companies  to  any  obligation  or  restriction,  includes 
individuals,  partnerships,  joint  stock  associations  and  corporations. 
§  5.  The  term  "  American  Company,"  as  used  in  this  act, 
designates  a  company  which  exists  by  the  laws  of  an}'  State  or 
territory  of  the  United  States,  or  by  any  law  of  the  I'nited  States. 
All  others  are  designated  as  foreign. 

§  6.  The  expression  "company  of  a  State,  territory  or  nation," 
as  used  in  this  act,  means  a  company  incorporated  by  or  organized 
under  the  laws  of  such  State,  territory  or  nation. 

§  7.  The  word  "  commission"  designates  tlie  otlicer,  by  what- 
ever name  called,  who  is  charged  for  the  tirnu  being  with  the 
duties  of  commissioner  of  insurance. 

§  8.  The  term  ^' oath"  in  this  act,  includes  affirmations.  The 
term  '^  directors"  in  this  act,  designates  the  trustees,  managers,  or 
officers  constituting  the  executive  board  of  a  comj)any.  Directors 
are  included  in  the  term  *' ofiicers,"  unless  a  contrary  intention 
appears. 

The  term  *' agent*'  or  ''agents"  in  this  act,  includes  an  acknowl- 
edged agent,  surveyor,  and  all  other  persons  who  shall  in  any 
manner,  directly  or  indirectly,  aid  in  transacting  the  business  of 
insurance.      Nothing  contained   in   this   act  shall  be  construed   to 
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imply  that  an   agent  has  any  power  to  bind  a  company,  not  ex- 
pressly, or  by  necessary  implication,  given  him  by  the  company. 

TITLE  n. 

THE    INSURANCE   COMMISSIONER. 

Section  1 .  It  shall  be  the  duty  of  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  appoint  one  competent 
person,  a  resident  and  citizen  of  the  State,  and  with  the  other 
qualifications  hereinafter  provided,  who  shall  be  styled  the  In- 
surance Commissioner,  who  shall  be  sworn  in  the  manner  provided 
by  law  for  other  State  oflScers.  fle  shall  hold  his  office  for  two 
years,  and  execute  the  duties  thereof  as  herein  provided,  until  his 
successor  is  appointed  and  qualified,  and  in  case  of  a  vacancy  by 
death,  removal,  resignation  or  otherwise,  the  Governor  shall  fill  the 
same  by  appointment. 

No  person  who  is  a  director,  officer,  agent,  attorney,  or  stock- 
holder of,  or  directly  or  indirectly  interested  in,  any  insurance 
company  except  as  insured,  shall  be  commissioner,  and  no  officer 
or  agent  of  any  insurance  company  doing  business  in  this  State 
shall  be  deputed  to  examine  the  affairs  of  a  company  under  this 
act.  The  said  commissioner  s^hall  keep  his  office,  at  the  capitol  of 
the  State,  and  shall  give  bonds  in  the  sum  of  85,000,  with  two 
sureties  to  be  approved  by  the  Governor,  for  the  faithful  discharge 
of  his  duties. 

§  2.  Said  r-ommisHionor  shall  bo  entitled  to  an  annual  salary  of 
$1,500  per  annum,  which  shall  include  and  cover  all  necessary 
expenses,  clerk  hire,  office  rent,  stationery,  etc.,  (except  such 
necessary  blanks  anil  forms  as  may  be  re(iuired,  which  shall  be 
provided  by  the  State),  the  said  salary  to  bo  paid  by  the  State 
Treasurer  in  tho  same  manner  as  oLhor  State  officers  are  paid,  and 
if  the  said  comniissionor  shall,  directly  or  indirectly,  receive  any 
compensation  or  pay  for  any  services  or  extra  service,  or  for 
neglect  or  omission  of  service,  other  than  is  provided  in  this  act, 
he  shall  be  deemed  guilty  of  a  felony,  and,  on  conviction  thereof, 
shall  be  subject  to  a  tine  not  exceeding  five  thousand  dollars,  or 
imprisonment  in  the  State  prison  for  a  term  not  exceeding  five 
years,  or  both,  in  the  discretion  of  the  court. 

§  8.     It  shall  be  the  duty  of  such  Insurance  Commissioner: 

1.  To  see  that  all  laws  of  this  State  respecting  insurance  com- 
panies are  faithfully  executed. 

2.  To  file  in  his  office  every  charter  or  declaration  of  organiza- 
tion of  a  company,  with   the  certificute  of  the   Attorney  General, 
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and,  on  application  of  the  corporators^  to  farniah  to  them  a  certi- 
fied copy  thereof. 

3.  He  shall,  as  soon  as  practicable^  in  each  year  following  the 
passage  of  this  act,  calculate,  or  cause  to  be  calculated,  in  his  office^ 
by  officers  or  employes  of  his  department  (or  bureau)  the  net  value, 
on  the  Slst  day  of  December  of  the  previous  year,  of  all  the  poli- 
cies in  force  on  that  day,  in  each  life  insurance  company  doing 
business  in  this  State,  organized  by  authority  of  this  State,  and 
every  other  life  insurance  company  doing  business  in  this  State, 
that  shall  fail  to  furnish  him,  as  hereinafter  provided,  a  certificate 
of  the  insurance  commissioner  of  the  State  by  whose  authority 
the  company  was  organized,  or  by  the  State  in  which  it  may  elect 
to  have  its  policies  valued,  and  its  deposits  made  in  case  the  com- 
pany is  chartered  by  the  government  of  the  United  States,  giving 
the  net  value  of  all  policies  in  force  in  the  company  on  the  31st 
day  of  December  of  the  precieding  year. 

4.  Calculations  of  the  net  value  of  each  policy  must  be  based 
upon  the  American  Experience  Table  of  Mortality,  and  six  per 
cent,  interest  per  annum.  And  the  net  value  of  a  policy  at  any 
time  shall  be  taken  to  be  the  net  single  premium  which  will  at  that 
time  effect  the  insurance,  less  the  value  at  that  time  of  the  future 
net  premiums  called  for  by  the  table  of  mortality,  and  rate  of 
interest  designated  above. 

5.  In  case  it  is  found  'that  any  life  insurance  company  doing 
business  in  this  State  has  not  on  hand  the  net  value  ol  all  its  poli- 
cies in  force,  after  all  other  debts  of  the  company  and  claims 
against  it  exclusive  of  capital  stock,  have  been  provided  for,  it 
shall  be  the  duty  of  the  insurance  commissioner  to  publish  the 
fact  that  the  then  existing  condition  of  the  affairs  of  the  company 
is  below  the  standard  of  legal  safety  entablished  by  this  State, 
and  he  shall  require  the  company  at  once  to  cease  doing  new  busi- 
ness; and  he  shall  immediately  institute  proceedings,  as  required 
in  this  act,  to  determine  what  further  shall  be  done  in  the  case. 

6.  It  is  hereby  made  the  duty  of  the  insurance  commissioner; 
after  having  determined,  as  above,  the  amount  of  the  net  value  of 
all  the  policies  in  force,  to  see  that  the  company  has  that  amount 
in  safe  legal  securities,  of  the  description  and  character  hereafter 
provided  in  this  act;  after  all  its  other  debts  and  claims  against  it, 
exclusive  of  capital  stock,  have  been  provided  for. 

7.  He  shall  accept  the  valuations  made  by  the  insurance  commis- 
sioner of  the  State  under  whose  authority  a  life  insurance  company 
was  organized,  when  such  valuations  have  been  properly  made  on 
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sound  and  recognized  principles  and  legal  basis^  as  above ;  provided 
the  company  shall  furnish  to  the  insurance  commissioner  of  this 
State  a  certificate  from  the  insurance  commissioner  of  such  State, 
setting  forth  the  value  calculated  on  the  data  designated  above,  of 
all  the  policies  in  force  in  the  company  on  the  previous  31st  day  of 
December;  and  stating  that,  after  all  other  debts  of  the  company, 
and  claims  against  it  at  that  time,  were  provided  for,  the  company 
had,  in  safe  securities,  of  the  character  specified  in  this  act,  an 
amount  equal  to  the  net  value  of  all  its  policies  in  force,  and  that 
said  company  is  entitled  to  do  business  in  its  own  State. 

8.  Every  life  insurance  company  doing  business  in  this  State 
during  the  year  for  which  the  statement  was  made^  that  fails 
promptly  to  furnish  the  certificate  aforesaid,  shall  be  required  to 
make  full  detailed  lists  of  policies  and  securities,  to  the  insurance 
commissioner  of  this  State,  and  shall  be  liable  for  all  charges  and 
expenses  consequent  upon  not  having  furnished  said  certificate. 

9.  For  every  company  doing  fire  insurance  business  in  this 
State,  he  shall  calculate  the  reinsurance  reserve  for  unexpired  fire 
risks,  by  taking  fifty  per  cent,  of  the  premiums  received  on  all 
unexpired  risks  that  have  less  than  one  year  to  run,  and  a  pro  rata 
of  all  premiums  received  in  risks  that  have  more  than  one  year  to 
run ;  provided,  that  when  the  reinsurance  reserve,  calculated  as 
above,  is  less  than  forty  per  cent,  of  all  the  premiums  received 
during  the  year,  the  reinsurance  reserve  in  this  ease  shall  be  the 
whole  of  the  premiums  received  on  all  its  unexpired  risks. 

10.  In  marine  and  inland  insurance  he  shall  charge  all  the  pre- 
miums received  on  unexpired  risks  as  a  reinsurance  reserve 

11.  Having  charged  against  a  company  the  reinsurance  reserve, 
as  above  determined,  for  fire,  inland  and  marine  insurance,  and 
adding  thereto  all  other  debts  and  claims  against  the  compan3*,  he 
shall,  in  case  he  finds  the  capital  stock  of  the  company  impaired  to 
the  extent  of  ten  per  cent.,  give  notice  to  the  company  to  make 
good  its  whole  capital  stock  within  sixty  days;  and  if  this  is  not 
done,  he  shall  rec^uire  the  company  to  cease  to  do  business  within 
this  State,  and  shall  thereupon,  in  case  the  company  is  organized 
under  the  authority  of  this  State,  immediately  institute  legal  pro- 
ceedings, as  required  in  this  act,  to  determine  what  further  shall  be 
done  in  the  case.  Any  company  receiving  the  aforesaid  notice  of 
the  commissioner  to  make  good  its  whole  capital  stock  within  sixty 
days,  shall  forthwith  call  upon  its  stockholders  for  such  amounts 
as  will  make  its  capital  equal  to  the  amount  fixed  by  the  charter 
of  said  company  ;  and  in   case  any  stockholder  of  such  company 
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shall  neglect  or  refuse  to  pay  the  amount  so  called  for^  after  notice 
personally  given,  or  by  advertisement,  in  such  time  and  manner  as 
the  said  commissioner  shall  approve,  it  shall  be  lawful  for  the 
said  company  to  require  the  return  of  the  original  certificate  of 
stock  held  by  such  stockholder,  and  in  lieu  theieof  to  issue  new 
certificates  for  such  number  of  shares  as  the  said  stockholder  may 
be  entitled  to,  in  the  proportion  that  the  ascertained  value  of  the 
funds  of  the  said  company  may  be  found  to  bear  to  the  original  cap- 
ital of  the  said  company  ;  the  value  of  such  shares,  for  which  new 
certificates  shall  be  issued,  to  be  ascertained  under  the  direction  of 
the  said  commissioner,  and  the  company  paying  for  the  fractional 
parts  of  shares ;  and  it  shall  be  lawful  for  the  directors  of  such 
company  to  create  nciV  stock  and  dispose  of  the  same,  and  to  issue 
new  certificates  therefor,  to  any  amount  sufficient  to  make  up  the 
original  capital  of  the  company. 

Whenever  the  capital  stock  of  any  joint  stock,  fire  or  marine 
insurance  company  of  this  State  becomes  impaired,  the  commis- 
sioner may,  in  his  discretion,  permit  the  naid  company  to  reduce 
its  capital  stock  and  the  par  value  of  it«  shares  in  proportion  to 
the  extent  of  impairment.  Provided  that,  in  fixing  Buch  reduced 
capital,  no  sum  exceeding  twenty-five  thousand  dollars  shall  be 
deducted  from  the  assets  and  property  on  hand,  which  shall  be 
retained  as  surplus  assets ;  and  provided,  that  no  part  of  such 
assets  and  property  shall  be  distributed  to  the  stockholders;  and 
provided,  further,  that  the  capital  stock  nhall  nut  be  reduced  to  an 
amount  less  than  that  required  by  law  for  the  organization  of  a 
new  company.  To  examine,  or  cause  to  be  examined,  every  detail 
of  the  business  of  any  company  transacting  business  of  insurance 
within  this  State,  whenever  in  his  judgment  such  examination  is 
required  by  the  .interests  of  the  policy  holders  of  such   company. 

12.  It  shall  be  the  duty  of  the  insurance  commissioner,  after  he 
has  notified  a  life  insurance  company,  orii;:uiized  under  authority 
of  this  iState,  to  cease  doing  new  business  until  the  net  value  of 
its  policies  in  force  is  equal  to  that  called  for  by  the  standard  of 
safety  established  b}'  the  State,  at  once  to  cause  a  rigid  examina- 
tion in  regard  to  all  the  affairs  of  such  com])any ;  in  case  it  shall 
appear  that  there  is  no  fraud  or  gross  incumjjetency  or  reckless- 
ness shown  to  exist  in  the  management,  he  nia}^,  upon  publishing 
the  facts  in  the  case,  permit  such  company  to  continue  in  charge  of 
its  business  for  one  year^  provided  there  is,  in  bis  opinion,  reason 
to  believe  that  the  company  may  eventually  be  able  to  re-establish 
the  legal  net  value  of  all  its  policies  in  force. 
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13.  In  case  the  insurance  commissioner  does  not  permit  the  com- 
pany to  continue  in  the  control  of  its  old  business,  it  is  hereby 
made  his  duty  to  institute  the  necessary  proceedings  for  the  pro- 
tection of  its  policy  holders,  in  accordance  with  the  laws  of  this 
State. 

14.  To  publish  the  result  of  his  examination  of  the  affairs  of 
any  company,  whenever  he  deems  it  for  the  interest  of  the  public 
so  to  do,  in  one  or  more  papers  of  this  State. 

15.  To  suspend  the  entire  business  of  any  company  in  this  State, 
and  the  business,  within  this  State,  of  any  other  company,  during 
its  non-compliance  with  any  provision  of  this  act,  or  whenever  its 
assets  appear  to  him  insufficient  to  justify  its  continuance  in  busi- 
ness, by  suspending  or  revoking  the  certificate  granted  by  him ; 
and  to  give  notice  thereof  to  the  insurance  commissioner,  or  other 
«imilar  officer  of  every  State,  and  publish  the  same  in  the  paper  in 
which,  by  law,  State  notices  are  required  to  be  published. 

16.  To  institute,  or  cause  to  be  instituted,  the  necessary  proceed- 
ings, under  the  laws  of  this  State,  to  close  the  affairs  of  any  com- 
pany of  this  State  which  shall  appear  to  him  upon  examination  to 
be  insolvent  or  fraudulently  conducted. 

17.  To  report  in  detail,  to  the  Attorney  General,  any  violation 
of  law  relative  to  insurance  companies,  their  officers  or  agents,  or 
the  business  of  insurance. 

18.  To  furnish  to  the  companies  required  by  this  act  to  report 
to  him,  the  necessary  blank  forms  for  the  statements  required. 

19  To  preserve,  in  permanent  form,  a  full  record  of  his  proceed- 
ings, and  a  concise  statement  of  the  condition  of  each  company  or 
Agency  visited  or  examined 

20.  At  the  request  of  an}-  person,  and  on  payment  of  the  fee,  to 
give  certified  copies  of  any  record  or  papers  in  his  office,  when  he 
deems  it  not  prejudicial  to  public  interests  so  to  do,  and  to  give 
such  other  certificates  as  this  act  provides  for. 

21.  To  report  annually  to  the  Legislature,  on  or  before  the  20th 
day  of  February,  the  receipts  and  expenses  of  his  department  for 
the  year;  bis  official  acts;  the  condition  of  companies  doing  busi- 
ness in  this  State;  and  such  other  information  as  will  exhibit  the 
affairs  of  his  department. 

22.  To  send  a  copy  of  his  annual  report  to  the  insurance  com- 
missioner, or  other  similar  officer,  of  every  other  State,  and  to  each 
<;ompany  doing  business  in  this  State. 

28.  On  request  to  communicate  to  the  insurance  commissioner  of 
any  other  State   in  which    the   substantial  provisions  of  this  act 
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shall  be  enacted^  any  facts  whioh  by  law  it  is  his  duty  to  ascertain 
respecting  companies  of  this  State  doing  business  within  such 
other  State. 

24.  To  adopt  and  to  renew,  from  time  to  time,  when  necessary, 
with  the  approval  of  the  Governor,  a  seal  of  office  ;  an  impression 
and  description  whereof,  with  the  Governor's  certificate  of  approval, 
shall  be  filed  in  the  office  of  the  Secretary  of  State. 

25.  It  shall  be  his  duty  to  see  that  no  company  shall  be  here- 
after permitted  to  issue  policies  of  insurance  on  lives  in  this  State, 
that  does  a  fire,  marine,  or  inland  insurance  business.  And,  in 
determining  the  capital  or  assets  of  any  fire  insurance  company, 
the  commissioner  shall  exclude  all  notes  given  for  premiums  upon 
policies  issued. 

Section  4.  The  insurance  commissioner,  for  the  purposes  of 
examinations  authorized  by  law,  has  power,  either  in  person  or  by 
one  or  more  examiners,  by  him  commissioned  in  writing: 

1.  To  require  free  access  to  all  books  and  papers  within  this 
vState,  of  any  insurance  company,  or  the  agents  thereof,  doing 
business  within  this  State. 

2.  To  summon  and  examine  any  person  being  within  this  State, 
under  oath,  which  he  or  any  examiner  may  administer,  relative  to 
the  affairs  and  condition  of  any  company. 

3.  For  probable  cause,  to  visit,  at  its  principal  office,  wherever 
it  may  be,  any  insurance  company  not  of  a  State  in  which  the 
provisions  of  law  contained  in  this  act  shall  be  in  force,  and  doing 
business  in  this  State,  for  the  purpose  of  investigating  its  affairs 
and  condition  ;  and  to  revoke  its  certificate  in  this  State,  if  it  does 
not  permit  an  examination. 

4.  To  revoke  or  modify  any  certificate  of  authority,  when  any 
conditions  prescribed  by  law  for  granting  it  no  longer  exist. 

5.  The  insvirance  commissioner  has  also  power  to  institute  suits 
and  prosecutions,  either  by  the  Attorney  General,  or  such  other 
attorney  as  the  commissioner  may  designate,  for  any  violation  of 
this  act;  and  the  commissioner  is  a  necessary  party  to  any  pro- 
ceeding instituted  for  the  purpose  of  closing  uj)  the  affairs  of  any 
company,  when  the  same  shall  not  l)e  in  the  name  of  the  State. 

§  5.  Whoever,  without  justifiable  cause,  being  within  this  State, 
refuses  to  appear  and  te»tify  before  the  commissioner,  when  so 
required,  or  obstructs  him  in  the  discharge  of  his  duty,  shall,  for 
each  offense  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year. 

§  6.    Every  instrument  executed  by  the  commissioner  of  this  State, 
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or  any  other  State  in  which  the  substantial  provisions  of  this  act 
shall  be  enacted,  pursuant  to  authority  conferred  by  this  act  and 
authenticated  by  his  seal  of  office,  shall  be  received  as  evidence  in 
this  State ;  and  copies  of  papers  in  his  office  certified  by  him  and 
so  authenticated,  shall  be  received  as  evidence  in  this  State,  with 
the  same  eflfect  as  the  originals. 

Every  such  instrument  so  executed  and  authenticated  by  the 
commissioner  of  this  State,  shall  be  recorded  in  the  same  manner, 
and  the  same  and  its  record  shall  have  the  like  effect  as  if  acknowl- 
edged or  proved  according  to  law. 

The  impression  of  the  seal  may  be  directly  on  paper  with  or 
without  tenacious  substance. 

§  7.  There  shall  be  paid  by  every  company  to  whom  this  act 
applies,  the  following  fees  toward  defraying  the  expenses  of  execu- 
ting its  provisions: 

Upon  filing  the  declaration  or  certitiod  copy  of  charter,  twenty- 
five  dollars. 

Upon  filing  the  annual  statement  or  ceriiticale  in  lieu  thereof, 
twenty  dollars. 

For  each  certificate  of  authority  and  certified  copy  thereof,  one 
dollar. 

For  every  copy  of  any  paper  filed  with  the  commissioner,  the 
sum  of  twent}^  cents  per  tolio ;  and  for  affixing  the  official  seal  to 
such  copy,  and  certifying  the  same,  one  dollar. 

For  valuing  policies  of  life  insurance  companies,  ten  dollars  per 
million  of  insurance,  or  any  fraction  thereof. 

For  official  examinations  of  companies  under  this  art.  tlie  actual 
expenses  incurred. 

For  countersigning  and  registering  policies  and  annuity  bonds, 
the  reasonable  expenses  of  custody,  registration  and  issues. 

All  fees  or  fines  received  or  collected  by  the  commissoner  under 
the  provisions  of  this  act,  shall  be  paid  over  to  the  State  Treasurer, 
accompanied  with  a  statement  in  detail  on  the  last  week  day  of 
every  month. 

§  8.  In  case  the  necessary  expenses  of  said  commissioner  ex- 
ceed the  amount  of  fees  collected  under  this  act,  and  paid  into  the 
State  treasury,  (exclusive  of  the  tax  upon  premiums),  the  excess 
of  such  expenses  shall  be  annually  assessed  by  the  commissioner, 
in  equal  shares,  upon  all  the  insurance  companies  doing  business  in 
this  State,  and  the  commissioner  has  power  to  collect  such  assess- 
ments and  pay  the  same  into  the  State  treasury. 

§  9.     No  transfer   by  the   insurance    commissioner  of  securities 
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of  any  kind,  in  any  way  held  by  him  in  his  official  capacity^  is 
valid  until  countersigned  by  the  Treasurer  of  the  State. 
It  is  the  duty  of  the  State  Treasurer  : 

1.  To  countersign  any  such  transfer  presented  to  him  by  the 
commissioner,  when  satisfied  of  the  propriety  thereof. 

2.  To  keep  a  record  of  all  such  transfers,  stating  the  name  of  the 
company  from  whose  account  the  transfer  is  made ;  the  name  of  the 
transferee,  unless  transferred  in  blank  ;  and  a  description  of  the 
security  ; 

3.  Upon  countersigninc:,  to  advise. bv  mail  the  company  concerned 
of  the  particulars  of  the  transaction  ; 

4.  In  his  annual  report  to  the  legislature^  to  state  the  amount  of 
transfers  countersigned  by  him. 

§  10.  For  the  purpose  of  verifying  the  tonectness  of  records, 
the  commissioner  is  entitled  to  free  access  to  the  treasurer's  record 
required  by  section  9,  and  the  treasurer  is  entitled  to  free  access  to 
the  books  and  other  documents  of  the  insurance  comtnissioner,  relat- 
ing to  securities  held  by  the  commissioner. 

T  IT L  E    III. 

PROV^rsiONS    APPLICABLE   TO    ALL    CLASSKS    CF    ( OMPANIES. 

Section  1.  It  is  unlawful  for  insurers  or  their  agents  to  make, 
negotiate,  or  solicit  within  this  State,  iiny  contract  of  insurance,  ex- 
cept as  authorized  in  this  act. 

§  2.  No  company  hereafter  organized  in  this  State  shall  risk 
insurance  upon  the  lives  of  individuals,  nor  ^aant,  purchase,  or  dis- 
pose of  annuities  unless  organized  solely  therefor,  and  doing  such 
business  exclusively. 

§  3.  No  declaration  of  organizati(Mj  or  charier  of  an  insur- 
ance company  formed  under  any  general  law  of  this  State,  and 
no  alteration  or  amendment  thereof,  shall  be  operative  until  it 
has  been  submitted  to  the  Attorney  General  for  examination,  and 
found  by  him  to  be  in  accordance  with  the  provisions  of  this  act,  and 
of  such  general  law,  and  not  inconsistent  with  the  constitution  and 
laws  of  the  United  States  and  of  this  State  ;  and  so  certitied  by  him, 
and  delivered  to  the  insurance  commissioner. 

§  4.  The  capital  stock  and  accumulations  of  any  insurance  company 
of  this  State,  shall  be  invested  in  the  bonds  or  treasury  notes  of  the 
United  States,  or  national  bank  stocks,  or  bonds  of  this  State,  or  of  any 
other  State  of  the  United  States,  or  of  any  city,  town  or  connty  of 
this  State,  or  of  any  other  State  of  the  United  States,  having  legal 
authority  to  issue  the  same,  bearing  interest,  at  their  market  value,  or 
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in  any  interest  or  dividend  paying  stocks  or  bonds  issued  under  the 
laws  of  this  State  at  their  known  market  value,  or  they  may  be  in- 
vested or  loaned  on  mortgages  of  unincumbered  real  estate  in  this  or 
any  other  State  of  the  United  States,  worth  at  least  double  the 
amount  loaned  thereon,  exclusive  of  buildings ;  except  when  such 
buildings  are  insured  and  the  policies  duly  assigned  as  additional 
security,  or  loaned  on  pledges  of  any  of  the  securities  named  in  this 
section ;  provided,  always,  that  the  current  market  value  of  such 
pledged  securities  shall  be  at  all  times  during  the  continuance  of 
such  loans  at  least  twenty  per*  cent,  more  than  the  sum  loaned  on 
them,  and  all  such  loans  are  subject  to  the  power  of  the  company  to 
terminate  the  same  in  case  of  depreciation  of  the  securities  below 
the  limit ;  and,  provided,  that  in  all  investments  made  upon  mortgage 
securities  the  evidence  of  the  debt  shall  accompany  the  mortgage  or 
deed  of  trust 

No  dividends  shall  be  paid  except  from  surplus  in  excess  of  the 
minimum  capital  stock  required  by  law,  reserve  fund  for  reinsur-* 
ance  of  policies,  and  other  liabilities  of  the  company. 

But  this  section  shall  not  bo  construed  to  affect  the  power  of  a 
company  to  make  dividends  not  impairing  its  capital  and  its 
reserves. 

§  5.  Before  any  insurance  company  of  this  State  shall  do  any 
business,  the  insurance  commissioner  shall  cause  an  examination 
to  be  made,  either  by  himself  or  by  a  disinterested  person 
appointed  by  him  for  that  purpose,  who  shall  certify,  under  oath^ 
that  the  capital  herein  required  of  the  company  named  in  the 
charter,  according  to  the  nature  of  the  business  proposed  to  be 
transacted  by  such  company  has  been  paid  in  in  money,  and  in- 
vested in  such  securities  as  are  required  by  section  four  of  this  title. 

§  6.  Before  any  insurance  company  shall  commence  business  in 
this  State,  the  following  conditions  must  be  complied  with  : 

1.  It  must  be  fully  organized. 

2.  If  it  be  a  company*  not  of  this  State,  a  copy  of  its  charter, 
duly  accepted,  or  its  declaration  of  organization  or  deed  of  settle- 
ment, duly  approved  in  section  three,  and  duly  certified  by  the 
insurance  commissioner  or  other  proper  officer  or  its  own  State  or 
nation,  with  his  certificate  that  the  company  is  entitled  to  assume 
risks  and  issue  policies  therein,  together  with  the  stipulation 
respecting  service  of  process  in  this  State,  required  by  section  21 
of  this  title,  and  a  statement  of  the  place  where  it  is  located,  must 
be  filed  with  the  insurance  commissioner  of  this  State. 

3.  It  must  procure  from  the  insurance  commissioner  of  this  State 
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a  certificate  that  it  has  complied  with  the  provisions  of  the  law  of 
this  State  applicable  to  it,  and  is  entitled  to  assume  risks  and  issae 
policies  in  this  State. 

§  7.  No  person  shall  act  as  agent  in  this  State  for  any  com- 
pany not  of  this  State,  in  any  matter  whatever  relating  to  risks, 
antil  the  last  section  has  been  complied  with  on  the  part  of  the 
company,  and  he  has  received  from  the  insurance  commissioner  a 
certificate  of  authority,  stating  that  the  foregoing  requirements 
have  been  <?omplied  with,  a  record  of  which  certificate  shall  be 
kept  in  the  office  of  the  commissioner.  A  renewal  certificate  must 
be  procured  and  filed  within  sixty  days  from  the  1st  day  of  January 
in  each  year. 

§  8.  Every  insurance  company  or  agent  thereof  doing  business 
in  this  State  shall,  in  all  advertisements  of  such  company  or 
agency,  publish  the  location  of  the  compan}',  giving  the  name  of 
the  city,  town  or  village  in  which  the  company  is  located,  and  the 
.  State  or  government  under  the  laws  of  which  it  is  organized,  and 
in  all  advertisements  and  circulars  in  which  the  capital  of  the  com- 
pany so  advertising  is  stated,  the  amount  at  risk  on  the  preceding 
31st  day  of  December,  shall  be  stated. 

§  9.  It  is  unlawful  for  an}^  insurance  company  of  this  State  to 
purchase,  hold,  or  convey  real  estate  anywhere ;  and  for  any  other 
insurance  company  to  purchase,  hold  or  convey  real  estate  within 
this  State,  except  for  the  purposes  and  in  the  manner  and  time 
following : 

1.  Such  as  shall  be  requisite  for  its  accommodation  in  the  trans- 
action of  its  business ;  or, 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by  way 
of  security  for  loans  previously  contracted  or  for  moneys  due ;  or, 

3.  Such  as  shall  have  been  conveyed  to  it  in  natisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings;  or, 

4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments, 
decrees,  or  mortgages  obtained  or  made  for  such  debts. 

Eeal  estate  lawfully  acquired  as  aforesaid,  and  not  necessary  for 
the  accommodation  of  the  company  in  the  transaction  of  its  busi- 
ness, shall  he  sold  and  disposed  of  within  five  years  after  its 
acquiring  title  to  the  same;  unless  the  company  procures  a  certifi- 
cate from  the  insurance  commissioner  that  the  interests  of  the 
company  will  sufi^er  materially  by  a  forced  sale  thereof,  and  extend- 
ing the  time  or  the  sale  to  a  period  fixed  in  said  certificate.  Any 
company  of  a  State  in  which  the  provisions  of  law  contained  in 
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this  act  shall  be  in  force;  mav  purchase,  hold  and  convey  real  estate 
within  this  State,  or  any  other  of  the  said  States,  for  the  purposes 
and  in  the  time  and  manner  above  provided  for. 

§  10.  Every  insurance  company  having  deposited  securities 
vrith  the  insurance  commissioner,  whether  under  this  act  or  any 
other,  must  by  its  prenident,  secretary,  or  attorney,  examine  the 
securities  and  compare  them  with  the  books  of  the  commissioner, 
once  or  more  in  each  calendar  year,  at  such  times,  in  ordinary 
business  hours,  as  the  company  may  direct,  and  if  found  correct, 
give  the  commissioner  a  written  acknowledgement  that  the  same, 
■designating  the  kinds  and  the  amounts,  are  in  his  cuRtody  at  the 
date  of  the  acknowledgment. 

§  11.  If  any  insurance  company  doing  business  in  this  State 
shall  violate  any  of  the  provision  of  this  act,  or  shall,  by  means  of 
any  advertisement,  circular,  notice  or  statement,  printed  or  written, 
published,  posted  or  circulated  through  and  by  the  agency  of  any 
officer,  agent,  or  other  person,  or  by  any  other  means,  falsely  rep- 
resent or  hold  out  to  the  public  that  the  capital  stock  of  such  com- 
pany is  greater  than  its  actual  amount,  or  that  the  accumulation  of 
such  company  is  greater  than  its  actual  cash  or  market  value,  everj- 
director,  officer  or  agent  of  such  company  guilty  of  any  wilful  par- 
ticipation therein  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  tine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing three  months,  or  l)y  both  such  tine  and  imprisonment  in  the 
discretion  of  the  court;  and  if  any  such  company,  after  any  such 
false  advertisement,  posted  or  circulated,  shall  receive  any  money, 
note  or  obligation  for  the  payment  of  money,  Irom  any  person,  as 
a  consideration  for  any  insurance  made,  or  policj'  issued  or  to  be 
issued  by  such  company,  such  money,  note  or  obligation,  shall  be 
deemed  and  taken  to  have  been  received  without  consideration, 
and  the  directors  of  such  company,  and  any  officer  or  agent  receiv- 
ing the  same,  shall  be  jointly  and  severally  liable  in  a  civil  action 
for  the  repayment  thereof,  and  shall  also,  in  like  manner,  be  liable 
to  the  person  insured  for  the  amount  of  the  premium  paid. 

Sec.  12.  Kvcay  insurance  company  doing  business  in  this  State 
must  transmit  to  the  insurance  commissioner  a  statement  of  its  con-' 
dition  and  business  for  the  year  ending  on  the  preceding  31st  of 
December,  which  statement  shall  be  rendered  within  sixty  days 
thereafter,  except  that  foreign  companies  shall  transmit  their  state- 
ment of  business  other  than  that  done  in  the  United  States,  prior  to 
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the  following  first  day  of  July.  Said  statement  must  be  published  at 
least  three  times  in  some  newspaper  of  general  circulation  printed 
and  published  at  the  capital  of  the  State. 

Sec.  13.  The  annual  statements  required  by  the  last  section  must 
be  in  form,  and  state  the  particulars  as  follows : 

First — ^The  amount  of  the  capital  stock  of  the  company  actually 
paid  in. 

Second — The  property  or  assets  held  by  the  company,  specifying : 

1.  The  value,  as  nearly  as  may  be,  of  the  real  estate  held  by  said 
company. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the 
credit  of  the  company,  specifying  in  what  banks  the  same  are 
deposited. 

3.  The  amount  of  cash  in  the  hands  of  agents,  and  in  course  of 
transmission. 

4.  The  amount  of  loans,  secured  by  mortgages  and  bonds,  consti- 
tuting the  first  lien  on  real  estate^  on  which  there  shall  be  less  than 
one  year's  interest  due  or  owing. 

6.  The  amount  of  loans  on  which  interest  shall  not  have  been  paid 
within  one  year  previous  to  such  statement. 

6.  The  amount  due  the  company  on  which  judgments  have  been 
obtained. 

7.  The  amount  of  stocks  of  this  State,  of  the  United  States,  of 
any  incorporated  city  of  this  State,  and  of  any  other  bonds  or  stocks 
owned  by  the  company,  specifying  the  amount,  number  of  shares, 
and  par  and  market  value  of  each  kind  of  stock  on  the  day  of  mak- 
ing statement. 

8.  The  amount  of  stocks  held  thereby  as  collateral  security  for 
loans,  with  the  amount  loaned  on  each  kind  of  stock,  its  par  value 
and  market  value  on  day  of  making  statement. 

9.  Amoupt  of  interest  due  and  accrued  not  paid. 
Third — The  liabilities  of  such  company,  specifying  : 

1.  The  amount  of  losses  due  and  yet  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  incurred  during  the  year,  including 
those  claimed  and  not  yet  due,  and  including  the  probable  amount 
of  those  reported  to  the  company,  upon  which  no  action  has  been 
taken ;  Provided,  that  all  such  losses  incurred  in  the  State  of 
Minnesota  shall  be  reported  separately  and  apart  from  those 
incurred  in  any  other  State  or  country. 

4.  The  amount  of  dividends  declared  and  due,  and  remaining 
unpaid. 

—35 
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5.  The  amonnt  of  dividends,  if  any,  declared  but  DOt  yet  dne. 

6.  The  amount  of  money  borrowed,  and  security,  if  any,  given 
for  the  payment  thereof. 

7.  All  other  existing  claims  against  the  company. 

8.  The  gross  amount  of  risks  taken  during  the  past  year. 

9.  The  amount  of  risks  taken  in  the  State  of  Minnesota  during 
the  past  year. 

10.  The  whole  amount  of  risks  outstanding. 

11.  The  amount  of  outstanding  risks  in  the  State  of  Minnesota. 

12.  The  whole  amount  of  unearned  premiums  on  outstanding 
risks. 

13.  The  amount  of  unearned  premiums  on  outstanding  risks  in 
the  State  of  Minnesota. 

Fourth — The  income  of  the  company  during  the  preceding  year, 
specifying : 

1.  The  whole  amount  of  cash  premiums  received. 

2.  The  amount  of  premiums  received  on  policies  issued  in  th^ 
State  of  Minnesota. 

8.  The  whole  amount  of  interest  money  received. 

4.  The  amount  of  interest  money  received  on  loans  in  the  State 
of  Minnesota. 

5.  The  whole  amount  of  income  received  from  other  sources. 
Fifth, — The  expenditures  during  the  preceding  year,  specifying : 

1.  The  whole  amount  of  losses  paid  during  the  past  year,  stating 
how  much  of  the  same  accrued  prior,  and  how  much  subsequent,  to 
the  date  of  the  preceding  statement,  and  the  amount  at  which  losses 
were  estimated  in  such  preceding  statement. 

2.  The  amount  of  losses  paid  upon  risks  taken  in  the  State  of 
Minnesota,  during  the  past  year,  stating  how  much  of  the  same  ac- 
crued prior,  and  how  much  subsequent  to  the  date  of  the  preceding 
statement,  and  the  amount  at  which  losses  were  estimated  in  such 
preceding  statement. 

3.  The  amount  of  dividends  paid  during  the  past  year. 

4.  The  whole  amount  of  salaries  paid  officers  and  agents  of  the 
company. 

5.  The  amount  of  salaries  paid  officers  and  agents  employed  in  the 
State  of  Minnesota. 

6.  The  whole  amount  of  commissions  and  fees  paid  officers  and 
agents. 

7.  The  amount  of  commissions  and  fees  paid  officers  and  agents 
employed  in  the  State  of  Minnesota. 
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8.  The  whole  amoant  of  all  and  any  other  expenses  not  herein 
enumerated. 

9.  The  amount  of  taxes  paid,  specifying  separately  and  apart  the 
amount  paid  in  this  State. 

10.  The  amount  of  fees  of  all  and  every  kind  paid  the  treasurer  of 
the  State  of  Minnesota,  specifying  date,  for  what  purpose,  and 
amount.  * 

Sixth — ^The  number  of  agents  and  other  officers  employed  in  the 
State  of  Minnesota. 

§  14.  The  insurance  commissioner  may  require,  at  any  time,, 
statements  from  any  company  doing  business  within  this  State,  or 
any  of  its  officers  or  agents,  on  such  points  as  he  deems  necessary 
and  proper,  to  elicit  a  full  exhibit  of  its  business  and  stundiug. 

§15.  The  statements  required  under  this  act  must  be  verified 
by  the  signature  and  oath  of  the  president  or  vice  president,  witb 
those  of  the  secretary  or  actuary ;  or  by  those  of  a  majority  of  the 
directors. 

§  16.  No  company  having  neglected  to  file  a  statement  re- 
quired from  it,  within  the  time  and  in  the  manner  prescribed,  shall 
do  any  new  business,  after  a  notification  by  the  commissioner,  while 
such  neglect  contiuues. 

§  17.  Any  company  wilfully  neglecting  to  make  and  transmit 
any  statement  required  shall  forfeit  one  hundred  dollars  for  each 
day's  neglect. 

§  18.  Any  company  or  person  wilfully  making  a  false  state- 
ment in  any  report  to  the  commissioner  is  liable  to  a  penalty  of 
$500,  which  sum  must  be  paid  to  the  commissioner,  in  default  of 
which  the  certificate  of  authority  shall  be  revoked. 

§  19.  The  insurance  commissioner  has  authority  to  prevent 
publication  of  any  part  of  the  statement  made  under  this  article, 
until  his  annual  report  to  the  legislature  is  made. 

§  20.  Every  receiver  or  other  judicially  appointed  trustee  of  an 
insurance  company  of  this  State,  must  make  the  statements 
required  under  this  article,  and  all  the  provisions  of  this  article 
shall  apply  to  such  receivers  or  trustees. 

§  21.  No  insurance  company  not  of  this  State,  nor  its  agents, 
shall  do  business  in  this  State,  until  it  has  filed  with  the  insurance 
commissioner  of  this  State  a  written  stipulation,  duly  authenti- 
cated by  the  company,  agreeing  that  any  legal  process  aff'ecting 
the  company,  served  on  the  insurance  commissioner,  shall  have  the 
same  effect  as  if  served  personally  on  the  company  within  this 
State. 
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Any  Buch  company  may,  at  its  option,  explicitly  designate  in  its 
stipulation  its  principal  office  or  agency  in  this  State,  and  in  such 
case  the  stipulation  may  be  that  any  legal  process  served  on  the 
insurance  commissioner,  and  also  on  the  person  in  charge  of  such 
office  at  the  time  when  service  is  made,  shall  have  the  same  effect 
as  if  served  personally  on  the  company  ;  and  if  there  be  no  person 
in  charge,  or  if  he  keep  himself  concealed,  or  avoid  service,  such 
process  may  be  served  on  him,  or  at  such  office,  by  publication,  or 
posting  or  otherwise,  in  the  manner  which  shall  then  be  proscribed 
by  the  law  of  this  State  for  substituted  service ;  and  that  if  such 
company  should  cease  to  maintain  such  an  office  in  this  State, 
so  designated,  such  process  may  thereafter  be  served  on  the  insur- 
ance commissioner  alone. 

§  22.  So  long  as  any  liability  of  the  stipulating  company  to  am- 
resident  of  this  State  continues,  such  stipulation  cannot  be  revoked 
or  modified ;  except  that  a  new  one  ma}'^  be  substituted  so  as  to 
require  or  dispense  with  service  at  the  office,  or  to  change  the  desig- 
nation of  such  office. 

§  23.  Service  of  process,  according  to  a  stipulation  under  section 
21,  shall  be  sufficient  personal  service  on  the  company. 

A  copy  of  such  stipulation  certified  by  the  commissioner,  and  his 
certificate  of  revocation  or  modification  of  such  stipulation,  that  a 
company  has  no  office  within  this  State  duly  designated  by  such  stip- 
ulation, and  that  process  has  been  duly  served  on  him,  or  either  of 
such  facts,  shall  be  sufficient  evidence  thereof. 

§  24.  When  process  against  or  affecting  an  insurance  company  is 
served  on  the  insurance  commissioner,  he  must  file  the  same,  and 
forthwith  mail  a  certified  copy  to  the  company  at  its  home  office, 
postage  prepaid. 

§  25.  The  term  "  process  '*  in  this  act  includes  any  writ,  sum- 
mons, or  order,  whereby  any  action,  suit  or  proceeding  shall  be  com- 
menced, on  which  shall  be  issued  in  or  upon  any  action,  suit  or 
proceeding. 
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Reporters  have  ofbon  been  so  kind  as  to  send  us^  with  the  decis- 
ions; head  notes  prepared  by  themselves,  and  better  ones,  probably 
than  we  could  make^  especially  as  we  do  not  always  have  the 
record  of  the  case.  Bat  there  is  an  advantage  in  uniformity,  and 
as  in  most  oases  we  do  not  have  such  head  notes  furnished,  but  are 
under  the  necessity  of  preparing  them  ourselves,  we  have  preferred 
always  to  do  so.  Besides,  as  prepared  for  the  State  Reports,  the 
head  notes  oflen  unite  the  character  of  a  digest  and  syllabus.  As 
we  always  give  a  separate  digest,  we  endeavor  to  preserve  the  dis- 
tinction between  the  two.  For  these  reasons  the  syllabuses  of 
cases  reported  in  this  journal,  unless  it  is  otherwise  stated,  are 
written  by  the  editors.  When  head  notes  are  prepared  by  the 
judge  delivering  the  opinion,  they  will  always  be  preserved  in  the 
report. 

REPORT  OF  THE  SUPERINTENDENT   OF  THE   KANSAS 
INSURANCE  DEPARTMENT. 

The  first  annual  report  of  Superintendent  Webb  was  made  in 
January  last  for  the  year  1871.  It  is  a  closely  printed,  well  writ- 
ten pamphlet  of  about  sixty  pages.  He  states  that  he  received 
his  commission  on  the  20th  of  March,  but  that  it  was  not  until 
July  last  that  statements  were  received  from  any  companies,  and 
that  it  was  therefore  impossible  to  make  his  report  on  or  before  the 
Ist  of  July,  according  to  the  provision  of  the  law.  He  states  that 
his  action  under  the  new  law  has  been  very  severely  criticised. 

On  receiving  his  commission  he  says  he  found  that  the  State 
Auditor  had  issued  certificates  of  authority  "  to  a  large  number  of 
companies  to  do  business  in  the  State  for  the  year  commencing 
March  1st,  1871,*'  Learning  that  several  insolvent  and  fraudulent 
companies  had  established  themselves  in  the  State,  under  the  im- 
perfections of  the  former  law,  he  proceeded  to  enquire  "whether 
licenses  so  issued  by  the  auditor  were  valid,  when  issued,  and  if 
valid  then  whether  they  remained  in  force  after  the  taking  eff'ect 
of  the  new  act."     It  was  claimed  by  the  foreign  companies  that 
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those  certificates  were  valid;  and  that  by  them  they  had  acquired 
vested  rights^  and  that  a  contract  existed  between  themselves  and 
the  State,  to  which  the  provision  of  the  constitution  of  the  United 
States  that  ''No  State  shall  pass  any  law  impairing  the  obligation 
of  contracts"  applied.  The  Superintendent  held  that  as  no  com- 
pany had  fully  complied  with  the  provisions  of  the  law,  which  were 
conditions  precedent  to  a  legal  issue  of  the  auditor's  certificates 
the  certificates  were  void,  and  that  even  if  they  were  valid  at  the 
time  they  were  issued,  they  were  subject  to  modifications  or  revo- 
cation by  subsequent  legislation,  and  were  so  revoked  by  the  act 
of  the  legislature,  and  he  called  upon  the  companies  to  comply 
with  the  new  law.  Of  the  52  companies  then  in  the  State  28  com- 
plied and  10  immediately  withdrew.  The  Travelers  and  The  Rail- 
way Passengers  afterwards  withdrew,  after  a  somewhat  protracted 
correspondence  with  the  department,  which  is  published  in  the 
appendix.  Three  companies  have  continued  to  do  business  in  the 
State  without  complying  with  the  requirements  of  the  law  or  the 
Superintendent's  demands.  One  of  these,  the  Hartford  Insurance 
Company,  proposed  an  "agreed  case,"  which  was  tried  before  a 
district  court  of  the  State.  The  court  declared  the  auditor's  cer- 
tificate void,  and  the  company  appealed  to  the  Supreme  Court. 

The  whole  number  of  insurance  companies  not  belonging  in  the 
State  now  authorized  to  do  business  in  Kansas,  is  15  life  and  21 
fire.     The  number  of  home  companies  is  1  li  e  and  3  fire. 

The  Superintendent  makes  several  important  suggestions  in 
regard  to  amendments  of  the  insurance  law  of  the  State.  Speak- 
ing of  the  necessity  of  governmental  supervision,  he  says  : 

''  If  all  insurance  corporations  were  honest,  and  possessed  and 
would  maintain  the  means  and  ability  to  fully  respond  to  all  their 
contracts  and  obligations,  no  supervision  would  be  required.  But 
such  is  not  the  fact.  When  it  is  remembered,  as  it  ought  to  be, 
that  within  the  last  twenty-five  years  nearly  or  quite  ^yq  hundred 
insurance  companies  have  been  organized  in  the  diff'erent  States  of 
this  Union,  issuing  during  the  few  years  of  their  fitful  lives, 
hundreds  of  thousands  of  *^  policies,"  and  taking  millions  of  dollars 
from  the  pockets  of  the  people  in  payment  for  *'  premiums"  on 
such  policies,  have  then  failed,  leaving  their  contracts  of  insurance 
worthleb^,  it  will  scarcely  be  contended  that  some  system  of  super- 
vision overall  companies  doing  business  in  the  State,  having  for 
its  main  pu.pose  the  fullest  possible  protection  to  the  public,  is  not 
necessary." 

The  Superinlendent  is  rather  sharp  upon  that  much  abused,  and 
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as  he  evidently  seems  to  think^  mnoh  abusive  company,  the 
'^INational  Life  Insurance  Company/'  of  Chicago.  Among  other 
things  he  seems  to  disagree  with  that  company  on  the  subject  of 
investments.  The  old  law  required  mortgages  on  first  class 
improved  real  estate,  and  he  holds  that  the  same  is  required  under 
the  present  law.     He  says  : 

"  The  section  of  the  new  law  respecting  investments  by  life 
-companies  omits  the  word  '^  improved  /'  and  all  acts  (and  none 
otber^  which  are  inconsistent  with  the  new  law  are  repealed  by  it. 
The  National  f\imished  this  Department  with  a  list  of  its  mortgage 
loans,  and  of  its  mortgages  taken  as  security,  and  held  (or  which 
•ought  to  be  held)  for  the  benefit  of  its  policy  holders.  The  whole 
amount  so  invested  is  $98^291.66.  Of  this  sum  $47^150  are  loaned 
to  Benjamin  Lombard,  President  of  the  National,  and  $20,000  to 
Fernando  Jones,  Vice  President  of  the  National,  and  the  whole 
amount  "  secured"  by  mortgages  on  unimproved  lots,  in  the  little 
i»wn  having  the  significant  name  of  Lombard,  (a  few  acres  of 
prairie  land  in  the  vicinity  of  Chicago.)  The  National  insists  that 
this  Department  shall  accept  these  mortgages  as  sufficient ''  secu- 
rity*'  for  the  investment  of  a  sacred  fund,  holding  that  the  old  law 
is  repealed,  as  being  '^  inconsistent'*  with  the  new.  The  new  act 
does  not  purport  to  be  an  amendment  of  the  old,  and  there  is  no 
direct  repeal;  and  the  Superintendent  does  not  regard  the  two 
^sections  as  inconsistent  or  repugnant.'* 

He  does  not  seem  to  have  a  very  high  respect  for  co-operatives. 


CASES  REPORTED. 

A  full  report  of  four  cases  is  given  this  month. 

The  decision  in  Schultz  vs.  The  Pacific  Ins,  Co.  rendered  in  the  Su- 
preme Court  of  Florida,  is  of  unusual  interest  on  account  of  the  num- 
hex  and  character  of  the  points  raised,  and  the  fullness  and  ability  with 
which  they  are  treated.  The  action  was  instituted  to  recover  the  sum 
of  $6,000,  with  interest,  on  a  valued  policy,  upon  the  freight  of  the 
North  German  barque,  "Mutter  Schultz,*'  on  a  voyage  from  Pensa- 
•oola  to  England.  The  policy  was  issued  to  the  plaintiff,  who  was 
master  and  two-thirds  owner,  and  covers  by  express  terms  the  inter- 
est of  all  concerned.  The  defenses  were,  first,  that  the  vessel  at  the 
:time  of  the  sailing  was  not  seaworthy ;  second,  that  at  the  time  of 
procuring  the  insurance  the  plaintiff  concealed  certain  material  facts 
in  relation  to  the  condition  of  the  vessel ;  third,  that  the  loss  of  the 
vessel  was  occasioned  by  the  gross  negligence  and  want  of  skill  with 
which  she  was  navigated  by  the  plaintiff ;  fourth,  that  the  vessel  was 
designedly  cast  away,  or  run  on  shore  by  the  plaintiff;  fifth,  that  the 
plaintiff  was  not  entitled  to  recover  the  full  amount  stated  in  the 
policy,  but  only  the  difference  between  that  amount  and  the  sum 
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advanced  by  the  charterer  to  the  plaintiff  before  the  vessel  sailed.  The 
jury  in  the  court  below  found  for  the  plaintiff;  and  the  judgment  of 
that  court  is  affirmed.  We  cannot  attempt  to  notice  here  the  points 
decided  in  the  opinion,  but  will  refer  to  the  syllabus  of  the  case  and 
to  the  digest,  which  is  given  in  the  present  number. 

The  decision  in  Lungstrass  vs.  The  German  Ins,  Co,^  was  ren- 
dered in  the  Supreme  Court  of  Missouri.  The  plaintiff,  who  was- 
agent  of  the  company,  received,  <m  his  application,  a  policy 
upon  his  own  goods,  and  made  an  entry,  in  his  accounts  with  the  com- 
pany, charging  himself  with  the  premium.  On  the  next  day  the 
goods  were  burned.  The  defense  was,  on  the  part  of  the  company^ 
that  no  contract  existed.  The  court  held  that  any  appropriate  act> 
which  accepts  the  terms  as  they  were  intended  to  be  accepted  so  as  to 
bind  the  acceptor,  as  clearly  evidences  the  concurrence  of  the  parties 
as  a  formal  letter  of  acceptance,  and  that  the  entry  made  by  the 
plaintiff  was  such  an  act. 

The  case  of  Fayles  vs.  The  National  Ins.  Co.,  decided  in  the 
same  court,  was  an  action  upon  a  bill  of  exchange  drawn  by  the 
agent  of  the  company.  The  court  held  that  where  the  by-laws  gave 
the  agent  authority  to  compromise  and  settle  claims,  and  he  was  in 
the  habit  of  adjusting  and  settling  claims,  and  of  drawing  drafts  on 
the  company  which  were  honored,  the  community  had  a  right  to  pre- 
sume that  authority  had  been  delegated  to  him  for  that  purpose,  and 
the  judgment  of  the  court  below,  in  favor  of  the  plaintiff,  was 
affirmed. 

Lemon  vs.  The  Fhoenix  Mut.  Life  Ins.  Co.,  was  decided  in  the  Su- 
preme Court  of  Appeals  of  Connecticut.  The  assured  took  out  a  policy 
upon  his  own  life  payable  to  the  plaintiff,  with  whom  he  was  under 
an  engagement  of  marriage.  He  afterwards  surrendered  this  policy 
to  the  company  without  her  consent,  and  took  out  another  for  the 
same  amount,  payable  to  his  brother,  paying  the  premium.  After  his 
death,  suit  was  brought  by  the  plaintiff  to  recover  the  amount  of  the 
policy.  The  court  held  that  a  sum  equal  to  the  premium  should  be 
paid  to  the  brother,  and  the  balance  to  the  plaintiff. 


INSURANCE  LEGISLATION. 

Illinois. — The  third  section  of  the  act,  which  is  published  in  this 
number,  states  that  the  recent  conflagration  in  Chicago,  having 
deprived  the  people  of  the  State  of  the  means  of  ample  insurance, 
an  emergency  exists  requiring  the  act  to  take  immediate  effect. 
The  act  provides  that  if  any  fire,  or  tire  and  marine  insurance  corn- 
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panj;  organized  under  the  laws  of  any  foreign  government,  shall 
file  with  tlie  Auditor  a  certificate  of  the  Insurance  Superintendent 
of  any  other  State  that  the  company  has  deposited  in  that  State 
$200,000  for  the  protection  of  its  policy  holders  in  the  United 
States,  the  company  shall  not  be  required  to  make  such  deposit  in 
the  State.  Such  companies,  if  making  a  deposit  in  the  State,  are 
allowed  to  deposit  the  bonds,  stocks  or  other  securities  of  the 
country  in  which  they  are  organized,  at  not  more  than  their  par 
nor  more  than  their  market  value. 

Missouri. — This  act  requires  theSuperintendent  of  the  Insurance 
Department  forthwith  to  deposit  in  a  strong  iron  box,  which  shall 
require  two  distinct  and  different  keys,  &c.,  the  securities  received 
from  any  insurance  company.  The  box  is  to  be  kept  in  the  vaults 
of  the  "  Safe  Deposit  Company  of  Saint  Louis,"  and  the  insurance 
Companies  are  to  pay  the  usual  fees  for  the  safe  keeping  of  their 
respective  boxes.  The  "  Safe  Deposit  Company  of  Saint  Louis,"^ 
is  the  party  to  be  benefitted  by  this  act. 

Minnesota. — This  act  is  intended  to  be  a  full  and  comprehensive 
law  for  the  regulation  of  insurance  business  in  the  State.  In  its 
general  character  it  is  similar  to  the  laws  of  those  States  which 
have  legislated  most  fully  upon  this  subject.  It  makes  it  unlawful 
for  any  company  or  person  to  enter  into  any  contract  of  insurance,, 
or  to  do  any  kind  of  insurance  business,  in  the  State,  except  under 
certain  regulations  and  restrictions. 

Insurance  Commissioner. — For  the  purpose  of  securing  the 
observance  and  enforcement  of  the  law,  and  of  investigating  the 
character  and  condition  of  insurance  companies,  and  informing  the 
public  in  regard  to  the  same,  an  Insurance  Department  is  created 
and  placed  in  charge  of  a  ('ommissioner.  This  Insurance  Com- 
missioner is  to  be  appointed  by  the  Governor,  with  the  advice  and 
consent  of  the  Senate,  for  a  terra  of  two  years,  with  a  salary  of 
$1,500  per  annum.  His  fees  are  to  be  :  For  filing  certificate  copy 
of  charter,  $25.00;  for  filing  annual  statement,  $20.00  ',  for  valuing 
life  policies,  $10.00  per  million  of  insurance.  These  fees  are  to  go 
into  the  State  Treasury,  and  in  case  the  expense  of  the  depart- 
ment exceeds  the  amount  thus  paid  in,  a  sum  equal  to  the  excess 
is  to  be  assessed  upon  the  insurance  companies  doing  business  in 
the  State.  The  Commissioner  has  ample  power  at  any  time  to 
make  a  thorough  examination  into  the  afi'airs  of  any  insurance 
company,  and  to  take  away  its  right  to  do  business,  and  in  case 
any  company  belonging  in  the  State  becomes  unsound  and  unsafe, 
to  institute  legal  proceedings  and  wind  up  its  aifairs.    He  is  required 


Digitized  by 


Google 


654  Miscellaneous.  [March 

annually  to  make  a  report  to  the  Legislature  of  hiu  acts  and  of  the 
condition  of  insurance  companies  doing  business  in  the  State. 

The  restrictions  upon  companies  relate  to  the  manner  of 
organizing  companies  hereafter  formed  in  the  State;  the  kinds  of 
business  to  which  companies  shall  be  confined;  the  amount  of 
risks  to  be  taken  ;  the  amount  of  capital  required  ;  the  manner  of 
investing  the  capital  and  assets;  the  securities  to  be  deposited 
with  the  Commissioner^  and  the  conditions  upon  which  companies 
from  abroad  shall  be  permitted  to  do  business  in  the  State. 

Provisions  Applicable  to  all  Insurance  Companies. — Each 
company  doing  business  in  the  State^  whether  belonging  in  the 
State  or  from  abroad,  is  required  to  have  a  certificate  of  authority 
from  the  Commissioner,  and  to  make  regular  annual  statements  of 
its  condition  and  business  according  to  explicit  directions  given  in 
the  act;  and  to  submit  to  an  examination  by  the  Commissioner, 
whenever  he  may  think  proper  to  make  one.  The  charter  of  every 
company  hereafter  organized  in  the  State,  must  be  submitted  to  the 
Attorney  General  and  an  examination  must  be  made  of  the  capital 
stock  of  the  company  by  the  Commissioner  before  it  can  do  business. 
The  capital  stock  and  accumulations  of  every  such  company  must  be 
invested  "in  the  bonds  or  treasury  notes  of  the  United  States  or 
national  bank  stocks,  or  bonds  of  this  State  or  any  other  State  of  the 
United  States,  or  of  any  city,  town  or  county  of  this  State,  or  of  any 
other  State  of  the  United  States,"  or  they  may  be  loaned  on  mort- 
gages of  unincumbered  real  estate  in  any  State  of  the  United  States. 
Any  company  from  out  the  State  must  file  a  certified  copy  of  its 
charter  and  a  stipulation  that  any  legal  process  affecting  the  com- 
pany, served  on  the  Commissioner  shall  have  the  same  effect  as  if 
served  on  the  company. 

Life  Companies. — No  company  is  to  engage  in  life  insurance  un- 
less it  is  confined  to  that  branch  exclusively.  No  life  company  is 
hereafter  to  be  organized  in  the  State  with  less  than  $100,000  cap- 
ital ;  nor  shall  it  do  business  until  it  has  deposited  $100,000  in  United 
States  or  Minnesota  bonds  with  the  commissioner.  Companies  from 
other  States  are  required  to  make  a  like  deposit,  or  to  file  a  certificate 
that  they  have  made  the  deposit  in  another  State.  Life  companies 
doing  business  exclusively  on  the  mutual  plan  are  not  required  to 
make  a  deposit.  Any  company  organized  in  the  State  may  deposit 
funds  with  the  commissioner  for  the  benefit  of  registered  policy- 
holders. The  commissioner  is  to  make  an  annual  valuation  of  the 
policies  of  all  companies  doing  business  in  the  State,  but  companies 
from  other  States  may  furnish  certificates  of  valuation  in  the  State  to 
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which  they  belong.  Any  company  organized  under  a  law  of  Con- 
grees  may  elect  one  State,  in  which  its  policies  may  be  valued,  and 
furnish  a  certificate  of  valuation  from  that  State.  The  calculations 
in  the  valuations  are  to  be  based  upon  the  American  Experience 
Table  of  Mortality  and  six  per  cent,  interest.  In  case  the  assets  of 
the  company  fall  below  the  net  value  of  all  its  policies  in  force,  ex- 
clusive of  capital  stock,  the  commissioner  is  to  proceed  against  the 
company  and  suspend  its  business. 

Fire  Companies. — ^No  joint  stock  fire  insurance  company  shall 
hereafter  be  organized  in  the  State  with  less  than  $200,000  capital ;  nor 
shall  such  company  make  any  dividend  except  fVom  the  surplus  profits 
of  its  business,  and  no  such  company  doing  business  in  the  State, 
whether  belonging  in  the  State  or  not,  shall  expose  itself  on  one  risk 
for  an  amount  exceeding  five  per  cent,  of  its  paid  up  capital.  Every 
foreign  fire  company  is  required  to  deposit  with  the  commissioner 
9200,000,  or  file  a  certificate  that  such  sum  is  deposited  in  another 
State  for  the  benefit  of  policy-holders  in  the  United  States.  A  pro- 
vision is  made  by  which  a  company  may  retire  its  stock  and  do 
business  as  a  mutual  company,  but  no  mutual  fire  insurance  com- 
pany, not  organized  in  the  State,  shall  do  business  in  the  State. 

Marine  Companies. — No  joint  stock  marine  company  is  to  be 
organized  in  the  State,  unless  it  has  a  paid  up  capital  of  at  least 
$500,000.  Foreign  companies  are  required  to  deposit  6400,000,  or  to 
file  a  certificate  that  that  amount  is  deposited  in  some  other  State. 
Marine  companies,  from  other  States,  are  not  required  to  make  a 
deposit  if  one  is  made  in  their  own  State. 

Fire  and  Marine  Companies. — No  fire  and  marine  insurance 
company  shall  do  business  in  the  State  unless  it  has  a  capital  of  at 
least  $300,000.  In  case  the  capital  stock  of  any  such  company  be- 
comes impaired  ten  per  cent,  upon  a  basis  of  calculation  specified  in 
the  act,  the  commissioner  is  to  give  the  company  sixty  days'  notice 
to  make  up  its  stock,  failing  to  do  which  he  is  to  proceed  against  the 
company.  The  capital  stock  of  such  company  organized  in  the  State 
may,  in  certain  cases,  be  reduced.  In  estimating  the  capital  or 
assets  of  any  company  all  premium  notes  are  to  be  excluded. 

This  law  is  well  drawn  and  systematically  arranged,  and  the  lan- 
guage is  clear  and  concise.  In  the  main  it  seems  to  be  wise  and  just. 
We  doubt  not  that  it  will  prove  to  be  one  of  the  most  useful  laws 
ever  adopted  in  the  State.  Its  provision  in  regard  to  the  investment 
of  the  assets  of  insurance  companies  is  weak.  The  salary  of  the 
commissioner,  which  is  "to  cover  clerk  hire,  office  rent,  stationery, 
etc.,''  will  hardly  secure  a  competent  man,  unless  such  men  are  mope 
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abundant  and  to  be  procured  at  less  price  in  Minnesota  than  in 
most  other  States,  and  his  bond  will  hardly  cover  any  large  amount 
of  dishonesty.  The  law  is  liberal  towards  companies  outside  the 
State,  providing  that  the  tax  upon  companies  belonging  to  the  State, 
and  from  abroad,  shall  be  the  same,  namely :  two  per  cent,  on  all 
premium  receipts,  which  shall  be  in  lieu  of  all  other  taxes  and  licen- 
ses, except  the  fees  and  expenses  to  be  paid  the  department.  One 
good  feature  in  this  act  is  the  severe  penalties  provided  in  case  the 
commissioner  shall  "  directly  or  indirectly  receive  any  compensation 
or  pay  for  any  services,  or  extra  services,  or  for  any  neglect  or  omis- 
sion of  service,"  or  in  case  any  agent,  officer,  or  trustee  of  any  com- 
pany shall,  by  means  of  any  advertisement  or  notice,  hold  out  to  the 
public  that  the  capital  or  assets  of  the  company  are  greater  than  they 
really  are  ;  or  in  case  any  agent  or  employee  of  any  company  shall 
embezzle,  or  convert  to  his  own  use,  any  money  received  for  the  com- 
pany. This  part  of  the  law  might  wisely  be  adopted  in  other  States. 
This  act  will  occupy  about  twenty-five  pages  of  the  Journal.  We 
give  the  larger  part  of  it  this  month.  The  remainder  will  appear  in 
the  next  number. 


BOOKS  RECEIVED. 

Cincinnati  Supreme  Court  Reporter,  Vol.  1,  Number  12  and 
13.  Edited  by  Chas.  P.  Taft  &  Bellamy  Storer,  Jr.,  of  the  Cincinnati 
Bar.     Robert  Clark  &  Co.,  Cincinnati,  1871. 

E.  L.  and  W.  S.  Gross  will  accept  our  thanks  for  a  copy  of  the 
Insurance  Laws  of  Illinois,  being  chapter  55a  of  Gross  Statutes  of 
Illinois,  bound  in  pamphlet  form. 


Foreign  Insurance. — The  following  is  the  syllabus  of  the  opin- 
ion delivered  in  case  of  The  Eureka  Insurance  Company  vs.  Parks 
et  al,  reported  in  Nos.  12  and  13,  Vol.  1  Cincinnati  Supreme  Court 
Reporter : 

The  defendants  resided  at  Aurora,  Indiana,  and  were  shipping  a 
quantity  of  hay  to  New  Orleans  in  barges.  Hays,  who  also  re- 
sided at  Aurora,  sent  up  to  the  office  of  the  plaintiff  at  Cincinnati, 
an  application  for  insurance  on  the  hay.  The  policy  was  issued, 
and  the  suit  is  for  the  premium.  Hayes  received  a  commission 
from  the  plaintiff.  The  defendants  set  up  as  a  defense  the  statute 
of  Indiana  that  a  foreign  insurance  company  should  not  enforce 
any  contract  made  by  an  agent  in  Indiana ;  and  also  the  act  of  In- 
diana, that  it  shall  not  be  lawful  for  any  agent  of  a  foreign  insur- 
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ance  compaDy  to  take  riskSi  or  transact  any  business  of  insurance 
in  said  State,  without  first  producing  a  certificate  of  authority  from 
the  auditor  of  said  State. 

Heldy  that  the  insurance  was  not  to  be  considered  as  transacted 
in  Indiana,  but  in  the  State  of  Ohio  where  the  suit  is  brought,  and 
is  not  affected  by  the  law  of  Indiana  against  agents  of  foreign 
insurance  companies.  Nor  would  it  be  affected  in  the  courts  of 
Ohio  even  though  the  law  of  Indiana  should  prevent  its  enforce- 
ment in  that  State. 


Transfer  op  Tttle. — We  take  the  following  syllabus  of  an  opinion 
in  the  case  of  Bates  vs.  Commercial,  etc.,  Insurance  Companies, 
rendered  by  Judge  Taft  in  the  Supreme  Court  of  Cincinnati,  from  the 
11  and  12  Nos.  of  Vol.  1  of  the  Cincinnati  vSuperior  Court  Reporter : 

Bates  sold  the  Louisville  Theater  to  Fuller,  retaining  a  lien  by  the 
deed  for  $26,000  of  the  purchase  money,  and  providing  that  Fuller 
should  keep  on  the  property  insurance  in  $10,000,  loss,  if  any  paya- 
ble to  Bates,  on  which  policies  Bates  brings  suit.  Before  the  fire, 
Fuller  sold  and  conveyed  the  property'  for  $75,000  to  Mark  Munday, 
retaining  by  the  deed  a  lien  for  $50,000,  with  the  condition  that 
Munday  should  keep  the  property  insured  in  $10,000,  loss,  if  any, 
payable  to  Fuller. 

Held,  That  the  interests  of  a  mortgagee  and  mortgagor  are  entirely 
distinct,  and  that  the  insurance  procured  by  Munday  under  his 
arrangement  with  Fuller,  did  not  avoid  the  policies  for  $10,000,  pro- 
cured by  Fuller  under  the  arrangement  with  Bates,  notwithstanding 
the  provisions  in  said  policies  that  '*  in  case  the  insured  or  assigns 
should  make  other  insurance  without  consent  of  the  defendants," 
the  policies  should  be  void. 

That  the  word  "  assigns*'  in  this  clause  means  assignees  of  the 
policy  and  not  assignees  of  the  property. 

That  the  sale  of  Munday  by  Fuller,  he  retaining  a  lien  for  $50,000 
of  the  purchase  mone3%  did  not  avoid  the  policy  issued  bv  one  of  the 
defendants  to  Fuller,  which  contained  the  clause  that  '*  a  transfer  or 
change  of  interest  of  the  insured,  either  by  sale  or  otherwise,  without 
consent  of  the  defendant"  should  avoid  the  policy.  The  interest 
was  not  *' transferred  or  changed  "  within  the  meaning  of  that  clause 
in  the  policy. 


The  Missouri  Legislature. — The   Missouri   legislature  has  just 
adjourned,  having  passed  two  acts  affecting  insurance  ;  one  providing 
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for  the  deposit  of  securities  by  the  saperintendent  in  the  Safe 
Deposit  Company  of  St.  Lonis,  and  the  other  allowing  mntoal  insar- 
ance  companies  to  increase  their  capital  stock.  Neither  are  acts  of 
much  importance.  A  yery  strenuous  endeavor  was  made  to  divide 
the  Insurance  Department  and  create  a  new  and  separate  office  of 
Commissioner  of  the  Life  Department.  The  real  object  of  the  bill 
was  to  make  a  place  for  some  politician,  and  no  scruples  were  shown 
in  the  means  used  to  secure  its  passage.  The  amendments  passed  by 
the  House  at  last  session  were  stolen,  and  the  bill  purporting  to  be  in 
the  same  form  in  which  it  passed  the  House,  was  printed  for  use  in 
the  Senate,  but  with  very  material  changes,  stealthily  introduced, 
increasing  the  amount  of  salaries  and  fees,  and  giving  opportunities 
for  enormous  frauds  and  abuses.  It  was  very  fortunate  for  the 
insurance  companies  and  the  public  that  it  was  defeated.  Its  passage^ 
which  would  have  been  sure  but  for  the  influence  and  eflbrts  of  those 
representing  the  insurance  interests  at  the  legislature,  would  have 
been  the  means  of  extorting  tens  of  thousands  of  dollars  from  the 
companies,  to  be  paid  at  last  by  the  policy-holders.  Any  change  in 
the  insurance  department  of  that  State  is  needless.  The  diflferent 
branches  of  insurance  can  be  much  more  efficiently  supervised  by  one 
Superintendent  than  by  two  and  with  far  less  expense,  and  every  one 
has  the  highest  confidence  in  the  integrity  and  ability  of  Superin- 
tendent King. 


Admission  of  Attorneys. — The  Supreme  Court  of  Illinois,  at  the 
last  terra,  made  a  new  rule  in  relation  to  the  admission  of  attor- 
neys coming  from  other  States,  which  is  number  eighty-six  of  the 
series.  It  is  as  follows  :  Ordered^  That  any  application  for  ad- 
mission to  the  bar,  based  upon  a  license  granted  in  another  State, 
must  be  made  in  term  time  by  motion  of  some  attorney  of  this 
court,  made  in  open  court ;  and  no  applicant  will  be  admitted  upon 
such  license  without  examination,  except  it  appear  to  the  court,  by 
affidavit  or  otherwise,  that  in  the  State  in  which  the  license  was 
issued,  a  couise  of  study  was  required  at  least  equal  to  that  pre- 
scribed in  this  State  by  Kulo  85,  or  the  applicant  has  been  engaged 
in  active  practice  for  a  period  of  two  years,  under  such  license. 


RESTORATION  OF  COURT  RECORDS. 

The  following  is  the  law  passed  by  the  Legislature  of  Illinois  for 
the  restoration  of  court  records.  It  was  approved  by  Gov.  Pal- 
mer on  the  19th  of  the  present  month,  and  took  effect  immediately. 
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An  Act  to  provide  for  the  restoration  of  court  records  which  have  been 
lost  or  destroyed. 

Be  U  enacted  by  the  people  of  the  Slate  of  Illinois^  repreeented  in  the  General 
Aesembly : 

Section  1.  That  whenever  the  record  of  any  judgment  or  decree 
or  other  proceeding  of  any  judicial  court  of  this  State^  or  any  part 
of  the  record  of  any  judicial  proceeding,  shall  have  been,  or  shall 
hereafter  be,  lost  or  destroyed,  any  party  or  person  interested 
therein  may,  on  application,  by  petition  in  writing,  under  oath,  to 
such  court,  and  on  showing  to  the  satisfaction  of  such  court  that 
the  same  has  been  lost  or  destroyed  without  fault  or  neglect  of  the 
party  or  persons  making  such  application,  obtain  an  order  from 
such  court,  authorizing  such  defect  to  bo  supplied  by  a  duly  certi- 
fied copy  of  such  original  record,  where  the  same  can  be  obtained, 
which  certified  copy  shall  thereafter  have  the  same  effect  as  such 
original  record  would  have  had,  in  all  respects. 

Sec.  2.  That  whenever  the  loss  or  destruction  of  any  such  record, 
or  part  thereof,  shall  have  happened,  or  shall  hereafter  happen,  and 
such  defect  cannot  be  supplied  as  provided  in  the  next  preceding 
section,  any  party  or  person  interested  therein  may  make  a  written 
application  to  the  court  to  which  such  record  belonged,  verified  by 
affidavit  or  affidavits,  showing  the  loss  or  destruction  thereof,  and 
that  certified  copies  thereof  cannot  be  obtained  by  the  party  or 
persons  making  such  application,  and  the  substance  of  the  record 
so  lost  or  destroyed,  and  that  such  loss  or  destruction  occurred 
without  the  fault  or  neglect  of  the  party  or  persons  making  such 
application,  and  that  the  loss  or  destruction  of  such  record,  unless 
supplied,  will  or  may  result  in  damage  to  the  party  or  persons 
making  such  application,  and  thereupon  said  court  shall  cause  said 
application  to  be  entered  of  record  in  said  court,  and  due  notice  of 
said  application  shall  be  given,  as  in  chancery  cases,  that  said 
application  will  be  heard  by  said  court,  and  if,  upon  such  hearing, 
said  court  should  be  satisfied  that  the  statements  contained  in  said 
written  application  are  true,  said  court  shall  make  an  order  reciting 
what  was  the  substance  and  effect  of  said  lost  or  destroyed  record; 
which  order  shall  be  entered  of  record  in  said  court,  and  have  the 
same  effect  which  said  original  record  would  have  had  if  the  same 
had  not  been  lost  or  destroyed,  so  far  as  concerns  the  party  or 
persons  making  such  application,  and  the  persons  who  shall  have 
been  notified  as  provided  for  in  this  section.  The  record  in  all 
cases  where  the  proceeding  was  in  rem,  and  no  personal  service  was 
had,  may  be  supplied  upon  like  notice,  as  nearly  as  may  be,  as  in 
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the  original  prooeoding.  The  court  in  which  the  application  ib 
pending  may,  in  all  cases  in  which  publication  is  required,  direct,  by 
order  or  orders  to  be  entered  of  record,  the  form  of  the  notice,  and 
designate  the  newspaper  or  newspapers  in  which  the  same  shall 
be  published. 

Sec.  3.  In  case  of  the  destruction  by  fire,  or  otherwise,  of  the 
records,  or  any  part  thereof,  of  any  county  court  having  probate 
jurisdiction,  the  judge  of  any  such  court  may  proceed,  upon  his 
own  motion,  or  upon  application  in  writing  of  any  party  in  inter- 
est, to  restore  the  records,  papers  and  proceedings  of  his  court 
relating  to  the  estate  of  deceased  persons,  including  recorded  wills, 
and  wills  probated  or  filed  for  probate  in  said  court ;  and  for  the 
purpose  of  restoring  said  record,  wills,  papers,  or  proceedings,  or 
any  part  thereof,  may  cause  citations  to  be  issued  to  any  and  all 
parties,  to  be  designated  by  him,  and  may  compel  the  attendance 
in  court  of  any  and  all  witnesses  whose  testimony  may  be  nec- 
essary to  the  establishment  of  any  such  record,  or  part  thereof, 
and  the  production  of  any  and  all  written  documentary  evidence 
which  may  be,  by  him,  deemed  necessary  in  determining  the  true 
import  and  effect  of  the  original  record,  will,  paper,  or  other  docu- 
ment belonging  to  the  files  of  said  court,  and  may  make  such  orders 
and  decrees  establishing  said  original  record,  will,  paper,  document, 
or  proceeding,  or  the  substance  thereof,  as  to  him  shall  seem  just  and 
proper;  and  such  judge  may  make  all  such  rules  and  regulations 
governing  the  said  proceedings  for  the  restoration  of  the  record, 
will,  paper,  document,  and  proceeding  pertaining  to  said  court,  as 
in  his  judgment  will  best  secure  the  rights  and  protect  the  inter- 
ests of  all  parties  concerned. 

Sec.  4.  That  in  all  causes  which  have  been  removed,  or  shall 
hereafter  be  removed  to  the  Supremo  Court  of  this  State,  a  duly 
certified  copy  of  the  record  of  such  cause  remaining  in  the  said 
Supreme  Court,  may  be  filed  in  the  court  from  which  said  cause  was 
removed,  on  motion  of  any  party,  or  person  or  persons,  claiming 
to  be  interested  therein  ;  and  the  copy  so  filed  shall  have  the  same 
effect  as  the  original  record  would  have  had  if  the  same  had  not 
been  lost  or  destroyed. 

Sec.  5.  Whereas,  by  reason  of  the  recent  destruction  by  fire  of 
the  records  of  the  courts  of  Cook  county,  a  necessity  exists  for  this 
act  to  take  effect  immediately  ;  therefore,  this  act  shall  take  effect 
and  bo  in  force  from  and  after  its  passage. 

Approved  March  19th,  1872.  — Chicago  Legal  News, 
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DIGEST  OF  DECISIONS, 

IN   INSURANCE    CASES,    RENDERED    IN    THE    UNITED    STATE* 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 

SUPREME  COURTS,  SINCE  JANUARY  1,  1871. 


From  certified  transcripts  in  our  possesion, 

APPLICATION. 

§  149.  FiR-E.— Warrant?/— Burde?i  of  Proof,— The  pol- 
icy contained  a  provision  that  it  should  be  "  subject  to  the 
conditions  and  stipulations  endorsed  on  the  back  of  the 
policy,  which  constitute  the  basis  of  this  insurance^''  One 
of  the  conditions  and  stipuhitiuns  on  the  back  of  the  policy 
was  that  "  the  basis  of  the  contract  is  tlie  ai)plicati()n  of 
the  insured,  and  if  such  application  does  not  truly  describe 
the  property,  this  policy  shall  be  null  and  void/'  The  ap- 
plication contained  the  question,  "  What  is  tlie  present 
cash  value  of  the  property  on  which  insurance  is  wanted  f* 
to  which  the  insured  replied,  '*  The  present  cash  vahie  of 
the  tobacco  on  hand  is  s:)0,()()0,  and  will  be  increased  to 
S50,000;  the  average  value  on  hand,  say  s^o.OOO.'^  RcIrJ. 
—36 
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that  insurance  contracts  are  in  general  subject  to  the  same 
rules  of  construction  as  other  contracts,  and  it  is  a  familiar 
rule  that  when  there  are  several  separate  writings,  aU 
about  the  same  matter,  between  the  same  parties,  referring 
to  each  other,  and  all  necessary  to  complete  the  whole, 
they  are  all  to  be  read  together  as  if  they  were  all  one,'^ 
and  that  the  application  was  a  part  of  the  contract.  Held^ 
also,  that  "  the  burden  of  proof  is  upon  the  plaintiff.  It 
would  be  otherwise,  if  the  application  were  not  a  part  of 
the  contract,  but  was  a  mere  representation.  Being  a  part 
of  the  contract,  it  was  necessary  for  the  plaintiff  to  set  it 
out  in  his  complaint,  and  it  being  in  the  nature  of  a  war- 
ranty or  condition  precedent,  it  was  necessary  that  the 
plaintiff  should  prove  it." 

Bobbilt  V8,  The  Liverpool  and  London  and  Olohe  Ins,  Co,* 

Kep'd  JonrM  p.  596.  X.  C.S.  C. 

AGENCY. 

§  150.  Life. — Premium— Effect  of  War  on, — The  Com- 
pany, a  corporation  created  by  the  State  of  New  York, 
appointed  one  McCoy  its  agent  in  Alabama,  and  prior  to  the 
war  issued  a  policy  through  him  to  Goodman,  a  resident 
and  citizen  of  Alabama.  Held^  that  the  agency  "  having 
been  created  before  the  war,  it  would  not  have  been  revoked 
by  the  war,  at  least  so  far  as  the  right  to  receive  payments 
of  annual  premiums  was  concerned.  Payment  of  the 
premiums  by  CrOGdman  to  the  agent  would  not  have 
violated  any  law  of  war  or  any  duty  of  Goodman." 

Ward  vs.  Smith,  7  Wallace  447,  4r)3,  Conn.  vs.  Peiin.  1  Peters  C.  C, 
R.  40G,  524,  525;  United  States  vs.  Grossmeyer,  9  Wallace  72,  75. 

Hamilton,  Ex^i\  is.  The  Mutual  Life  Jns.  C'o.f 

Uep'd  Jour'l  p.  5To.  U.  S    C.  C.  S.  Dist.  N.  Y. 

§  151.  Life. —  Obligation  to  Continue, — The  defendants, 
a  corporation  created  by  the  State  of  New  York,  issued  in 
1858  a  policy,  througli  the  hands  of  their  agent  at  Mobile, 

•  Decision  niuiered  M»y  Idt,  1871.     T<»  jippear  in  44  X.  Y. 
t  Decision  ivnderfl  l)ecc'i)i])fr  iJJd,  1871. 
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to  Goodman,  a  resident  of  Mobile  and  a  citizen  of  Alaba- 
ma. In  1861,  the  President  of  the  United  States,  by  procla- 
mation, declared  the  inhabitants  of  Alabama  to  be  in  a 
state  of  insurrection,  and  all  commercial  intercourse  be- 
tween them  and  the  inhabitants  of  other  States  unlawful. 
Goodman  paid  no  premiums  after  that  date  during  the  war. 
Held^  that  "  the  defendants  were  bound  to  keep  in  Alaba- 
ma an  agent  to  whom  Goodman  could  pay  his  annual 
premiums,  or  could  at  least  offer  or  tender  payment,  such 
agent  to  be  appointed  in  conformity  with  such  statute  law 
[of  Alabama  as  should  be  enacted  on  the  subject  of  their 
keeping  agents  in  the  State];  and  that,  if  the  absence  of 
such  agent  was  all  that  prevented  the  payment  of  such 
premiums  by  Goodman,  the  defendants  are  estopped  from 
setting  up  the  non-payment  of  such  premiums,  at  the  times 
stipulated  therefor,  as  a  defense  to  this  suit/' 

Hamiltorij  Ex'Vy  vs.  The  Mutual  Life  Ins.  Co. 

— §  i.w. 

AGENT. 

§  152.  FiRK.— Bill  of  Exchange  i///.— The  by-hiws  of 
the  Company  gave  the  general  agent  the  appointment, 
removal,  and  general  direction  of  the  local  agents,  and 
the  general  supervision  of  the  agency  department,  with 
power,  under  the  direction  of  the  executive  committee,  to 
compromise  and  settle  claims  arising  from  loss  and  dam- 
age. The  agent  drew  a  bill  of  exchange  in  the  name  of  the 
Company,  in  favor  of  the  insured,  in  payment  of  a  loss  he 
had  suffered,  which  bill  was  assigned  and  transferred  to 
the  plaintiff.  On  the  trial  in  the  court  below,  the  plaintiff 
offered  evidence  to  show  that  the  agent  had  drawn  similar 
bills  in  like  cases,  which  were  j)aid  by  the  Company. 
Held^  that  "  If  an  officer  of  a  corporation  openly  exercises 
a  power,  which  pre-supposes  delegated  authority  for  the 
purpose,  and  the  corporate  acts  show  that  the  corporation 
must  have  contemplated  the  legal  existence  of  such  au- 
thority, the  acts  of  such  officer  will  be  deemed  rightful, 
and  the  delegated  authority  will  be  presuiiunl,"  and  that 
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"  when  the  by-laws  gave  the  general  agent,  under  the  direc- 
tion of  the  executive  committee,  authority  to  compromise 
and  settle  claims,  and  when  it  was  seen  that  he  was  in  the 
habit  of  adjusting  and  settling  claims  for  loss  and  damage, 
and  that  he  drew  drafts  on  the  Company  for  the  same,  and 
that  these  drafts  were  honored  and  paid  off,  the  community 
and  those  who  dealt  with  him,  had  a  right  to  presume 
that  authority  had  been  delegated  to  him  for  that  pur- 
pose," and  that  the  evidence  was  clearly  admissible,  and 
that  the  judgment  for  the  plaintiff  must  therefore  be 
affirmed. 

Fayles  vs.  Kational  Ins,  Co.* 
RepM  Jour'l  p.  528.  Mo.  S.  C. 

INSURABLE  INTEREST. 

§  15:^.  FiRK. — Bailee, — The  plaintiff's  bailee  took  out 
a  policy  in  his  own  name  for  the  plaintiff's  benefit,  whose 
name  did  not  appear  in  the  i)olicy.  Tlie  bailee  afterwards 
assigned  the  policy  to  the  plaintiff.  Ileld^  that  the  plain- 
tiff had  an  insurable  interest. 

Bobbitt  vs.  The  Liverpool  and  London  and  Globe  Lis,  Co, 

—  §  Uf«. 

LEGISLATION. 

§  1  :a,  hwK.-IiiffM  of  Slate  to  Legislate,— The  defend- 
ants were  a  corporation  created  by  the  State  of  New  York 
and  doing  lousiness  in  the  State  of  Alabama,  which  State 
had  passed  a  law  lelating  to  life  insurance  companies  not 
incori)orated  by  the  laws  of  that  State.  lield^  that  ''that 
State  had  a  right  to  impose  such  terms  and  conditions  as 
it  chose,  in  granting  its  assent  to  the  recognition  of  the 
defendants  in  Alabama,  and  of  their  rights  under  policies 
to  be  issued  in  Alabama  to  citizens  and  residents  of  Ala- 
bama, and  to  exact,  in  its  discretion,  such  security  as  it 
thought  proi)er  for  the  performance  of  the  contracts  of  the 
defendants  under  sueh  policies.    It  also  had  a  like  right  to 

•  Decision  reniliiT*!  Fihruai  y  jrrli,  l<7'2.     To  ujti'ear   in  4U  Mo. 
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regulate  the  business  of  agencies  of  the  defendants  in  Ala- 
bama, with  regard  to  future  payments  to  become  due  on 
existing  policies  issued  in  Alabama  to  citizens  and  resi- 
dents of  Alabama." 

Paul  vs  Vii-jfiiiia,  8  Wallace,  168,  181. 

Hamilton,  Ex'r,  vs.  The  Mutual  Life  Ins,  Co. 

^  §150. 

POLICY. 

§  1 55.  Life. — Assignment  of,,  by  Oift — Premium,  The 
assured  took  out  a  policy  upon  his  life  for  his  own  benefit. 
Afterwards  he  surrendered  this  policy  and  took  out  another 
in  its  place,  made  payable  to  the  plaintiff,  with  whom  he 
was  under  an  engagement  of  marriage,  informing  her  of 
what  he  had  done,  and  at  her  suggestion  placed  it  in  the 
hands  of  her  brother.  The  assured  afterwards  gained 
possession  of  this  policy  without  the  plaintiff's  consent, 
and  without  her  knowledge  caused  it  to  be  surrendered, 
and  a  new  one,  on  which  he  paid  the  premium,  to  be  issued 
in  its  place  payable  to  his  brother.  At  the  time  the  policy 
was  issued  to  the  plaintiff  and  afterwards  until  his  death, 
his  health  was  such  that  it  prevented  him  from  passing  an 
examination  for  a  new  policy.  Held^  that  a  person  can 
obtain  an  insurance  on  his  own  life,  payable  in  case  of  his 
death  to  a  third  party,  and  that  the  delivery  of  the  policy 
to  the  party  as  a  gift  will  be  effectual. 

Rants  vs.  American  Life  Ins.  Co.,  27  N.  Y.,  282. 

Hdd^  also,  that  there  was  an  executed  gift  to  the  plaintiff 
of  the  second  policy,  and  that  she  was  equitably  entitled 
to  the  benefit  of  the  last  policy.  Held,  also,  that  the 
assured  was  interested  in  the  last  policy  to  the  extent  of 
the  premium  paid  at  the  time  it  was  taken  out,  and  that 
the  amount  of  that  premium  should  be  deducted  from  the 
amount  due  on  the  policy  and  the  balance  paid  to  the 
plaintiff. 

Lemon  vs.  Phoenix  Life  Ins.  Ho. 

KepM.lourM  p.  520.  «  mii.  S    C.  K 


•D,icii?ion  -eidered  Febnnry  — ,  1872.    To  ajipe  ir  in  33  Conn . 
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§  156.  Life. — Locality  and  Entirety  of  Contract. — The 
defendants,  a  corporation  created  by  the  State  of  New 
York,  delivered  a  policy,  through  their  agent  at  Mobile, 
bearing  his  signature  as  such  agent,  and  upon  an  applica- 
tion made  through  him,  to  the  assured,  who  resided  at  Mo- 
bile,— Heldy  that  "the  policy  in  question  was  in  fact  issued 
in  Alabama,  by  the  defendants,  to  a  citizen  and  resident  of 
Alabama,  although  it  professes  to  have  been  delivered  as 
well  as  signed  by  the  president  and  secretary  of  the  com- 
pany" ;  and  Held^  that  the  receipt,  by  the  agent,  of  the 
renewal  premium  paid  at  Mobile  March  2, 1861,  made  the 
contract,  as  respects  the  period  to  elapse  before  March  2. 
1862,  an  Alabama  contract  to  be  governed  by  the  statute 
law  of  Alabama.  Held^  also,  that  "it  is  not  to  be  con- 
ceded that,  under  the  polic}^  in  this  case,  the  acceptance  of 
a  renewal  premium  would  have  been  a  new  insurance.'' 

Hamilton,  Ex'r,  vs.  The  Mutual  Lije  Ins.  Co. 

§  157.  FiKE. — Notice  of  Acceptance. — The  plaintiff  was 
agent  for  the  company,  and  was  to  make  his  returns 
monthly.  The  secretary  of  the  company,  upon  his  appli- 
cation, sent  him  a  policy  upon  his  own  goods,  the  premi- 
ums on  which  were  to  be  credited  and  remitted  like  the 
others.  The  plaintiff,  on  the  same  day  the  policy  was  re- 
ceived, made  an  QwXi'y  in  his  account  with  the  company, 
giving  credit  for  the  premium  and  accepting  the  i)olicy. 
On  the  next  day,  and  before  the  time  of  making  his  month- 
ly returns,  his  goods  were  burned,  lldd^  that  no  contract 
can  arise  from  a  pnjposition  or  ofler  on  one  side  until  it  is 
accepted  on  the  other,  and  tliat  tliis  acceptance  must  l)e 
evidenced  by  some  act  tliat  binds  tlie  i)arty  accejitiuir. 
"Express  notice  of  accei)taii('e  can  oiih"  be  dispensed  with, 
when  aj^parently  not  c()ntenii)lated,  and  some  otlier  act  of 
acceptance  is  cMiually  clear  and  unequivocal."  '^Tlie  usual 
mode  of  accepting  a  proi)osition  made  by  correspondenc<\ 
is  by  notice  of  acce])tance;  and  tlion<i:h  it  was  formerly 
held  that  it  did  not  lipen  into  a  contract  until  receipt  of 
the  notic(\  \  et  the  doctrine  now  is  that  the  contract  is  corn- 
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plete  when  the  acceptance  is  forwarded,  without  reference 
to  the  time  of  its  reception." 

Kentucky  M.   Ins.  Co.  t*«.  Jenks,  5Ind.  96;   Hallcck  v*.  Connecti- 
cut Ins.  Co.,  21  Dutcher,  280;  Taylor  vs,  Mut.  F.  Ins.  Co.,  9  How.  390. 

Held^  also,  that  "  notice  is  not  the  only  evidence  of  accep- 
tance. Any  appropriate  act,  which  accepts  the  terms,  as 
they  were  intended  to  be  accepted,  so  as  to  bind  the  accep- 
tor, just  as  clearly  evidences  the  concurrence  of  the  parties 
— the  bringing  their  minds  together — as  a  formal  letter  of 
acceptance.  The  terms,  the  nature  of  the  offer,  or  circum- 
stances under  which  it  is  made,  or  relation  of  the  parties, 
may  indicate  another  mode ;  and  if  so,  its  adoption  equally 
binds  them."  Held^  also,  that  the  entry  made  by  the  plain- 
tiff giving  credit  for  the  premium,  "  unequivocally  shows 
that  he  intended  to  abide  by  the  policy  as  last  received, 
and  he  thereby  became  bound  by  its  terms." 

Lungstrass  vs.  German  Ins,  Co,* 

Rep'd  Jour'l  p.  524.  Mo.  S   C 

PRACTICE. 

§  158.  Fire.  —  Question  for  Jury  —  Description  of 
Property, — The  building  was  described  in  the  policy 
as  a  three  or  four  story  brick  distillery  building  and 
machinery,  situated  entirely  detached.  The  application 
contained  the  same  description,  substantially,  with  the 
addition  that  the  ''gable  end  is  frame/'  The  defense 
in  the  court  below  was,  a  breach  of  warranty  in  the 
description,  in  that  the  building  was  not  of  brick,  but 
the  third  story  and  a  portion  of  the  building  one  story 
high,  and  the  boiler  shed,  were  of  wood ;  and  also  fraud  in 
not  disclosing  the  entire  description  of  the  premises,  as 
they  really  existed.  The  proof  conduced  to  show  that  the 
agent  of  the  insured  stated,  at  the  time  of  making  the  ap- 
plication, that  he  did  not  know  that  the  description  he  gave 
was  correct,  but  that  he  would  send  plats  tliat  the  descrip- 
tion might  be  made  perfect,  and  tliat  plats  wtne  afterwards 


•  Decision  renderfd  July  — ,  1M71.    To  ap{>t'ar  in  4s  M- 
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left  with  the  agent.  Instructions  were  asked  by  the  parties 
presenting  the  issue  whether  there  was  a  misrepresentation 
of  any  material  fact,  or  a  breach  of  warranty.  The  court 
refused  all  instructions,  and  gave  an  instruction  to  the 
effect  that  the  plaintiff  could  not  recover.  Held^  that  the 
court  erred  in  withdrawing  the  case  from  the  jury  by 
the  instruction  given.  The  facts  given  in  evidence  by 
plaintiff  if  true,  made  out  2i  prima  facie  case,  and  the  jury 
ought  to  have  been  suffered  to  pass  upon  them.  And  Heldy 
that ''  if  the  matter  was  left  open  as  indicated  till  the  maps 
were  delivered  or  produced,  then  the  material  facts,  not 
disclosed  in  the  application  and  policy,  as  written  out, 
were  furnished,  and  the  agent  of  the  defendant  might  have 
returned  the  premium  and  withdrawn  the  policy." 
Woods,  Assignee,  vs.  The  Atlantic  Ins,  Co,* 

Rep'd  Jour'l,  p.  603.  Mo.  S.  C. 

PREMIUMS. 

§  159.  Life.  —  WitJidraioal  of  Agency  —  War,  —  The 
defendants,  an  insurance  company  created  by  the  State  of 
New  York,  issued  a  policy  through  McCoy,  their  agent  in 
Alabama,  to  Goodman,  a  resident  and  citizen  of  Alabama. 
Afterwards,  in  1861,  the  Company,  on  account  of  the  war, 
withdrew  all  its  agencies  from  the  State  and  the  assured 
paid  no  premiums  during  the  war.  Held,  that,  "if  the 
defendants  were  entitled  to  the  punctual  payment  of  the 
premiums,  as  a  condition  precedent  to  their  continuing 
liability  from  year  to  year,  their  prevention  of  such 
payment  by  the  withdrawal  of  McCoy's  agency  and  all 
other  agencies  in  Alabama,  excused  Goodman  from  making 
the  payments  punctually  and  debars  the  defendants  from 
setting  up  such  want  of  punctuality  as  a  defense  in  this 
suit." 

AVilliams  vs.  Bank  of  the  United  States,  2  Peters  94, 102;  Van  Buren 
vs,  Digges,  11  Howard  461,  479. 

And  that,  ''  the  defendants  must  be  regarded  as  having 
prevented  Goodman  from  paying  his  premium  as  due  in 

•  Decision  rendered  April  2*2d,  1872.    To  ajipear  in  49  Mo. 
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Alabama,  where  he  had  a  right  by  the  contract  to  pay 
them,  and,  therefore,  as  having  waived  such  punctual  pay- 
ment; that  the  policy  was  not  and  is  not  forfeited  by 
reason  of  the  non-payment  of  premiums."  Held^  also, 
that  "  the  withdrawal  of  the  agency  of  McCoy  and  of  the 
other  agencies  in  Alabama,  made  it  unnecessary  for  Good- 
man to  seek  out  McCoy  or  some  other  person,  who  had 
been  an  agent  of  the  defendants  in  Alabama,  and  tender 
the  premiums  as  due  to  him  even  though,  as  would  appear 
from  the  evidence,  McCoy  remained  in  Alabama  accessible 
during  a  part  at  least  of  the  war." 

Hamilton y  Ex-Vy  vs.  The  Mutxml  Life  Ins,  Co, 

§  150. 

§  160.  Life. —  Waiver  of  Payment  of. — The  Company,  a 
corporation  created  by  the  State  of  New  York,  issued  a 
policy  to  the  assured,  a  resident  and  citizen  of  Alabama, 
in  1858.  The  assured  was  prevented  by  the  war,  during  its 
continuance,  from  paying  any  premiums  after  the  2d  of 
March,  1861.  In  1866,  before  the  coming  around  of  any  2d 
of  March,  after  the  close  of  the  war,  he  applied  to  the 
Company,  at  New  York,  requesting  them  to  recognize  the 
policy  on  terms  to  be  arranged.  They  replied  that  they 
did  not  recognize  the  policy  as  valid,  because  it  had  been 
forfeited  by  non-payment  of  premiums,  and  refused  to 
receive  the  premiums  in  arrear.  Held^  that  "what  thus 
transpired  made  it  unnecessary  for  Goodman  to  tender 
the  premiums  due  March  2d,  1866." 

HamUtony  Ex't,  vs.  The  Mutual  Life  Ins.  Co. 

§  150. 

§  161.  lA¥^.— Effect  of  War  on  Payment  o/— The 
defendants,  a  corporation  created  by  the  State  of  New 
York,  issued,  prior  to  the  war,  a  policy  upon  the  life  of 
Goodman,  a  resident  and  citizen  of  Alabama.  The  defen- 
dants claimed  that  it  was  unlawful  for  them  during  the 
war  to  receive  any  premiums  on  the  policy.  Held^  that 
''their  inability  to  receive  the  premiums  when   due,  in 
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1862,  1863, 1864  and  1865,  amounted  to  the  same  thing  as  if 
such  premiums  had  been  actually  tendered  and  the  defen- 
dants had  refused  to  receive  them.  Such  inability  to 
receive  was  a  dispensing,  by  the  defendants,  with  the 
punctual  payment  of  the  premiums,  and  with  their  payment 
during  the  continuance  of  such  inability,  even  if  such  pay- 
ment be,  under  the  terms  of  the  policy,  regarded  as  a 
condition  precedent  to  the  existence  of  the  risk.  Such 
inability  was  a  default  on  the  part  of  the  defendants,  pre- 
venting Goodman,  a  citizen  and  resident  of  Alabama,  from 
paying  the  premiums  to  the  defendants  at  New  York,  and 
therefore  dispensing  with  the  payment  of  them  as  per- 
formance by  Goodman.'' 

Hamilton.  Ex*r,  vs.  The  Mutual  Life  Ins.  Co. 

§  150. 

REPRESENTATION. 

§  162.  FiHK.— Materiality  of— Truthfulness  o/.— The 
application  contained  the  question  ''  What  is  the  present 
cash  value  of  the  property  on  which  insurance  is  wanted  r 
to  which  the  insured  replied,  "  The  present  cash  value  of 
the  tobacco  on  luind  is  >^80,00(),  and  will  be  increased  to 
}B50,000.  The  average  value  on  hand  say  830,000."  It  was 
claimed  in  the  court  below  that  even  if  the  description  of 
the  property  was  false  it  was  immaterial  and  therefore  did 
not  interfere  with  tlie  plaintiif 's  right  to  recover.  Held. 
that  ""  the  doctrine  of  immateriality  does  not  apply  when 
the  representation  is  n  part  of  the  contract,  and  especially 
when  it  is  in  reply  to  a  direct  question.  'Where  the  rep- 
resentation is  no  part  of  the  contract,  it  vitiates  the  policy 
as  being  a  fraud  merely ;  and  therefore  if  it  be  immaterial 
or  be  substantially  complied  with,  it  will  not  affect  the 
validity  of  the  policy.'  But  if  the  description  of  the 
property  were  not  a  part  of  the  contract,  but  were  a 
mere  representation,  still  it  is  a  great  mistake  to  say 
that  it  is  immaterial.'"'  Held,  also,  that  it  was  sufficient 
to  avoid   the   policy  if  the    representations   '*were  false. 
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however  honestly  made,  because  it  was  the  representation 
of  a  fact,  calculated  to  mislead,  and  not  an  expression 
of  opinion  or  belief." 

Bobbitt  V8,  The  Liverpool  and  Londoyi  and  Globe  Ins.  Co, 

§  149. 

RESIDKNCE. 

§  163.  Life. — The  assured,  in  his  application,  was  de- 
scribed as  of  Mobile,  in  the  State  of  Alabama,  and  all  the 
premiums  were,  with  the  knowledge  of  the  Company,  paid 
to  its  agent  at  Mobile,  ffeld^  that  "in  the  absence  of  any 
notice  to  the  contrary,  the  defendants  must  be  held  to  have 
continued  to  understand  that  he  continued  to  reside  in 
Mobile." 

Hamilton.  Ex*r,  vs.  The  Mutual  Life  Ins,  Co. 

—  §   I.VJ. 

WAK. 

§  164.  Life. — Effect  of\  on  Payment  of  Preniiurtis, — 
The  defendants,  a  corporation  created  by  the  State  of 
New  York,  issued,  prior  to  the  war,  through  its  agent  in 
Alabama,  a  policy  to  Goodman,  a  resident  and  citizen  of 
Alabama.  The  defendants  claimed  that  it  was  unlawful 
for  them,  during  the  war,  to  receive  any  premiums  on  the 
policy.  Held,,  that  "  the  unhiwfulness  of  any  receipt  by 
the  defendants  at  New  York,  from  Goodman,  or  any  otlier 
person  in  Alabama,  during  tlie  war,  of  any  moneys  paid 
as  premiums,  cannot  affect  any  riglits  of  Goodman  in 
respect  of  having  the  opportunity  of  paying  sucli  premi- 
ums in  Alabama,  or  be  set  up  by  the  defendants  as  a 
ground  of  forfeiture^  of  the  policy  in  respect  of  such  rights." 
Held^  also,  that  '^  the  contract  was  oiily  suspendi^l  during 
the  war.  After  the  end  of  the  war,  tlie  right  of  Goodman 
to  pay  the  premiums,  which  he  had  been  prevented  from 
paying  by  the  action  of  the  defendants,  continued  in  all 
respects  as  if  the  2d  of  March,  18()2  had  not  passed." 

Haviiltonj  E^yr,  vs.  The  Mutual  Life  Iks.  Co. 

— 5  i.-o. 
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§  165.  Life.  —  Effect  of  upon  Contracts,,  —  Held,  that 
the  principle  on  which  rests  the  rule  that  war  dissolves 
contracts  of  insurance  made  before  the  war,  *'does  not 
extend  to  avoiding  policies  insuring  property,  which  is  ex- 
empted by  the  laws  of  war  from  liability  to  be  seized  by 
the  government  of  the  insurer's  country.  While  the  rule 
would  avoid  a  policy  insuring  the  life  of  one,  who  should 
become  an  actual  and  active  enemy  of  such  govern- 
ment, it  thus  acquiring  the  right  to  destroy  his  life,  it  would 
not  affect  the  validity  of  an  insurance  on  the  life  of  a  neu- 
tral, passive,  non-combatant  enemy,  who  should  remain 
such  in  fact." 

Hamilton,  Ex'r,  vs.  The  Mutual  Life  Jns.  Co, 

— §  i.v> 

§  166.  Life. — Policy  oil  Non- combatant  Enemy, — The 
company,  a  coi-poration  organized  under  the  laws  of  New 
York,  issued  a  policy  before  the  war  upon  the  life  of  Good- 
man, a  resident  and  citizen  of  Alabama.  Tlie  evidence  shows 
that  the  assured  did  not  favor  secession ;  that  he  did  not 
bear  arms  against  the  United  States ;  that  he  held  no  office 
during  the  war  under  any  government,  and  that  he  pur- 
sued the  occupations  of  civil  life  during  the  war.  Held. 
that  "on  these  facts  it  cannot  be  held  that  any  rule  of  law 
requires  that  the  policy  on  the  life  of  Goodman  should  be 
regarded  as  having  been  dissolved  and  abrogated  by  the 
war." 

Hamilton,  Ex^r,  vs.  The  ^futual  Life  Ins,  Co. 

§  15) 

§  167.  LiFF.,  — Effect  ofnpoii  Contracts,  — Held,  that 
*'\Vhere  a  contract  is  of  such  a  character  that  its  continued 
existence  is  not  dependent  upon  any  further  intercourse 
between  the  parties,  the  only  effect  of  the  war  is  to  sus- 
pend its  operation,  and  on  the  return  of  peace  the  rights 
of  the  parties  imder  it  may  be  enforced.'' 

Manhattan  Life  Ins.  (vO.  L'.v.  Warwick,  *iO  (irattau,  014;  Ins.  Law 
Jour'l,  Vol.  1,  llo. 

Hamilton,  Ex'r,  vs.  The  Mutual  Life  Jns,  Co. 

— ^   l.V). 
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The  defendants  were  bound  to  keep  an  a^ent  in  Alabama  to  whom  the  assured 
could  pay  his  annual  premium,  and  the  defendants  are  estopped  fh>m  setting  up 
the  non  payment  of  such  premiums  at  the  times  stipulated  therefor  as  a  defense 
to  this  suit. 

The  State  ot  Alabama  had  a  right  to  impose  luch  conditions  as  it  chose  in 
recognizing  the  defendants  in  that  State,  and  their  rights  under  policies  to 
be  issued  there,  and  to  exact  such  security  as  it  thought  proper  for  the 
performance  of  the  contracts  of  the  defendants  under  such  policies. 

The  policy  in  question  was  issued  in  Alabama  by  the  defendants  to  a  citizen  and 
resident  of  Alabama ,  although  it  professes  to  have  been  delivered,  as  well  as 
signed,  by  the  president  and  secretary  of  the  Compan;^. 

The  receipt  by  the  agent  of  the  Company  at  Mobile,  of  the  premium  paid 
March  2d,  1861,  made  the  contract,  as  respected  the  period  to  elapse  before 
March  2d,  1862,  an  Alabama  contract  to  be  governed  by  the  statute  law  of 
Alabama. 

The  agency  created  before  the  war  would  not  have  been  revoked  by  the  war,  at 
least  so  far  as  the  right  to  receive  annual  premiums  was  concerned. 

And  payment  of  the  premiums  by  the  assured  to  the  agent  would  not  have 
violated  any  law  of  war,  or  duty  of  the  assured. 

If  the  defendants  were  entitled  to  the  punctual  payment  of  the  premiums  aa  a 
condition  precedent  to  their  continuing  liability  from  year  to  year,  their 
prevention  of  such  payment  by  the  withdrawal  ol  their  agency  from  the  State 
excused  the  assured  from  making  the  payments  punctually,  and  debars  the 
defendants  from  setting  up  huch  want  of  punctuality  as  a  defense  in  this  suit. 

The  unlawfulness  of  any  receipt  of  premiums  by  the  deft^ndants  at  New  York  f^om 
the  assured  during  the  war,  cannot  affect  his*  rights  of  having  an  opportunity  to 
pay  in  Alabama,  or  be  set  up  by  the  defendants  as  a  ground  of  forfeiture  of  the 
policy. 

The  contract  was  only  suspended  durin^^  the  war.  After  the  end  of  the  war  the 
right  of  the  assured  to  pay  the  premuims,  which  he  had  been  prevented  ftom 
paying  by  the  action  of  the  defendants  continued,  in  all  respects,  as  if  the  time 
for  making  the  first  payment  had  not  passed. 

The  ref\isal  of  the  Company  before  March  2d,  1866,  to  receive  the  payment  of  the 
premiums  in  arrear,  made  it  unnecessary  for  the  ai.sured  to  tender  the  premium 
due  on  that  day. 

The  withdrawal  of  the  Company's  asrencies  from  Alabama,  rendered  it  unnecessary 
for  the  assured  to  seek  out  a  person,  who  had  been  an  agent,  and  make  a  tender 
of  the  premiums  as  due  to  him,  even  though  such  person  remained  in  the  State. 

The  Company  mut-t  bo  regarded  as  having  prevented  the  assured  ftom  paying  the 
premiumsHs  due  in  Alabama,  where  he  had  a  right  by  the  contract  to  pay  them, 
and.  therefore,  as  having  waived  such  punctual  payment. 

And  the  policy  was  not,  ami  is  not,  forfeited  by  reason  of  the  non-payment 
of  premiums. 

The  inability  of  the  Company  to  receive  the  premiums,  when  due,  amounted  to 
the  same  thing  as  if  such  premiums  had  been  actually  tendered  and  the 
Company  had  refused  to  receive  them. 

Such  inability  to  receive  was  a  dispensing,  by  the  Company,  with  the 
punctual  payment  of  the  premiums  and  with  their  payment  during  the 
continuance  of  such  inability,  e\eii  if  »uch  payment  be,  under  the  terms  of 
the  i)olicy,  regarded  a^  a  eondition  precedent  to  the  existence  of  the  risk. 

Sanfori)  k  Woodruff,  ior  Complainant, 
JiTLiEN  T.  Davies,  for  Defendant. 

Blatchford,  J. 

The  plaintitl*  is  a  citi/en  of  Alabama,  his  testator  was,  during  all 
the  period  covered  hy  the  transactions  in  this  case,  a  citizen  of 
Alabama,  residini;  and  domiciled  therein,  and  the  defendants  are  a 
corporation  ereate<l  \)y  the  State  of   New  York. 

The  defendants,  by  their  proper  officers,  made  a  written  contract 
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with  Dake  W.  Goodman^  the  plaintifif's  testator^  dated  March  24th, 
1868.  The  contract  was  what  is  commonly  known  as  a  policy  of 
life  insurance.  It  was  signed  by  the  oflScers  of  the  corporation, 
and  made  in  its  name,  and  was  not  signed  by  Goodman,  but  was 
delivered  to  and  accepted  by  him.  The  material  provisions  of  the 
policy  are  these  :  "This  policy  of  insurance  witnesseth,  that  the 
Mutual  Life  Insurance  (/ompany  of  New  York,  in  consideration  of 
the  representations  made  to  them  in  the  application  for  this  policy, 
and  of  the  sum  of  one  hundred  and  seventy-seven  dollars  and 
fifty  cents  to  them  in  hand  paid  by  Duke  W.  Goodman,  and  of  the 
annual  premium  of  one  hundred  and  seventy-seven  dollars  and 
fifty  cents,  to  be  paid  on  or  before  the  second  day  of  March  in 
every  year  during  the  continuance  of  this  policy,  do  assure  the 
life  of  the  said  Duke  W.  Goodman,  of  Mobile,  in  the  county  of 
Mobile,  State  of  Alabama,  in  the  amount  of  five  thousand  dollars, 
for  the  term  of  his  natural  life."  There  is  then  a  stipulation  on 
the  part  of  the  Company  to  pay  the  sum  insured,  to  the  assured, 
his  executors,  administrators  or  assigns,  in  sixty  days  after  due 
notice  and  proof  of  interest  (if  assigned  or  hold  as  security)  and  of 
the  death  of  the  assured.  There  is  then  a  declaration  that  the 
policy  is  accepted  by  the  assured  on  certain  express  conditions, 
that,  in  case  the  assured  shall,  without  the  consent  of  the  Company 
previously  obtained  and  endorsed  on  the  policy,  pass  beyond 
certain  specified  limits,  or  visit  certain  specified  parts  of  the  United 
States,  or  be  or  reside  in  certain  specified  places,  or  do  certain 
specified  things,  or  die  from  certain  specified  causes,  the  policy 
shall  be  null,  void  and  of  no  effect.  Then  follows  this  provision  : 
*'  It  is  also  understood  and  agreed,  b}'  the  within  assured,  to  be  the 
true  intent  and  meaning  hereof,  that  *  *  *  in  case  the  said 
Duke  W.  Goodman  shall  not  pay  the  said  annual  premium  on  or 
before  the  day  hereinbefore  mentioned  for  the  payment  thereof, 
then,  and  in  every  such  case,  the  said  Company  Bhull  not  be  liable 
for  the  payment  of  the  sum  assured,  or  any  part  thereof,  and  this 
policy  shall  cease  and  determine ;  and  it  is  further  agreed  by  the 
within  assured,  that,  in  every  case  where  this  policy  shall  ceabe,  or 
become  or  be  null  or  void,  all  previous  payments  made  thereon 
shall  be  forfeited  to  the  said  Company."  At  the  foot  of  the  policy, 
on  its  face,  were  these  words,  in  print :  '*  Agents  of  the  Company 
are  authorized  to  receive  premiums  when  due,  but  not  to  make, 
alter  or  discharge  contracts,  or  waive  forfoituros.'*  On  the  back 
of  the  policy  were  these  words,  in  print  :  *'  Kecoipts  heretofore 
by  the  Company  of  premiums  after  the  da}*  on  wliicb  they  foil  due 
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were  by  the  assured  and  the  Company  considered  acts  of  grace  or 
courtesy,  and  as  forming  no  precedent  in  regard  to  future  payments 
of  premiums  on  the  policy ;  and  all  future  receipts  by  the  Company 
of  premiums  after  due  are  viewed  and  understood  by  the  parties 
in  interest  as  acts  of  courtesy  of  the  Company,  and  in  no  case  to 
be  considered  a  precedent,  or  a  waiver  of  the  forfeiture  of  the 
policy,  according  to  the  condition  expressed  therein,  if  any  future 
payment  of  premiums  be  omitted  on  the  day  it  falls  due." 

The  defendants  had,  on  the  2d  of  March,  1849,  issued  to  the  wife 
of  the  said  Duke  W.  Goodman  a  policy  for  $5,000  on  the  life  of 
her  husband,  subject  to  the  annual  premium  of  $177.50,  on  an 
application  made  February  28th,  1849,  when  Mr.  Goodman  was 
thirty-seven  years  of  age.  The  defendants  are  organized  on  the 
mutual  plan,  and  made,  under  their  charter,  a  dividend  on  the  Ist 
of  February,  1853,  whereby  there  was  added  to  the  policy  in  favor 
of  Mrs.  Goodman  the  sum  of  $415.37,  at  that  date,  as  a  principal 
sum  in  which  Mr.  Goodman's  life  was  insured^  subject  to  all  the 
terms  of  the  policy,  in  addition  to,  and  in  like  manner  as,  the 
$5,000,  but  without  any  addition  of  premium  to  be  paid.  On  the 
Ist  of  February,  1858,  a  like  dividend  was  made,  whereby  the  further 
sum  of  $567.68  was  added  to  the  same  policy,  as  a  like  principal 
sum.  These  dividends  were  suras  of  money  representing  excesses 
of  premium  paid  by  Mrs.  Goodman  beyond  what  was  found  to  bo 
necessary  to  be  retained  by  the  Company  in  respect  of  its  risk  on 
the  policy,  and  were  applied  by  the  Company,  on  behalf  of  Mrs. 
Goodman,  to  the  purchase  for  her  of  paid  up  insurances  with  the 
Company,  on  the  same  life,  in  the  principal  sums  so  added  to  the 
policy.  But,  although  no  increased  premium  beyond  the  $177.50 
was  pa^'uble,  in  rei^pect  of  these  additions,  or  in  respect  of  the 
policy  by  reason  of  thcfcio  additions^  such  premium  of  $177.50  was 
annually  payable  in  respect  of  the  whole  polic}',  embracing  the  $5,000 
and  the  additions,  the  additions  bein<^  placed  upon  the  same  footing 
with  the  S5,000,  in  respect  to  all  the  stipulations  of  the  policy,  in 
like  manner  as  if  they  had  been  part  of  a  sum  in  which  the  life 
insured  was  insured  at  tiio  inception  of  the  policy,  at  the  annual 
premium  of  $177.50.  Those  added  sums  were  at  the  risk  of  the 
policy,  with  the  85,000,  and  recoverable  from  and  payable  by  the 
Company,  at  the  death  of  Mr.  Goodman,  onlj"  if  the  $5,000  was 
recovorablo  and  payable.  Under  this  state  of  facts  the  policy  in 
favor  of  Mrs.  (ioodman  was  surrendered  to  the  defendants,  and 
they  accepted  the  surrender,  and  in  place  of  it,  issued  the  policy 
of  the  24th   of  March,   isf))^.     ft  bore   the  same  number  as  the 
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policy  of  March  2d;  1849^  and  appears  to  have  been  regarded  as  a 
continiiation  of  it^  with  only  the  change  as  to  the  recipient  of  the 
sum  insured,  at  the  death  of  Dake  W.  Goodman^  for  the  defendants 
transferred  to  it,  and  endorsed  upon  it,  as  sums  insured  by  it,  the 
said  several  sums  of  ^15.37  and  $567.68,  which  had  been  so  added 
to  the  policy  of  1849. 

On  the  2d  of  March  in  each  of  the  years  1859, 1860  and  1861,  Mr. 
Goodman  paid  to  Thomas  W.  McCoy,  the  agent  of  the  defendants 
at  Mobile,  the  sum  of  $177. 50,  as  the  annual  premium  mentioned  in 
the  policy.  For  the  payments  of  1859  and  1860  he  was  furnished, 
on  each  occasion,  with  a  receipt,  signed  on  behalf  of  the  Company 
by  its  secretary,  dated  at  the  office  of  the  Company  in  New  York, 
and  countersigned  by  McCoy,  as  agent.  The  receipt  of  1859 
specifies  the  sum  paid  as  renewing  the  policy'  "from  tbu  2(J  day  of 
March,  1859,  to  the  2d  day  of  March,  1860/'  The  receipt  of  1860 
specifies  the  sum  paid  as  renewing  the  policy  ''  from  the  2d  day  of 
March,  1860,  to  the  2d  day  of  March,  1«61."  On  the  margin  of 
each  one  of  the  receipts  of  1859  and  1860  were  these  words,  in 
print:  "X.  B.  The  agreement  is  mutual,  (see  application  and 
policy)  that,  unless  the  premium  is  paid  on  or  before  the  day  it 
becomes  due,  the  policy  is  forfeited  and  void."  For  the  payment 
of  1861  Mr.  Goodman  received  a  receipt,  signed  by  McCoy,  aa  agent 
of  the  Company,  and  dated  Mobile^  March  2d,  1861,  specifying  the 
sum  paid  as  the  renewal  premium  on  the  policy  "from  date  unto 
2d  day  of  March,  1862."  The  payment  of  March  2(1,  1861,  was 
remitted  by  McCoy  to  the  defendants  at  2sew  York,  and  was 
received  by  them  there  by  March  26th,  1S61.  Afterwards,  and  on 
that  day,  the  defendants^  by  their  president,  addressed  a  letter 
from  New  York  to  McCoy  at  Mobile,  in  which  they  said :  "  On 
full  examination  of  the  Alabama  law  of  24th  February,  1X()0,  we 
come  to  the  conclusion  that  we  cannot  comply  with  its  provisions, 
and  therefore  feel  obliged  to  withdraw  all  our  agencies  from  the 
State.  We  write  to  each  policy-holder  to  remit  premiums  directly 
to  us  in  future.  Will  j^ou  be  kind  enough  to  address  them  fur  us, 
as  we  cannot  tell  where  the  parties  now  live.  Our  assured  are  not 
covered  against  actual  warfare  of  any  description,  whether  it  be 
by  collision  with  the  Northern  States  or  any  other  power.  This 
does  not  apply  to  non-combatants.'*  McCoy  was  the  principal 
agent  of  the  company  in  Alabama.  They  had  other  agents  in 
that  State.  After  sending  such  letter  of  March  26th,  1801,  the 
Company  had  no  agent  in  Alabama  until  sometime  in  the  year 
1869.  Mr.  Goodman  died  at  Mobile,  .Func  r)th,  1866.  He  had  not 
—37 
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made  any  payment  of  the  annual  premium  on  the  policy  after  the 
payment  made  March  2d,  1861. 

Under  these  circumstances,  the  bill  in  this  case  is  filed,  setting 
forth,  that  on  the  2d  of  March,  1862,  and  on  every  2d  of  March 
thereafter,  during  his  life-time,  Mr.  Goodman  "was  ready  and 
willing  to  pay  the  several  annual  premiums,  as  the  same  respectively 
became  payable,"  '^but  that  he  did  not,  on  the  2d  of  March,  1862, 
pay  said  annual  premiums,  or  any  or  either  of  them,  because  the 
agency  of  the  said  McCoy,  as  the  said  Goodman  was  informed  and 
believed,  had  been  theretofore  revoked,  and  no  one  else  had  been 
substituted  as  such  agent  in  his  place  and  stead,  and  because  the 
then  existing  insurrection  and  rebellion  against  the  Government 
of  the  United  States  had  interrupted  and  prevented  all  lawful 
intercourse,  by  mail  or  otherwise,  between  the  city  of  Mobile, 
where  the  said  Duke  W.  Goodman  resided  and  then  was,  and 
the  city  of  New  York,  where  the  said  company  resided  and  had 
its  office  and  place  of  business;"  that  on  the  16th  of  August, 
1861,  under  the  authority  of  the  Act  of  Congress  of  July,  13th,  1861, 
the  President  of  the  United  States,  by  proclamation,  declared 
that  the  inhabitants  of  the  State  of  Alabama  were  in  a  state  of 
insurrection  against  the  United  States,  that  all  commercial  inter- 
course between  the  State  of  Alabama  and  the  inhabitants  thereof, 
and  the  citizens  of  other  States,  was  and  would  remain  unlawful, 
until  such  insurrection  should  have  ceased  or  been  suppressed,  and 
that  all  goods,  chattels,  wares  and  merchandise  coming  from  the 
said  State  of  Alabama  into  other  parts  of  the  United  States,  without 
the  special  license  and  permission  of  the  President,  would  be  for- 
feited to  the  Hnited  States;  that  such  restrictions  and  prohibitions 
and  liabilities  to  forfeiture  continued  until  May  22d,  1865,  and 
that,  until  the  proclamation  of  the  President,  issued  on  the  2d  of 
April,  I'^iU),  the  inhabitants  of  the  State  of  Alabama  could  have 
had  no  standing  in  this  Court;  that,  immediately  after  the  removal 
of  the  proliibition  of  intercourse,  Mr.  Goodman  ap])lied  to  the 
company  at  New  York,  to  receive  from  him  whatever  of  such  annual 
premiums  ini^ht  he  found  in  arrear,  together  with  interest  thereon, 
and  offered  to  do  whatever  he  was  bound  lo  do  for  the  preservation 
or  restitution  of  his  rights  under  the  policy,  but  the  defendants 
refused  to  entertain  such  proposal,  and  denied  that  (loodman  had 
any  rights  in  the  premiNCs;  that,  after  such  refusal,  Goodman  died  ; 
that  the  phiinfitV,  immediately  after  his  appointment  as  executor, 
caused  application  to  he  made  to  the  Company  at  New  York,  to 
receive  frotn   him  whatevei*  of  the  annual  premiums  might  have 
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l)een  in  arrear  at  the  time  of  the  death  of  Goodman^  together  with 
^terest  thereon^  and  offered  to  pay  the  Bame,  or  to  abate  the  same 
ftom  the  amount  of  the  policy^  and  to  do  whatever  else  he  was 
required  to  do ;  and  gave  notice^  and  offered  to  make  due  proof, 
of  the  death  of  Goodman,  bat  the  Company  refased  to  receive 
«aid  preminms,  or  to  accept  such  proof,  or  to  pay  said  policy,  or 
the  additions  thereto,  or  any  part  thereof;  that  the  Company 
pretends  that  the  policy  was  forfeited  by  the  non-payment  of 
preminm ;  that  any  other  compliance  than  as  aforesaid  with  the 
terms  and  conditions  of  the  policy  was,  without  any  act  or  default  of 
Goodman,  suspended  and  prohibited  and  rendered  impossible;  and 
that  it  is  contrary  to  equity  and  good  conscience  that  a  forfeiture 
of  his  valuable  rights  should  be  worked  thereby.  The  prayer 
of  the  bill  is  that  the  rights  of  Goodman,  and  of  the  plaintiff,  as 
his  executor,  under  the  policy,  ma}'  be  decreed  to  be  valid  and 
subsisting,  and  not  to  have  been  lost  by  forfeiture  or  otherwise, 
the  plaintiff  being  ready  and  willing  and  offering  to  pay  to  the 
Company  all  such  sums  of  money,  together  with  interest  thereon, 
a«  may  appear  to  the  Court  to  be  justly  and  equitably  due  for 
premiums  on  the  policy ;  that  the  Company  may  be  enjoined  from 
asserting  any  forfeiture  of  the  policy  or  of  the  rights  of  the 
assured  or  of  the  plaintiff,  under  the  same ;  and  that  the  defendants 
may  be  decreed  to  pay  to  the  plaintiff  the  amount  thereby  assured, 
with  such  additions  thereto  as  have  accrued  and  been  made  or 
credited  to  Goodman  under  the  same. 

The  answer  avers,  that,  if  Goodman  had  been  ready  and  willing 
to  pay  the  annual  premiums  falling  due  March  2d,  18G2,  and 
thereafter,  it  would  have  been  unlawful  for  him  to  have  made  such 
payments,  and  equally  unlawful  for  the  defendants,  after  the  16th 
of  August,  1861,  to  have  received  such  payments  and  continued 
the  policy  in  force ;  that  no  payment  has  been  made  on  the  policy 
to  the  defendants,  since  the  2d  of  March,  1861 ;  that  none  was 
offered  or  tendered  to  be  made  until  aiter  June,  1865 ;  that  the 
policy  expired  and  ceased  to  exist,  by  its  terms,  on  the  3d  of 
March,  1862;  that,  at  the  time  the  policy  was  issued  to  Goodman, 
Thomas  W.  McCoy  was  the  agent  of  the  defendants  at  Mobile,  in 
and  for  the  State  of  Alabama;  that  the  a])pointment  of  McCoy  as 
such  agent,  in  and  for  said  State,  was  revoked  by  the  defendants 
in  March,  1861;  that  Goodman  had  notice  thereof;  that,  since 
that  time,  the  defendants  have  not  had  an}'  agent  in  and  for  the 
State  of  Alabama;  that  the  citizens  of  the  State  of  Alabama,  and 
that   State,   on   the    12th    of    April,    1801,    rebelled    aii:ain.st,   and 
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instituted  a  civil  war  against,  the  government  of  the  United 
States,  and  organized  a  government  in  hostility  thereto;  that 
thereupon  all  the  citizens  and  inhabitants  of  that  State,  and  the 
said  Goodman,  a  citizen  and  resident  thereof,  became  and  were 
from  thenceforth  alien  enemies,  and  so  continued  to  be  up  to  and 
until  the  cessation  of  said  hostilities  in  May,  1865;  that  the 
restrictions  and  prohibitions  and  liabilities  to  forfeiture  declared 
by  the  proclamation  of  August  16th,  1861,  continued  until  the  22d 
of  May,  1865;  that,  after  the  16th  of  August,  1861,  and  before 
the  22d  of  May,  1865,  it  was  unlawful  lor  the  defendants  to  insure 
the  life  of  Goodman,  or  to  receive  from  him,  or  credit  him  with, 
any  premium  on  the  policy;  and  that  such  state  of  insurrection 
and  war,  of  itself,  terminated  the  policy,  and  all  the  rights  and 
interests  of  Goodman  or  his  assigns  therein,  and  also  terminated 
his  membership  of  said  Company,  and  all  his  rights  and  privileges 
as  a  member  thereof,  and  all  right  thereafter  to  participate  in  the 
investments,  earnings  and  profits  thereof. 

The  3d  section  of  the  act  incorporating  the  defendants  provides, 
that  "all  persons  who  shall  hereafter  insure  with  the  said 
corporation,  and  also  their  heirs,  executors,  administrators  and 
assigns,  continuing  to  bo  insured  in  said  corporation  as  hereinafter 
provided,  shall  thereby  become  members  thereof,  during  the  period 
they  shall  remain  insured  by  said  corporation,  and  no  longer." 
The  13th  section  of  the  same  act  provides,  that  "  any  member  of 
the  Company,  who  would  be  entitled  to  share  in  the  profits,  who 
shall  have  omitted  to  pay  any  premium,  or  any  periodical  payment 
due  from  him  to  the  Company,  may  be  prohibited  by  the  trustees 
from  sharing  in  tho  profits  of  the  Company,  and  all  such  previous 
payments  made  hy  him  shall  go  to  the  benefit  of  the  Compan}'." 
On  the  22d  of  February,  184s,  a  resolution  was  adopted  by  the 
Board  of  Trustees  of  the  Company,  providing,  "  that  any  member 
of  the  Company  who  would  be  entitled  to  share  in  the  profits,  who 
shall  have  omitted  to  pay  any  premium  or  periodical  payment  due 
from  him  to  the  Company,  shall  not  share  in  the  profits  of  the 
Company,  and  all  previous  payments  made  by  him  or  her  shall 
inure  to  the  benefit  of  the  Company." 

The  principle  of  law  on  which  the  defendants  contend  that  the 
war  terminated  the  existence  of  the  policy,  is  the  familiar  one, 
that  an  executory  contract,  of  continuing  performance,  made 
before  the  breaking  out  of  a  war,  with  an  alien  enemy,  if  it 
cannot  be  performed  except  in  the  way  of  commercial  intercourse 
with  the  enemy,  is  ipso  facto  dissolved  by  the  declaration  of  war. 
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which  operates  for  that  purpose  with  a  force  equivalent  to  that  of 
an  Act  of  Congress.  The  William  Bagaley,  5  Wallace,  377,  407  5 
Hanger  vs.  Ahhott,  6  Wallace,  532,  536 ;  Esposito  vs.  Bowden,  4 
Ellis  &  Blackburn,  963  and  7  Id.,  763 ;  Eeid  vs.  Hoskins,  4  Ellis  & 
Blackburn,  979.  Assuming  that  Goodman  could  not  pay  the  annual 
premiums  on  the  policy  without  commercial  intercourse  with  the 
defendants  at  New  York,  be  being  a  resident  citizen  of  Alabama, 
the  argument  is,  that  the  policy  was  executory;  that  the  vital 
principle  of  the  contract  is  the  payment  of  the  annual  premium  by 
Goodman,  and  the  consequent  liability  of  the  Company  to  pay  the 
amount  insured,  in  case  of  the  death  of  Goodman  during  the 
period  covered  by  the  payment  of  premium ;  that  the  continued 
existence  of  the  policy  depended  on  the  punctual  payment  of  the 
premium  every  year  by  Goodman ;  that,  by  the  express  terms  of 
the  policy,  the  non-payment  of  the  premium  relieved  the  defendants 
from  liability;  that,  in  this  respect,  the  contract  was  executory,  and 
its  continued  existence  absolutely  demanded  continued  intercourse 
and  dealings  between  the  parties ;  and  that  the  contract  is,  therefore, 
brought  within  the  very  definition  of  the  authorities  as  an  executory 
contract  of  continuing  performance. 

Where  a  contract  is  of  such  a  character  that  its  continued 
existence  is  not  dependent  upon  any  further  intercourse  between 
the  parties,  the  only  effect  of  the  war  is  to  suspend  its  operation, 
and,  on  the  return  of  peace,  the  rights  of  the  parties  under  it  may 
be  enforced.  Tn  the  case  of  Manhattan  Life  Ins.  Co.  vs.  Warwick, 
20  Grattan,  614,*  in  March,  1871,  the  Court  of  Appeals  of  Virginia, 
by  a  majority  of  three  judges  against  two,  held,  that  a  policy  of 
life  insurance,  in  a  like  situation  with  the  one  at  the  bar,  in  the 
particulars  involved  in  the  question  now  under  consideration,  was 
suspended,  but  not  dissolved,  during  the  continuance  of  the  late 
civil  war.  The  view  taken  by  the  majority  of  the  court  was,  that 
the  contract  was  altogether  executory  on  the  part  of  the  Company, 
in  the  sense  that  they  had  done  nothing  yet  toward  the  performance 
of  it  on  their  part;  that  it  had,  however,  been  largely  executed  on 
the  part  of  the  assured,  creating  a  right  which  could  be  defeated 
only  by  a  default  on  his  part;  that  this  right  was  a  right  to  the 
insurance  not  merely  for  one  year,  but  for  the  life  of  the  assured ; 
that  a  new  contract  every  year  was  not  necessary  to  give  the  right, 
but  only  the  annual  payment  of  the  premium  was  necessary  to 
prevent  the  divesting  of  the  right;  that  the  principal  that  war 
dissolved  the  contract,  had  not  been  applied  in  u  single  instance  to 
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a  oon tract  made  before  the  war  and  executed  by  one  of  th«  parties 
in  part,  before  the  war,  and  where  the  execution  of  the  contract 
on  his  part  was  to  be  completed  before  he  was  entitled  to  any 
performance  by  the  other  party,  or  where  the  dissolution  of  a 
contract  made  before  the  war  would  work  a  forfeiture ;  that  such 
an  application  of  the  rule  would  be  arbitrary,  unreasonable  and 
immoral ;  that,  when  the  contract  is  made  before  the  war,  but 
not  executed  by  either  party,  and  the  carrying  it  into  execution 
will  involve  a  violation  of  the  duty  of  the  parties  respectively  to 
their  countries,  in  the  new  relations  which  the  war  has  created,  in 
that  case,  its  execution  not  having  been  entered  upon,  and  it  being 
uncertain  how  long  the  war  may  last  and  prevent  the  execution  of 
the  contract,  it  may  be  dissolved,  and  this  not  to  the  prejudice  of 
the  parties,  or  either  of  them,  but  for  their  presumed  convenience 
and  benefit,  to  be  absolved  from  the  obligation  of  a  contract,  which, 
in  the  changed  relations  of  their  countries,  cannot  be  carried  into 
execution ;  that,  on  the  other  hand,  if  the  contract  is  partly 
executed,  and  rights  under  it  have  vested,  and  it  cannot  be  dissolved 
without  loss  or  forfeiture  to  one  of  the  parties,  and  it  cannot  be 
carried  into  execution  consistently  with  the  duty  of  the  parties  to 
their  countries  respectively  while  the  war  lasts,  in  such  case,  it 
should  not  be  dissolved,  but  only  suspended ;  and  that,  if  it  can  be 
carried  into  execution,  notwithstanding  the  war,  without  conflicting 
with  the  obligation  of  allegiance  of  either  party,  it  will  be  neither 
dissolved  nor  suspended. 

In  respect  to  a  policy  of  life  insurance  in  like  situation,  the 
Court  of  Appeals  of  Kentucky,  in  the  case  of  New  York  Life  Ins. 
Co.  vs.  Clopton,  7  r>usb,  179,  in  August,  1870,  adopted  the  view,  that 
the  policy  of  the  law  does  not  avoid,  because  of  the  intervention 
of  war,  a  pre-existing  valid  contract,  which  a  single  act,  such  as  the 
payment  of  a  debt,  can  perform ;  that,  in  sucli  cases,  a  suspension 
of  remedy  during  the  war  is  the  only  effect  of  the  war ;  that  both 
principle  and  policy  dissolve  a  contract,  made  before  the  war,  for 
continuing  performance,  such  as  partnership  or  affreightment ;  that 
the  policy  of  interdicting  the  payment  of  a  debt  is,  that  it  may 
aid  the  enemy  in  the  prosecution  of  hostilities ;  that,  consequently, 
suspension  of  performance  until  the  restoration  of  peace  effectuates 
the  whole  aim  of  the  law,  without  dissolving  the  contract,  which 
maybe  ultimately  enforced  in  perfect  consistency  with  the  principle 
of  the  temporary  interdict ;  that,  in  that  class  of  cases,  it  is  the 
contract  and  not  the  performance  that  is  continuing,  and  a 
suspension  of  the  remedy,  and  not  a  dissolution  of  the  contract, 
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ift  all  tbat  is  neeassAry,  befitting  or  just ;  that,  in  such  cases  as 
partaerahip  and  aifreightmeHt,  the  performance  is  continuous  and 
aDremittiag  until  the  end  of  the  contract  shall  have  been  consum- 
mated; that,  therefore,  as  supervening  war  between  the  parties 
disables  them  from  performing  any  of  the  incumbent  duties,  and 
defeats  the  object  of  the  contract,  a  dissolution  of  the  contract  is  the 
natural  and  legal  effect  of  the  war;  that  the  reason  for  dissolution, 
in  these  two  classes  of  cases,  is  inapplicable  to  contracts  which  may 
be  performed  by  a  single  act,  or  by  periodical  acts,  between  which 
there  is  nothing  to  perform,  and,  consequently,  no  continuity  of 
performance;  that,  between  a  single  act  and  such  periodical  actn 
there  is  no  apparent  difference,  in  reason  or  principle ;  that,  therefore, 
the  law,  which  only  suspends  the  remedy  in  the  one  case,  cannot 
consistently  dissolve  the  contract  in  thv  other ;  that,  according  to 
this  definition,  the  ordinary  contract  of  insurance  does  not  seem 
to  belong  to  the  class  of  contracts  of  continuing  performance,  so 
as  to  be  dissoluble  because  of  an  intervening  war ;  that,  in  the  case 
then  before  the  court,  the  insurance  was  an  executed- entirety  for 
the  prescribed  term,  and  the  only  performance  which  could  devolve 
on  the  insurer  was  to  pay  the  stipulated  amount,  in  the  event  of 
loss  insured  against,  fulfilment  of  which  was  not  a  eontiuuing  act, 
but  a  single  act  of  a  continuing  contract;  that  the  consideration, 
though  payable  in  annual  instalments,  was  also  an  entirety,  and 
full  performance  was  not  of  the  kind  technically  styled  continuing; 
and  that,  consequently,  the  war  did  not  dissolve  the  contract  on  any 
such  ground  as  that  on  which  it  would  have  dissolved  a  contract  of 
partnership  or  affreightment. 

I  have  dwelt  somewhat  at  length  on  the  views  taken  by  the 
Virginia  and  Kentucky  Courts  in  the  cases  referred  to,  because 
they  are  the  only  cases  on  the  question  of  the  effect  of  the  late 
war  in  respect  to  the  dissolution  or  non-dissolution  of  a  contract  of 
life-insurance,  where  it  is  assumed  that  the  payment  of  the  annual 
premiums  required  intercourse  with  the  enemy,  which  have  met  my 
notice.  I  have  no  hesitation  in  saying,  that  I  concur  fully  in  the 
conclusions  of  those  Courts  on  the  question,  and  in  the  views  above 
set  forth,  on  which  those  conclusions  are  founded.  Even  if  the 
policy  be  regarded,  for  the  purposes  of  this  (question,  as  containing 
a  contract  on  the  part  of  the  assured  to  pay  the  annual  premiums, 
though  a  contract  not  enforceable  by  a  suit  to  be  brought  by  the 
insurer, but  enforceable  only  through  the  pressure  of*  the  stipulation 
for  forfeiture  in  case  of  the  non-payment  of  such  premiums  at  the 
specified  times,  and  even  though  to  pay  such  premiums  requires 
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intercourse  with  the  enemy^  yet^  the  case  is  one  where  a  SQspension 
of  performance  on  the  part  of  the  assured  will  eflfectuate,  as  respects 
the  beUigerent  governments,  the  whole  aim  of  the  law,  without 
dissolving  the  contract.  As  regards  the  obligation  of  the  insurer, 
the  contract  was  not  one  at  all  of  continuing  performance,  although 
it  was  a  continuing  contract.  All  that  the  insurer  had  to  do  under 
it  was  to  pay  the  sum  insured,  in  case  a  loss  insured  against  should 
occur,  and  the  annual  premiums  had  been  duly  paid,  and  the  proper 
proofs  of  such  loss  were  furnished. 

There  would  seem  to  be  no  principle  on  which  it  could  be  held 
that,  in  this  case,  the  war  dissolved  and  abrogated  this  policy, 
which  would  not  require  the  court  to  hold  equally,  that  the  policy 
would  have  been  abrogated  by  the  war  if  Goodman  had  died  after 
the  16th  of  August,  1861,  and  before  the  2d  of  March,  1862.  In 
such  case,  Goodman  having  been  alive  on  the  16th  of  August,  1861, 
the  Court  would  be  asked  to  hold  that  the  rights  of  the  parties 
were  to  be  determined  according  to  their  status  at  the  time  the 
proclamation  of  that  date  was  issued,  and  that,  although  Goodman 
had  punctually  paid  all  previously  accruing  premiums,  and  had  died 
without  making  default,  yet  the  contract  being  one  contracting 
for  continuing  performance  by  him  in  paying  premiums  annually, 
it  was  abrogated  by  the  war  on  the  16th  of  August,  1861,  so  that 
the  insurer  was  released  from  liability  on  it.  A  decision  to  that 
effect  would  shock  every  sense  of  justice.  Yet  it  can  make  no 
difference  that  Goodman  did  not  happen  to  die  before  the  2d  of 
March,  1862.  If  the  principle  is  to  be  applied  to  this  policy  at  all, 
it  must  be  applied  as  of  the  16th  of  August,  1861.  If  it  is  not 
applied  as  of  that  date,  it  cannot  be  applied  as  of  any  other  date. 
Its  applicability  cannot  be  made  to  depend  on  the  question  whether, 
in  fact,  Goodman  survived  after  the  16th  of  August,  1861,  until 
after  it  became  necessary  for  him  to  do  an  act  of  performance 
under  the  contract. 

There  is  another  su*]:gestion  which  seems  to  me  of  great  force. 
In  all  the  cases,  so  far  as  I  have  observed,  where  the  doctrine  of 
abrogation  has  been  applied  to  a  contract  of  continuing  perform- 
ance, requirinti;,  for  such  performance,  intercourse  with  the  enemy, 
the  question  aroKC  on  ground  taken  by  the  defendant  in  the  suit, 
when  sued  for  the  breach  of,  or  to  enforce,  some  stipulation  of  the 
contract,  which  could  be  enforced  against  him  by  suit,  that  he  was 
absolved  from  such  stipulation  by  the  dissolution  of  the  contract 
through  the  operation  of  a  war.  The  present  case  is  not  such  a 
one.     The  defendants  cannot,  in  respect  of  their  obligation  under 
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the  policy,  set  np,  as  a  defense  against  the  payment  of  the  snm 
insured;  the  dissolution  of  such  obligation  by  the  war,  any  more 
than  the  maker  of  a  promissory  note,  given  before  the  war,  could 
set  np,  after  the  end  of  the  war,  that  his  obligation  to  pay  the 
note  was  abrogated  by  the  war.  In  respect  of  the  stipulation  in 
regard  to  the  payment  of  annual  premiums,  this  is  not  a  suit  to 
enforce  such  stipulation  or  any  liability  under  it,  and  the  party 
who  was,  by  the  contract,  to  make  such  payments,  does  not  set  up, 
as  a  defense  against  an  obligation  to  make  them,  a  dissolution  of 
the  contract  by  the  war. 

It  is  further  insisted,  on  the  part  of  the  defendants,  that,  if  it  is 
unlawful  to  insure  the  property  of  an  alien  enemy,  it  is  a  fortiori^ 
unlawful  to  insure  the  life  of  an  alien  enemy ;  that  such  an  insurance 
could  not  lawfully  be  made  during  the  existence  of  a  war;  that  the 
acceptance  of  a  renewal  premium  is  virtually  a  new  insurance,  the 
obligation  of  the  insurer  lasting  only  for  the  period  for  which  the 
premium  is  paid;  that  it  matters  not  whether  the  alien  enemy 
bears  arms  in  the  contest,  or  is  merely  an  member  of  the  hostile 
community;  that  the  insurance  of  the  life  of  an  alien  enemy  gives 
aid  and  comfort  to  the  enemy;  and  that,  if  it  were  to  be  held  that 
the  life  of  the  plaintiff's  testator,  and  the  lives  of  many  others 
similarly  situated,  continued  to  be  insured  after  the  breaking  out 
of  the  war,  under  policies  made  before  it  broke  out,  then,  if  the 
persons  insured  had  died  during  the  war,  the  amounts  or  values  of 
the  policies  would  have  been  property  capable  of  being  used  by  the 
enemy  of  the  United  States  in  aid  of  the  war  against  it,  because 
certain  to  be  realized  and  made  available  after  the  termination  of 
the  war. 

It  is  not  to  be  conceded  that,  under  the  policy  in  this  case,  the 
acceptance  of  a  renewal  premium  would  have  been  a  new  insurance. 
But  an  examination  of  the  cases  and  text  books  on  the  subject  of 
the  dissolution  by  war  of  contracts  of  insurance  made  before  the 
war,  shows  that  the  principle  on  which  the  rule  rests  does  not 
extend  to  avoiding  policies  insuring  property  which  is  exempted 
by  the  laws  of  war  from  liability  to  be  seized  by  the  Government 
of  the  insurer's  country.  While  the  rule  would  avoid  a  policy 
insuring  the  life  of  one  who  should  become  an  actual  and  active 
enem}"  of  such  Government,  it  thus  acquiring  the  right  to  destroy 
his  life,  it  would  not  affect  the  validity  of  an  insurance  on  the  life 
of  a  neutral,  passive,  non-combatant  enemy,  who  remained  such  in 
fact,  and  over  whose  life  there  i^  no  belligerent  power,  on  the  part 
of  the  Government  of  the  insurer.     Though,  by  his  domicil,  ho  is 
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a  technical  enemy,  so  that  his  property  may  be  lawfully  eaiptared 
as  enemy  property,  yet,  as  such  nominal  hostility  does  not  subjeet 
his  life,  like  his  property-,  to  peril,  no  belligerent  right  is  alfectad 
by  continuing  the  validity  of  the  insurance.  "Consequently,  in 
such  a  case,*'  as  is  said  in  New  York  Life  Ins.  Co.  vs.  Clopton, 
before  cited,  ''neither  authority  nor  principle  would  avoid  the 
policy,  any  more  than  if  it  had  insured  the  life  of  a  child  in  tb« 
cradle,  or  insured  property  exempt  from  capture  or  confiscation." 
Kor  is  it  perceived  how  the  amount  or  value  of  a  policy  on  the  life 
of  an  alien  enemy,  who  dies  during  the  war,  can  be  availed  of,  to  aid 
the  war,  by  the  Government  of  the  country  of  the  assured,  in  any 
wa}'  or  to  any  extent  in  or  to  which  the  amount  or  value  of  a 
promissory  note  made  before  the  war,  and  falling  due  during  the 
war,  cannot  be  availed  of,  to  aid  the  war,  by  the  Government  of 
the  country  of  its  holder,  while  its  maker  continues  to  be  an  alien 
enemy.  Yet  it  was  never  heard  that  the  obligation  to  pay  a  note 
was,  under  such  circumstances,  or  for  suoh  reasons,  abrogated  by 
a  war. 

The  bill  alleges,  that  (roodman  was  not  concerned,  directly  or 
indirectly,  in  bringing  on  the  insurrection  and  rebellion  mentioned 
in  the  hill;  and  that  he  did  not  bear  arms  against  the  United 
States  during  the  continuance  of  such  insurrection  and  rebellion, 
nor,  in  any  way,  directly  or  indirectly,  aid  or  abet  the  enemies  of 
the  United  Statej*.  The  evidence  is  that  Goodman  did  not  favor 
secession  as  a  measure  of  redress  for  alleged  wrongs ;  that  he  did 
not  bear  arms  against  the  Uniiod  States;  that  he  was  enrolled 
among  the  citizens  of  Mobile  for  home  defense,  but  was  not  called 
into  service;  that  he  paid  the  taxes  and  assessments  which  were 
levied  upon  him  and  his  property  by  the  power  which  ruled  the 
State  of  Alabama;  that  he  contributed  to  the  relief  of  sick  and 
wounded  soldiers,  and  of  the  families  of  absent  soldiers;  that  he  held 
no  office,  during  the  war,  under  any  government;  that  he  was  over 
age  for  field  service  in  the  army,  or  was  otherwise  exempted  from 
such  service,  and  was  not  conscripted  and  furnished  no  substitute 
for  the  army;  and  that  he  pursued  the  occupations  of  civil  life 
during  the  war.  On  these  facts,  it  cannot  be  held  that  any  rule  of 
of  law  requires  that  the  policy  on  the  life  of  Goodman  should  be 
regarded  as  having  been  dissolved  and  abrogated  by  the  war 

T  have  assumed,  in  the  discussion  hitherto,  that  Goodman  could 
not,  after  the  lOth  of  August,  1S61,  have  paid  to  the  defendants 
the  annual  premiums  which  accrued  before  the  22d  of  May,  1865, 
without  direct  intercourse  with  them.     The  fact  is  so.     The  bill 
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alleges,  that  Goodman  failed  to  pay  snob  premiums  on  or  after  the 
2d  of  March;  1862^  *^  because  the  agencj  of  the  said  McCoy,  as  the 
sittd  Goodman  was  informed  and  believed,  had  been  theretofore 
revoked,  and  no  one  else  had  been  substituted  as  such  agent  in  his 
place  and  stead/'  The  answer  alleges,  that  the  appointment  of 
McCoy  as  the  agent  of  the  defendants  at  Mobile,  in  and  for  the 
State  of  Alabama,  was  revoked  by  the  defendants  on  or  about  the 
26th  of  March,  1861,  and  Goodman  had  notice  thereof,  and  since 
that  time  the  defendants  have  not  had  any  agent  in  and  for  the 
State  of  Alabama.  The  statements  of  the  bill  and  the  evidence 
show  that  these  allegations  of  the  answer  are  true,  and  that  the 
defendants  had  no  agent  in  Alabama  from  March,  1861,  up  to 
January,  1869.  In  the  absence,  therefore,  of  any  agent  of  the 
defendants  in  Alabama,  it  was  impossible  for  Goodman  to  pa}'  his 
annual  premiums  without  direct  intercourse  with  the  defendants 
at  New  York. 

The  defense  is  also  set  up,  that  the  policy,  by  its  terms,  ceased 
to  exist  by  reason  of  the  non-payment  of  the  annual  premium  that 
was  due  and  payable  on  the  2d  of  March,  1802,  and  that  thereby, 
also,  all  previous  payments  made  by  Goodman  became  forfeited  to 
the  defendants.  It  is  replied,  on  the  part  of  the  plaintiff,  to  this 
defense,  that  the  defendantn,  by  the  act  of  withdrawing  all  their 
agencies  from  the  State  of  Alabama,  in  March,  1><61,  prevented 
the  payment  by  Goodman  of  his  annual  premiums,  and  thereby 
waived  such  payments,  all  of  which  became  due  alter  the  16th 
of  August,  1861,  the  act  of  the  defendants  having  prevented  the 
payments  in  Alabama,  and  the  effect  of  the  war  being  to  make  such 
payments  at  New  York  by  Goodman  unlawful. 

It  was  a  part  of  the  contract  entered  into  by  the  defendants,  or 
of  their  obligations  to  Goodman  under  it,  that  Goodman  should 
have  the  right  to  pay  his  annual  premiums  to  an  agent  of  the 
defendants  in  Alabama,  and  if  the  defendants  were  bound  to 
provide  in  Alabama,  during  the  continuance  of  the  risks  on  the 
policy,  an  agent  to  recei\e  such  premiums,  then  (toodman  was  not 
bound  to  seek  any  other  recipient  of  such  payments  than  such 
agent,  and  was  not  bound,  for  want  of  any  such  agent,  to  pay  the 
premiums  directly  to  the  defendants  at  New  York.  In  the 
application  made  in  February,  1840,  for  the  policy  issued  to  Mrs. 
Goodman  in  March,  1849,  Goodman  is  described  as  residing  in 
Mobile,  Alabama,  and  as  being  a  wharfinger  there.  In  his 
application  of  March,  1858,  for  the  policy  of  1858,  and  in  that 
policy,  he  is  described  as  of  Mobile,  in  the  State  of  Alabama.     All 


Digitized  by 


Google 


588  Report  of  Decisions.  [April 

the  premiums  that  he  paid  were,  with  the  knowledge  of  the 
defendants,  paid  at  Mobile,  to  McCoy,  their  agent  there,  and  were 
received  by  the  defendants  through  and  from  McCoy.  Goodman 
resided  in  Mobile  from  1836  up  to  his  death,  and  died  at  Mobile. 
In  the  absence  of  any  notice  to  the  contrary,  the  defendants  must 
be  held  to  have  continued  to  understand  that  he  continued  to 
reside  in  Mobile.  His  application  for  the  policy  of  1858  was  made 
through  McCoy,  at  Mobile,  the  policy  was  delivered  to  him  through 
the  hands  of  McCoy,  at  Mobile,  and  bears  McCoy's  signature  as 
agent  at  Mobile,  the  three  payments  of  premiums  in  1859,  1860, 
and  1861,  weie  made  through  McCoy  at  Mobile,  and  the  receipts 
therefor  bear  the  signature  of  McCoy  as  the  defendants'  agent. 
The  policy  contains  on  its  face  the  words  :  "  Agents  of  the 
Company  are  authorized  to  receive  premiums  when  due,  but  not 
to  make,  alter  or  discharge  contracts  or  waive  forfeitures."  It  is 
contended  by  the  defendants  that  there  was  no  obligation  on  them 
to  keep  an  agent  at  Mobile  or  in  Alabama.  Considering  the 
character  of  the  contract,  the  circumstances  under  which  it  was 
entered  into,  the  fact  that  Goodman  was,  with  the  knowledge  of 
the  defendants,  a  resident  citizen  of  Alabama  at  all  times,  the  fact 
that  the  contract  must  bo  regarded  as  having  been  entered  into, 
and  continued  in  operation,  by  the  defendants,  at  least  as  long  as 
they  themselves  recognized  its  continuance,  that  is,  until  March  2d, 
1862,  with  reference  to,  and  in  subordination  on  their  part  to, 
such  statute  law  of  the  State  of  Alabama  as  should  be  enacted  on 
the  subject  of  their  keeping  agents  in  that  State,  and  the  fact  that 
the  agency  of  McCoy,  having  been  continued  during  the  life  of  the 
policy  up  to  March,  1861,  was  then  withdrawn,  it  must,  I  think,  be 
held,  that  the  defendants  were  bound  to  keep  in  Alabama  an  agent 
to  whom  Goodman  could  pay  his  annual  premiums,  or  could  at 
least  offer  or  tender  payment,  such  agent  to  be  appointed  in 
conformity  with  such  statute  law,  and  that,  if  the  absence  of  such 
agent  was  all  that  prevented  the  payment  of  such  premiums  hy 
Goodman,  the  defendants  are  estopped  from  setting  up  the 
non-payment  of  such  premiums  at  the  times  stipulated  therefor, 
as  a  defense  to  this  suit. 

The  Alabama  statute  on  the  subject  of  foreign  insurance  com- 
panies, enacted  February  24th,  1860,  is  in  evidence  in  this  case. 
Its  provisions  are  applied,  §  1190,  to  life  insurance  companies  not 
incorporated  by  the  laws  of  the  State  of  Alabama,  whether  such 
companies  are  or  are  not  organized  on  the  mutual  plan.  It 
provides,  §  1180,  that  no  agent  of  any  such  company  shall  take 
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ADj  risk  or  transact  any  business  of  insurance  in  Alabama,  without 
first  procuring  a  certificate  of  authority  from  the  Comptroller  of 
the  State;  that^  before  obtaining  such  certificate^  such  agent  must 
furnish  to  the  Comptroller  a  sworn  statement  showing  the  name 
and  locality  of  the  company,  the  amount  of  its  capital  stock,  the 
amount  of  capital  stock  paid  in,  and  the  act  incorporating  it,  and 
an  instrument  authorizing  such  agent  to  acknowledge  service  of 
process  for  and  in  behalf  of  the  company,  and  consenting  that 
service  on  such  agent  shall  be  taken  to  be  service  on  the  company; 
that  no  company  incorporated  by  any  other  State,  or  any  agent  of 
it,  shall  transact  any  business  of  insurance,  unless  the  company  is 
possessed  of  at  least  $100,000  of  actual  capital  invested  in  stock 
of  at  least  par  value,  or  in  bond  and  mortgage  on  real  estate  worth 
double  the  amount  for  which  the  same  is  mortgaged  ;  and  that,  on 
a  compliance  with  these  provisions,  the  Comptroller  shall  issue  a 
certificate  thereof,  with  the  authority  to  transact  the  business  of 
insurance,  to  the  agent  applying  for  the  same.  It  also  provides, 
§  1182,  that  the  agent,  before  taking  any  risks,  or  transacting  any 
business  of  insurance,  in  the  State,  shall  file  in  the  office  of  the 
Judge  of  Probate  of  the  county  in  which  he  may  desire  to  establish 
an  agency  for  the  company,  copies  of  the  statement  and  instrument 
aforesaid.  It  also  provides,  §  1183^  for  the  rene>\a]  annually  of 
these  proceedings.  It  also  provides,  §  1185,  that  every  agent  must 
annually  deposit  with  the  assessor  of  the  county  in  which  the 
agency  is  established,  a  sworn  statement  of  tho  ^ross  premiums 
received  ibr  insurance  by  the  company  iit  liie  agency  during  the 
preceding  year.  It  also  provides,  §  11S(),  that  such  agent,  before 
taking  any  risk  or  ti*ansacting  any  business  of  insurance,  must 
pay  certain  local  fees  annually-,  so  long  as  the  agency  is  continued. 
It  also  imposes,  §  1188,  a  penalty  of  fine  and  imprisonment  for  the 
violation  of  the  provisions  of  the  law.  It  also  provides,  §  1101, 
that  the  provisions  of  the  law  shall  appiv  when  tho  risk  is  taken, 
or  any  insurance  business  is  transacted,  in  Alabama,  by  the  agent 
of  any  company,  whether  the  policies  are  signed  by  the  office rs  of 
the  Company  in  or  out  of  Alabama. 

There  can  be  no  doubt  that  the  passai:;e  of  such  a  statute  as  this 
was  within  the  competence  of  Alabama.  That  State  had  a  right 
to  impose  such  terms  and  conditions  as  it  chose,  in  granting 
its  assent  to  the  recognition  of  the  defendants  in  Alabama,  and  of 
their  rights  under  policies  to  be  issued  in  Alabama  to  citi/ens  and 
residents  of  Alabama,  and  to  exact,  in  its  discretion,  such  security 
as  it  thought  proper  for  the  performance  of  the  contracts  of  the 
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defendants  under  such  policies.  It  also  had  a  like  right  to  regulate 
the  business  of  agencies  of  the  defendants  in  Alabama^  "witk 
reference  to  future  payments  to  become  due  on  existing  policies 
issued  in  Alabama  to  citizens  and  residents  of  Alabama.  Paul  vs. 
Virginia,  8  Wallace,  168, 181.  The  policy  in  question  was,  in  fact, 
issued  in  Alabama,  by  the  defendants,  to  a  citizen  and  resident  of 
Alabama,  although  it  professes  to  have  been  delivered  as  well  as 
signed  by  the  president  and  secretary  of  the  company.  The 
receipt  by  McCoy  of  the  premium  paid  at  Mobile,  March  2d,  1861, 
such  premium  having  been  received  by  McCoy  as  agent,  under  the 
iiuthority  to  that  effect  on  the  face  of  the  policy,  made  the  contract 
of  insurance^  as  respected  the  period  to  elapse  before  March  2d 
1862,  even  if,  as  contended  by  the  defendants,  such  payment  of^ 
premium  created  a  new  contract  of  insurance  for  a  year,  an 
Alabama  contract,  to  be  ^^overned  by  the  statute  law  of  Alabama. 
Such  receipt  of  buch  premium  by  McCoy  was  ratified  by  the 
defendants.  1  think  the  proper  construction  of  the  policy,  as  such 
policy  stood  when  the  payment  to  be  made  March  2d,  1862,  became 
due,  if^,  that,  inasmuch  as  (xoodman  was  then  livinif,  and  the 
obligation  of  the  defendants  under  the  policy  was  outstanding, 
the  defendants  were  bound  to  furnish  Goodman  with  an  opportunity 
on  the  2d  of  March,  1S62,  and  on  every  recurrence  of  the  day  of 
annual  payment,  to  pay  the  premium  to  an  agent  of  theirs  in 
Alabama.  As  such  payment  to  the  agent  would  have  been  the 
transaction  of  insurance  business  in  Alabama,  the  statute  of  that 
State  required  that  the  agency  should  conform  to  the  statute. 
The  defendants  were  bound  to  he  ready  to  receive  performance  of 
the  contract  by  Goodman  through  an  agent  in  Alabama,  such  ag-ent 
to  bo  a])pointed  in  accordance  with  the  Alabama  statute.  McCoy^'s 
agency  in  this  case  existed  after  that  statute  was  passed.  8ueh 
agency  was  withdrawn  in  March,  1861.  Having  been  created 
before  the  war,  it  would  not  have  been  revoked  by  the  war^  at 
least  so  fur  as  the  right  to  receive  payments  of  annual  premiums 
was  concerned.  Pa^'mcnt  of  the  premiums  by  Goodman  to  the 
agent  would  not  liave  viohited  any  law  of  war  or  any  duty  of 
(xoodman's.  Ward  vs.  Smith,  7  Wallace,  447,  453  ;  Conn.  vs.  Penn., 
1  Peters'  C.  G.  P.,  40(»,  :)24,  525;  United  States  vs.  (^rossmayor,  9 
Wallace,  72,  75. 

The  evidence  shows  pecuniary  ability  .Mud  willingness  on  the  part 
of  Goo'lman  to  pay  the  jircmiums  at  Afobile,  and  that  the  reason 
why  lie  (lid  not  pay  thein  there  was  the  absence  of  any  aixent 
there  of  the  defendants.      I  see  no  legal  objection  to  the  evidence 
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fm  this  subject,  either  as  competent,  or  as  sufficient  to  prove  the 
faets.  If  the  defendants  were  entitled  to  the  pnnctual  payment  of 
the  premiums,  as  a  condition  precedent  to  their  continuing  liability 
from  year  to  year,  their  prevention  of  such  payment,  by  the  with- 
drawal of  McCoy's  agency,  and  of  all  other  agencies  in  Alabama, 
excused  Goodman  from  making  the  payments  punctually,  and 
debars  the  defendants  from  setting  up  such  a  want  of  punctuality 
as  a  defense  in  this  suit.  Williams  vs.  Bank  of  the  United  States, 
2  Peters,  94,  102;  Yan  Buren  vs.  Digges,  11  Howard,  461,  479. 

There  is  no  force  in  the  objection,  that  the  defendants  could  not, 
dfiring  the  war,  have  received  from  their  agent  in  Alabama,  any 
moneys  paid  to  him  there  as  premiums,  or  that  such  moneys  would 
have  been  confiscated  in  the  hands  of  such  agent,  if  paid  to  him. 
If  the  agent  had  been  provided,  Goodman  could  have  tendered  the 
premium,  and  the  agent  could  have  refused  to  receive  it,  because 
he  could  not  remit  it,  and  because  it  would  be  confiscated.  The 
right  of  Goodman  would  thus  have  been  preserved,  according  to  the 
tenor  of  the  contract.  The  loss,  if  any,  which  would  have  ensued 
to  the  defendants,  was  a  loss  incident  to  the  war,  and  with  which 
Goodman  had  no  concern,  and  the  apprehension  or  certainty 
of  which  could  not  affect  his  rights.  The  unlawfulness  of  any 
receipt  by  the  defendants  at  New  York,  from  Goodman  or  any 
other  person  in  Alabama,  during  the  war,  of  any  moneys  paid 
as  premiums,  cannot  affect  any  rights  of  Goodman  in  respect  of 
having  the  opportunity  of  paying  such  premiums  in  Alabama,  or 
be  set  up  by  the  defendants  as  a  ground  of  forfeiture  of  the  policy 
in  respect  of  such  rights. 

Under  these  views  the  contract  was  only  suspended  during  the 
war.  After  the  end  of  the  war,  the  right  of  (Joodnian  to  i)a3'  the 
premiums  which  he  had  been  prevented  from  paying  by  the  action 
of  the  defendants,  continued,  in  all  res])ects,  as  if  the  2d  of  March, 
1862,  had  not  passed.  Within  a  reasonal>lo  time  after  the  close  of 
the  war,  that  is,  in  January  or  February,  181)6,  and  before  the 
coming  around  of  any  2d  kA'  ^farch  after  the  close  of  the  war,  an 
application  on  behalf  of  Goodman  was  made  to  the  dcieiulants  at 
New  York,  requesting  them  to  recognize  the  policy  on  terms  to  be 
arranged.  The  reply  of  the  defendants  was,  that  they  did  not 
recogniy.e  the  policy  as  valid,  because  it  had  been  forfeited  by  the 
non-payment  of  premiums,  and  they  refused  to  reeeivc  jiaynient 
of  the  premiums  in  arrear.  Wliat  thus  transpired  ina<le  it 
unnecessary  for  Goodman  to  ten<ler  the  |)]vmiuins  <lne  M:»rfdi  2d, 
1866.     In  December,  1867,  after  (Joodinan's  death,  an  auent  of  the 
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plaintiff  presented  to  the  defendants  his  claim  on  the  policy,  and 
tendered  to  them  proofs  of  Goodman^s  death,  and  offered  to  pay 
any  premiums  that  were  in  arrear.  The  reply  of  the  defendants 
was,  that  the  policy  was  forfeited,  and  they  would  recognize  no 
liability  upon  it,  and  would  not  receive  any  premiums,  or  pay  any 
loss  upon  it,  but  that  they  would,  as  a  gratuity,  pay  what  was  the 
surrender  value  of  the  policy  on  the  2d  of  March,  1862. 

The  withdrawal  of  the  agency  of  McCoy,  and  of  the  other 
agencies  in  Alabama,  made  it  unnecessary  for  Goodman  to  seek 
out  McCoy  or  some  other  person  who  had  been  an  agent  of  the 
defendants  in  Alabama  and  tender  the  premiums,  as  due,  to  him, 
even  though,  as  would  appear  from  the  evidence,  McCoy  remained 
in  Alabama,  accessible,  during  a  part,  at  least,  of  the  war. 
Especially  is  this  so,  in  view  of  the  fact  that  Goodman  had  notice 
of  the  revocation  of  McCoy's  agency. 

On  all  these  considerations,  1  am  of  opinion  that  the  defendants 
must  be  regarded  as  having  prevented  Goodman  from  paying 
his  premiums,  as  due,  in  Alabama,  where  he  had  a  right,  by  the 
contract,  to  pay  them,  and  therefore,  as  having  waived  such 
punctual  payment ;  that  the  policy  was  not,  and  is  not,  forfeited 
by  reason  of  non-payment  of  premiums;  that  it  is  a  valid  and 
subsisting  policy  against  the  defendants;  and  that  the  plaintiff  was, 
when  he  brought  this  suit,  in  a  position  to  ask  the  relief  prayed  for 
by  the  bill. 

The.se  views  rccognizo  fully  all  the  terms  of  the  policy,  and  do 
not  interpolate  in  the  contract  of  the  parties  any  provision,  by 
way  of  excuhie  for  non-payment,  on  the  stipulated  day,  of  any 
premium,  which  is  not  within  the  terms  of  the  contract.  It  is  of 
the  essence  of  everj-  contract,  that,  if  one  party  to  it  prevents  its 
performance  by  the  other  party,  the  former  cannot  be  allowed  to 
reap  any  benefit  from  the  fact  of  such  non-performance.  In  this 
case,  the  prevention,  by  the  defendants,  of  performance  by  Goodman, 
was  equivalent  to  actual  performance  by  Goodman,  or  to  a  waiver, 
by  the  defendants,  of  such  performan(;e. 

But  it  is  urged  by  the  defendants  that  Goodman  could  have  paid 
his  premiums  at  New  York;  that,  if  he  elected  to  remain  in 
Alabama,  where  he  could  not  or  would  not  make  payment  of  the 
premiums,  it  was  his  own  fault ;  and  that  the  existence  of  the  war, 
and  the  prohibition  of  commercial  intercourse  between  the  State 
of  Alabama  and  the  City  of  New  York,  furnishes  no  legal  excuse 
for  the  non-compliance  by  Goodman  with  his  agreement  to  pay  the 
premium  on   the  designated  days.     Yet  the  defendants  insist,  in 
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their  answer^  that  it  was  unlawful  for  them,  between  August  16th^ 
1861,  and  May  22d,  1865,  to  receive  from  Goodman  any  premium 
on  their  policy ;  and,  on  the  argument,  their  counsel  insisted,  that 
if  Goodman  had,  after  the  16th  of  August,  1861,  offered  to  pay  the 
premiums  as  they  fell  due,  it  would  have  been  unlawful  for  the 
defendants  to  receive  such  premiums.     It  was  further  insisted, 
that^  notwithstanding  this,  the  policy  terminated  because  of  such 
non-payment,  for  the  reason,  that  the  intervention  of  the  war,  as 
an  excuse  for  non-payment,  was  not  provided  for  by  the  policy. 
But  thoBO  arguments  are  without  avail  to  support  the  defendants' 
case.     Their  inability  to  receive  the  premiums,  when  due,  in  1862, 
1863, 1864,  and  1866,  amount  to  the  same  thing  as  if  such  premiums 
had   been  actually  tendered,  and  the   uefendants  had  refused   to 
receive  them.     Such  inability  to  receive  was  a  dispensing,  by  the 
defendants,  with  the  punctual  payment  of  the  premiums,  and  with 
their  payment  during  the  continuance  of  such  inability,  even  if 
such  payment  be,  under  the  terms  of  the  polic}',  regarded  as  a 
condition  precedent  to  the   existence  of  the  risk.     Such  inability 
was  a  default  on  the  part  of  the  defendants,  preventing  Goodman, 
a  citizen  and  resident  of  Alabama,  from    paying   the   premiums 
to  the  defendants  at  New  York,  and,  therefore,  dispensing  with 
ihe  payment  of  them,  as  performance  by  Goodman.     The  case  is 
not  one  where  the  excuse  setup  is  merely  inability  or  impossibility 
of  performance  on  the  part  of  him  who  is  to  perform.     It  is  one 
where  inability  on  the  part  of  the  party  to  whom  performance 
was  due,  to  receive  such  performance — an  inability  notorious  and 
known  to  the  party  owing  performance — existed,  and  is  set  up  by 
the  party  to  whom  performance  was  due,  as  a  ground  for  forfeiting 
the   rights  of  the  other  party  under  the  contract,  because  he  did 
not  pay  what  it  was  impossible  and  unlawful  for  his  obligee  to 
receive.     The  cases  in  the  books  which  were  cited  on  the  part  of 
the    defondaiitfj;  as   enforcing   strictly  the  rule   that  a  precedent 
condition   on   which,  by  contract,  money  is  to  be  paid,  must  be 
absolutely  complied  with,  were  eases   in  which  the  impediment  to 
performance  existed  solely  on  the  part  of  him  who  was  to  be  the 
actor  in  performance,  and  were  not  cases  in  which  the  impediment 
existed  either  solely  on  the  part  of  him  who  was  to  be  the  recipient 
of  performance,  or  was  an  impediment  affecting  both  parties  jointly, 
and  equally  in  extent.    The  distinction  is  a  sound  one,  and  it  would 
be  gross  injustice  to  apply  to  this  case  a  rule  the  reason  of  which 
has  no  application  to  it.    The  defendants,  in  effect,  say  to  Goodman  : 
"  It  was  unlawful  for  us  to  receive  from  you  your  premiums  for 
—38 
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1862,  1863, 1864,  and  1865,  as  they  became  due,  it  would  have  been 
idle  for  you  to  have  tendered  them  to  us,  yet,  as  the  contract  was 
that  you  should  pay  them  at  specified  times,  and  you  did  not  pay 
or  tender  them  at  those  times,  the  contract  is  forfeited,  our  liability 
to  pay  you  the  $5,988.05  is  at  an  end,  and,  beside  that,  the  $2,307.50 
paid  to  us  as  premiums  on  the  policies  of  1849  and  1858,  is  forfeited 
to  us."  I  do  not  believe  a  defense  of  that  kind  to  a  policy  of  life 
insurance  situated  like  the  present  one  was  ever  allowed  by  any 
court  of  justice  in  any  civilized  community.  I  certainly  shall  not 
be  the  first  judge  to  set  a  precedent  of  the  kind.  Indeed,  it  has 
often  been  held,  that  the  intervention  of  the  law  will  excase 
non-performance  of  a  contract,  where  the  operation  of  the 
intervention  was  solely  on  the  party  who  was  to  perform  and  not 
at  all  on  the  party  who  was  to  receive  performance.  Wolfe  vs. 
Howes,  20  New  York,  197,  201 ;  Jones  vs.  Judd,  4  Comstock,  411, 
413 ;  The  People  vs.  Tubbs,  37  New  York,  586,  588. 

The  views  I  have  endeavored  to  maintain  are  concisely  stated  by 
the  court  in  Manhattan  Life  Ins.  Co.  vs.  Warwick,  before  cited.  In 
speaking  of  the  obligation  of  the  insurer,  under  the  policy,  to  pay 
the  sum  insured,  the  court  say  :  "The  Company  could  not  relieve 
itself  from  this  obligation,  or  subject  the  other  party  to  a  forfeiture, 
by  refusing  to  receive  payment  of  a  premium,  or  by  hindering  or 
preventing  the  other  party  from  paying  it,  or  by  any  disability  on 
its  part  to  receive  it,  and  which  prevented  the  payment,  which  was 
not  provided  for  in  the  contract."  In  the  present  case,  the 
defendants  are  setting  up  their  own  disability  to  receive  payment 
as  a  ground  of  forfeiture.  In  New  York  Life  Ins.  Co.  vs.  Clopton, 
before  cited,  the  court  say  :  "  To  subject  to  forfeiture  all  the 
premiums  paid,  as  well  as  the  five  thousand  dollars  for  the  loss  of 
life,  would  bo  harshly  and  unreasonably  penal,  for  no  better  cause 
than  the  inevitable  non-precise  payment  of  another  installment  of 
premium,  which  the  law  prevented  the  appellant  from  a  right  to 
receive.  None  of  the  parties  can  be  presumed  to  have  contemplated 
such  disabling  war,  or  to  have  intended,  by  the  condition  of  avoid- 
ance, more  than  voluntary  failure  to  pay,  when  there  was  legal 
ability  to  receive  the  premiums." 

There  was,  therefore,  no  forfeiture  in  this  case.  Goodman  continued 
to  be  insured  in  the  defendant's  Company  until  his  death,  and  was  a 
member  of  the  Company  at  the  time  of  his  death.  He  was  entitled, 
under  the  policy,  at  the  time  of  his  death,  to  all  the  rights,  in  respect 
to  the  sums  insured  by  the  policy,  and  of  all  proper  increase  of  such 
sums  insured,  as  the  result  of  dividends  made  to  members,  up  to 
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SUPREME  COURT  OP  NORTH  CAROLINA, 

JANUARY   TERM,  1872. 


From  Granville  Svperior  Court 


EUFUS  BOBBITT,  Appellee, 
vs. 
THE  LIVEKPOOL  &  LONDON  &  GLOBE  INS.  CO, 


,  App't.  ) 


Insurance  contracts  are  in  general  subject  to  the  same  rules  of  construction  as 
other  contracts. 

Where  there  are  several  separate  writings,  all  about  the  same  matter,  between  the 

same  parties,  referring  to  each  other,  and  all  necessary  to  complete  the  whole, 

they  are  all  to  be  read  together  as  if  they  were  all  one. 
The  application  for  a  policy  of  insurance  forms  a  part  of  the  contract  of  insurance, 

where  the  policy  refers  to  it  as  such ;  and  the  plaintiff  must  set  it  out  in  his 

complaint. 
The  description  in  the  application  bein^  in  the  nature  of  a  warranty  or  condition 

precedent,  it  is  necessary  that  the  insured  should  prove  it.    The  burden  of 

proof  is  upon  him. 
The  doctrine  of  immateriality  does  not  apply  when  the  representation  is  a  part  of 

the  contract,  and  especially  when  it  is  in  reply  to  a  direct  question. 

When  the  representation  is  no  part  of  the  contract  it  vitiates  the  policy  only 

when  fraudulent. 
It  was  sufficient  to  avoid  the  policy,  if  the  description  made  in  the  application  was 

false,  however  honestly  made.* 
One  whose  property  is  insured  at  his  own  request  in  the  name  of  another  who  is 

his  agent,  has  an  insurable  interest. 

M.  Y.  Lanier,  for  Appellant. 
Phillips  k  Merrimon,  for  Appellee. 

This  was  a  civil  action,  tried  before  Ilis  Honor,  Judge  Watts,  at 
July  Special  Term,  1871,  of  Granville  Superior  Court. 

The  action  was  brought  upon  a  policy  of  insurance  issued  by  the 
defendant  at  the  instance  of  plaintifi",  to  and  in  the  name  of  one 
Newnan,  against  the  loss  of  certain  tobacco,  &c.,  b}^  fire. 

The  policy  was  based  upon  the  application.  The  application  is  in 
the  usual  form,  and  contains  a  series  of  questions  propounded  to 
Newnan,  and  his  answers  thereto ;  amongst  others,  the  following : 

Q.  Wha^^  is  the  present  cash  value  of  the  property  on  which  insur- 
ance is  wanted  ? 

A.  The  present  cash  value  of  the  tobacco  on  hand  is  830,000,  and 
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it  will  be  increased  to  $50,000.  The  average  value  on  hand,  say 
$30,000. 

There  were  printed  on  the  back  of  the  policy,  not  signed,  a  number 
of  statements  under  the  heading,  '^  The  conditions  and  stipulations 
referred  to  in  this  policy,"  amongst  which  is  this  : 

''  1.  The  basis  of  this  contract  is  the  application  of  the  insured, 
and  if  such  application  does  not  truly  describe  the  property,  this 
policy  shall  be  null  and  void." 

The  policy  reads  thus  : 

"This  policy  of  insurance  witnesseth,  that  Dennis  P.  Newnan, 
having  paid  to  the  London  and  Liverpool  and  Globe  Insurance 
Company,  the  sum  of  five  hundred  dollars,  for  insurance  for  loss  or 
damage  by  fire,  (subject  .to  the  conditions  and  stipulations  endorsed 
hereon,  which  constitute  the  basis  of  this  insurance.) 

the  Company  do  hereby  agree  that  from  until  the  funds 

and  property  of  said  Company  shall  (subject  to  the  conditions  and 
stipulations  endorsed  hereon,  which  constitute  the  basis  of  this 
insurance)  be  subject  and  liable  to  pay,  reinstate  or  malce  good 
to  the  said  assured,  their  heirs,  executors  or  administrators,  such 
loss  or  damage  as  shall  be  occasioned  by  fire  to  the  property  above 
mentioned,  and  hereby  insured,  not  exceeding  in  each  case  respect- 
ively the  sum  or  sums  hereinbefore  severally  specified,"  &c.,  &c. 

The  answer  alleged  that  the  representations  of  Newnan  were  in 
several  respects  false  and  fraudulent,  and  insisted  that  Newnan, 
who  was  plaintiff's  bailee,  had  no  insurable  interest.  On  the  trial  it 
appeared  that  the  policy  was  obtained  in  the  name  of  Newnan,  but 
for  plaintiflf's  benefit,  though  plaintiff's  name  does  not  appear  in  the 
policy,  and  that  Newnan  had  assigned  this  policy  to  plaintiff.  There 
was  also  evidence  tending  to  show  that  the  representations  contained 
in  the  application  as  to  the  value  of  the  tobacco  were  false  and  also 
fraudulent.  The  defendant  insisted  that  the  application  and  the 
endorsed  memoranda,  headed  "Creditors  &c."  formed  a  part  of  the 
contract  of  insurance  and  warranty,  and  if  false  the  plaintiff  could 
not  recover,  and  applying  that  principle  to  the  evidence,  that  if  the 
jury  believed  from  the  evidence  that  the  cash  value  of  the  tobacco  in  the 
plaintiff's  factory  at  the  time  of  making  the  application  was  greatly 
less  than  thirty  thousand  dollars,  the  plaintiff  would  not  be  entitled 
to  recover. 

His  Honor  declined  these  instructions  and  charged  the  jury  ; 

"  That  if  they  believed  from  the  evidence  that  the  plaintiff  had 
twenty  thousand  dollars  worth  of  tobacco  in  the  factory  at  the  time 
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of  the  fire,  and  he  sustained  loss  to  that  amount  by  reason  of  the 
fire,  that  he  is  entitled  to  recover  twenty  thousand  dollars. 

That  the  application  was  a  representation  and  forms  no  part  of  the 
contract. 

That  the  application  was  not  embodied  in  the  policy  and  is  no  part 
of  the  same. 

That  the  only  question  for  the  jury  to  consider  is  the  amount  of 
the  tobacco  in  the  factory  at  the  time  of  the  burning. 

That  Newnan  did  have  an  insurable  interest. 

That  the  statements  in  the  application  were  merely  representations, 
and  unless  they  were  fraudulent  and  false  they  would  not  bar  the 
plaintiff's  right  of  recovery." 

Many  other  interesting  questions  are  presented  by  the  voluminous 
transcript,  but  as  the  decision  is  based  upon  the  two  points  developed 
by  this  report,  it  is  deemed  best  not  to  anticipate,  as  from  all  appear- 
ances our  case  will  again  appear  in  this  court  in  a  new  garb. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  820,000,  and 
the  defendant  appealed. 

Reade,  J. 

The  plaintiff  made  a  written  application  to  the  defendant  to  insure 
his  property,  in  which  application  he  undertook  to  describe  the 
property,  its  character,  quantity,  value  and  situation.  In  consequence 
of  that  application  and  the  payment  of  ^500,  the  defendant  agreed 
to  insure  the  property  for  twelve  months  against  fire,  or  to  pay 
$20,000  if  the  property  should  be  burned,  if  the  loss  should  be  so 
much,  or  else  as  much  as  the  loss  should  be,  and  gave  the  plaintiff  a 
policy  to  that  effect. 

The  application  was  a  printed  form  furnished  by  the  defendant  with 
questions  to  be  answered,  and  with  blanks  for  the  answers,  and  the. 
blanks  were  filled  up  in  writing  by  the  plaintiff  and  signed  by  him, 
There  was  a  printed  heading  to  the  application,  setting  forth  that, 
*'the  estimated  value  of  personal  property,  and  of  each  building 
to  be  insured,  and  the  sum  to  be  insured  on  each  must  be  stated 
separately.  When  personal  property  is  situated  in  two  or  more 
buildings,  the  value  and  amount  to  be  insured  in  each  must  be  stated 
separately,  three-fourths  only  of  the  value  to  be  insured,  etc." 

The  application  described  the  property  insured  as,  "  raw  and 
manufactured  tobacco  in  a  two-story  framed  building,  &c."  And  in 
answer  to  question  8,  of  the  form,  *'  what  is  the  present  cash  value 
of  the  property  on  which  insurance  is  wanted?*  the  response  is,  "  the 
present  cash  value  of  the  tobacco  on  hand  is  §30,000,  and  it  will  be 
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increased  to  $50,000;  the  average  value  on  hand  say  $30,000."  And 
the  application  concludes  in  print  as  follows :  '^  And  the  said  appli- 
cant hereby  covenants  and  agrees  to  and  with  said  company  that  the 
foregoing  is  a  just,  full  and  true  exposition  of  all  the  circumstances 
with  regard  to  the  condition,  situation,  value  and  risk  of  the  property 
to  be  insured,  so  far  as  the  same  are  known  to  the  applicant  and  are 
material  to  the  risk." 

Upon  that  application  the  defendant  issued  to  the  plaintiff  a  $20,000 
policy,  in  which  it  is  expressed  to  be  ^'  subject  to  the  conditions  and 
stipulations  endorsed  on  the  back  of  the  policy^  with  constitute  the 
basis  of  this  insurance." 

One  of  the  aforesaid  conditions  and  stipulations  on  the  back  of  the 
policy  is  as  follows : 

*'  1.  That  the  basis  of  this  contract  is  the  application  of  the 
insured,  and  if  such  application  does  not  truly  describe  the  property, 
this  policy  shall  be  null  and  void." 

The  first  question  for  our  consideration  is,  what  is  the  nature  and 
effect  of  that  application  ?  Is  it  a  part  of  the  contract,  and  in  the 
nature  of  a  warranty  or  condition  precedent  that  the  property  was  as 
described,  or  is  it  a  representation  preliminary  to  and  outside  of  the 
contract  ? 

It  may  be  premised  that  insurance  contracts  are  in  general,  subject  to 
the  same  rules  of  construction  as  other  contracts.  And  it  is  a  familiar 
rule  that  where  there  are  several  separate  writings  all  about  the  same 
matter,  between  the  same  parties,  referring  to  each  other,  and  all  nec- 
essary to  complete  the  whole,  they  are  all  to  be  read  together  as  if  they 
were  all  one.  Appl^  that  rule  to  the  case  before  us.  The  application 
asks  for  the  policy,  and  describes  the  property,  and  covenants  for  the 
verit}'  of  the  description.  The  policy  is  issued  as  asked  for  in  the 
application,  and  refers  to  another  writing  on  the  back  of  the  policy 
lor  the  "  conditions  and  stipulations  subject  to  which  it  is  issued." 
And  that  writing  refers  back  to  the  application,  upon  the  verity  of 
which  the  policy  is  to  be  valid  or  null  and  void.  Take  away  either  of 
these  writings,  and  the  contract  would  be  incomplete,  and  the  rights 
of  the  parties  could  not  be  declared.  Read  them  together,  and  the 
contract  amounts  to  this  : 

The  plaintiff  proposed  to  the  defendant  to  insure  him  §20,000  on 
property,  the  "present  cash  value  of  which  was  83(),()00,"  and  to  con- 
tinue on  an  average  about  that  value  for  twelve  mouths,  and  that  the 
property  was  at  that  time,  and  would  continue  to  be  in  a  certain  two- 
story  frame  building  which  was  described.  And  the  defondant  agreed 
that  if  the  plaintiff  would  give  him  8500,  he  would  make  the  insurance, 
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and  would  pay  him  $20,000  in  case  of  fire,  if  he  should  lose  so  much, 
or  such  less  sum  as  the  loss  might  be :  with  the  understanding  that 
the  property  was  as  described,  and  should  continue  so  to  be,  else  he 
was  to  pay  nothing  at  all. 

This  view  of  the  case  will  be  found  to  be  abundantly  supported  by 
Parsons  on  Contracts,  Parsons  on  Marine  Insurance,  and  Archbold's 
Nisi  Prius,  title  Insurance,  and  by  the  adjudged  cases  cited  by  t)iem. 
It  is  sufficient  to  quote  the  following  from  Archbold  : 

'*  Modern  policies  of  insurance  usually  contain  a  number  of  condi- 
tions, stipulations,  warranties,  &c.,  either  in  the  body  of  the  instrument 
or  endorsed  upon  it.  Frequently  the  policy  refers  to  certain  printed 
proposals  of  the  company  as  containing  the  terms  of  the  contract ; 
and  in  such  cases  such  printed  proposals  must  be  deemed  a  part  of 
the  policy,  even  although  they  be  without  stamp,  or  seal,  or  signa- 
ture." 

The  application  being,  therefore,  a  part  of  the  contract,  an  import- 
ant enquiry  was,  whether  the  property  was  correctly  described  in  the 
application.  And  the  first  question  is,  upon  whom  was  the  burden  of 
proof?  The  burden  of  proof  is  upon  the  plaintiff.  It  would  be 
otherwise  if  the  application  were  not  a  part  of  the  contract,  but  was 
a  mere  representation. 

Being  a  part  of  the  contract  it  was  necessary  for  the  plaintiff  to 
set  it  out  in  his  complaint ;  and  it  being  in  the  nature  of  a  warranty 
or  condition  precedent,  it  was  necessary  that  the  plaintiff  should 
prove  it.  Archbold  says :  **  Where  conditions  are  endorsed  upon 
the  policy  or  contained  in  certain  proposals  referred  to  in  the  policy, 
they  must  be  set  out  in  the  declaration,  and  there  must  be  an  aver- 
ment showing  that  the  plaintiff  has  observed  them.  And  where  a 
compliance  with  them  is  in  the  nature  of  a  condition  precedent  to  the 
plaintifl!*'s  right  to  recover,  a  strict  compliance  must  be  observed.*' 
And  again:  "If  an  averment  of  compliance  with  any  of  the  con- 
ditions endorsed  on  the  policy,  or  contained  in  any  of  the  proposals 
of  the  company  referred  to  in  the  policy,  be  traversed,  then,  if  the 
traverse  be  in  the  negative,  the  policy  must  prove  the  averment ;  but 
if  the  averment  be  in  the  negative  and  the  traverse  be  in  the  afftrma- 
tive,  the  defendant  must  prove  his  traverse.  And  if  any  of  these  be 
a  condition  precedent  to  the  plaintiff* 's  right  to  recover,  the  compli- 
ance with  it  must  be  strictly  averred  and  as  strictly  proved." 

The  complaint  in  this  case.  Art.  VI,  does  aver  that  the  plaintiff*  had 
"fulfilled  all  the  conditions  of  the  insurance,"  but  it  does  not 
set  out  the  conditions  embraced  in  the  api)lication,  under  the  idea, 
we  suppose,  that  they  were  not  a  part  of  the  contract.     This  defect 
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may  be  remedied  by  an  amendment  at  the  discretion  of  the  judge 
below,  when  the  case  goes  back,  if  the  plaintiff  chooses  to  move. 
The  defendant's  traverse  is  also  general.  But  considering  the  com- 
plaint to  contain  all  the  necessary  averments,  and  the  defendant's 
traverse  to  be  in  the  negative — which  is  the  most  favorable  view  for 
the  plaintiff,  because  as  we  have  seen  it  is  necessary  that  the  com- 
plaint should  contain  them — then  the  burden  of  proof  is  upon  the 
plaintiff;  and  he  must  show  that  the  cash  value  of  the  property  at 
the  time  of  the  application,  or  at  least  at  the  time  the  policy  issued 
was  $30,000,  and  that  it  continued  to  be  about  that  up  to  and  at  the 
time  of  the  fire. 

It  was  much  insisted  on,  in  the  argument  here,  that  even  if  the 
description  of  the  property  was  false,  yet  it  was  imrndterialj  and 
therefore  did  not  interfere  with  the  plaintiff's  right  to  recover.  But 
the  doctrine  of  immateriality  does  not  apply  when  the  representation 
is  a  part  of  the  contract,  and  especially  when  it  is  in  reply  to  a  direct 
question.  "  Where  the  representation  is  no  part  of  the  contract,  it 
vitiates  the  policy  as  being  a  fraud  merely ;  and  therefore  if  it  be 
immaterial  or  be  substantially  complied  with,  it  will  not  affect  the 
validity  of  the  polic}'.-'  But  if  the  description  of  the  property  were 
not  a  part  of  the  contract,  but  were  a  mere  representation,  still  it  is  a 
great  mistake  to  say  that  it  is  immaterial.  It  was  said  to  be  imma- 
terial because  the  policy  compels  the  defendant,  not  to  pay  820,000, 
but  only  so  much  as  should  be  lost  by  the  fire,  and  therefore  the  less 
property  on  hand  to  be  burned,  the  less  risk  for  the  defendant  and 
the  better  for  him.  If  that  were  so  it  would  be  difficult  to  account 
for  the  provision  in  the  policy  that  the  defendant  would  not  insure  for 
more  than  three-fourths  the  value  of  the  property  on  hand.  The 
reason  for  this  limitation  is,  plainly,  to  make  it  to  the  interest  of  the 
plaintiff  to  take  care  of  the  property,  and  to  prevent  the  dangerous 
temptation  to  destroy  it  for  gain.  No  one  can  suppose  that  the 
defendant  would  have  insured  the  plaintiff  320,000  if  he  had  supposed 
that  the  property  was  only  worth  S20,000,  or  probably  not  half  so 
much. 

From  what  we  have  said,  it  will  appear  what  were  the  errors  on 
the  trial  below,  without  noticing  the  defendant's  many  exceptions, 
seriatim.  His  Honor  informed  the  jury  that  the  application  was  not 
apart  of  the  contract;  that  it  was  a  mere  representation,  and  that 
the  only  enquiry  for  them  was  the  value  of  the  tobacco  burned.  And 
he  very  emphatically  excluded  everything  else  from  their  considera- 
tion.    All  this  was  error. 
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It  is  said,  however,  that  a  subsequent  part  of  the  charge  cures 
these  errors.  His  Honor  closed  his  charge  by  saying,  '*  The  state- 
ments in  the  application  were  mere  representations,  and  unless  they 
were  fraudulent  and  false,  they  would  not  bar  the  plaintiff's  right  to 
recover."  If  this  were  so  in  theory,  still  it  would  be  dangerous  to 
allow  a  verdict  to  stand  where  there  is  so  much  probability  that  the 
jury  were  misled.  After  he  had  emphatically  told  them  that  the 
only  enquiry  was,  how  much  tobacco  was  burned,  what  did  they  care 
for  ''mere  representations,"  which  were  ^'no  part  of  the  contract." 
But  it  was  not  right  in  theory.  Let  it  be  supposed  that  the  state- 
ment of  the  value  of  the  tobacco  was  a  mere  representation — a  rep- 
resentation of  a  fact — and  that  representation  was  false,  but  not 
fraudulent,  and  misled  the  defendant  in  a  material  matter ;  the  plain- 
tiff could  not  recover.  A  representation  as  an  opinioriy  must  be  not 
only  false  but  fraudulent ;  but  not  so  with  the  representation  of  a 
fact  as  distinguished  from  an  opinion.  The  principle  is  very  well 
stated  by  Archbold  : 

"  As  the  undei  writer  calculates  his  risk  by  what  is  told  to  him  by 
the  insured  at  the  time  of  effecting  the  insurance,  the  law  exacts  from 
the  assured,  not  only  that  he  slate  all  he  knows  material  to  the  risk, 
but  that  what  he  states  shall  be  perfectly  true — insurance  being  a 
contract  in  which  the  utmost  good  faith  is  required  to  be  observed  on 
the  part  of  the  assured,  and  if  upon  effecting  an  insurance,  any  rep- 
resentation is  made  to  the  underwriter,  which  is  material,  and  if 
true,  would  lessen  the  risk,  if  such  representation  turn  out  to  be 
false,  it  will  have  the  effect  of  vitiating  the  policy.  And  it  matters 
little  to  him  whether  the  party  making  the  representation  knows  it  at 
the  time  to  be  false,  or  does  not  know  whether  it  is  false  or  true,  or 
believes  it  to  be  true  from  the  representations  of  others,*'  &c.  So 
that  Ilis  Honor  erred  in  telling  the  jury,  that  the  representations 
must  be  "  false  and  fraudulent."  It  was  sufficient  to  avoid  the  policy 
if  they  were  false,  however  honestly  made ;  because  it  was  the  repre- 
sentation of  a  fact  calculated  to  mislead,  and  not  an  expression  of 
opinion  or  belief. 

When  the  case  is  tried  again,  the  application,  the  policy  and  the 
conditions  and  stipulations  must  all  be  considered  as  one  instrument, 
as  containing  the  contract.  And  the  plaintiff  must  aver  and  prove 
compliance  with  all  his  part  of  the  contract. 

If  the  plaintiff  recover,  he  is  entitled  to  the  value  of  the  property 
burned,  which  was  embraced  in  the  policy,  not  exceeding  $20,000. 
The  value  of  the  tobacco,  was  what  it  was  worth  then  and  there — 
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to  Edward  P.  Tesson,  who  originally  brought  the  suit  and  becoming 
bankrupt  it  was  afterwards  prosecuted  in  the  name  of  the  plaintiff  as 
assignee  in  bankruptcy.  It  was  an  insurance  against  loss  by  fire  on 
a  distillery  building  and  machinery.  The  description  of  the  building 
embodied  in  the  policy  was,  '*  his  three  or  four  story  brick  distillery 
building,  and  machinery  in  the  same,  not  running,  no  fire  in  or  about, 
situated  entirely  detached  on  the  bank  of  the  Mackinaw  River,  in  the 
town  of  Torneyville,  Woodford  county,  Illinois,  valued  at  thirty-two 
thousand  dollars.'' 

The  description  in  the  application  for  insurance  was  substantially 
the  same  with  this  addition  :  "  gable  end  is  frame." 

The  defense  was  that  the  policy  was  avoided  by  breach  of  warranty 
in  this,  that  by  the  application  and  policy  Tesson  warranted  that  the 
premises  insured  were  built  of  the  materials  stated  in  the  policy  and 
application,  and  that  they  were  situated  entirely  detached,  when  in 
truth  the  warranty  was  false  in  this  that  the  distillery  building  was 
not  built  of  brick,  but  that  the  third  story  was  built  entirely  of  wood, 
and  a  portion  of  the  distillery  building  one  story  high,  sixty  feet  long 
and  thirty  feet  wide  was  built  entirely  of  wood,  and  that  the  boilers  for 
the  distillery  were  under  a  shed  roof  outside  the  wall  of  the  distillery, 
and  as  a  further  defense  the  same  matter  was  set  up  as  a  fraudulent 
concealment  and  misrepresentation  by  the  insured  in  not  disclosing 
the  entire  description  of  the  premises  as  they  really  existed. 

The  proof  conduced  to  show  that  Tesson  owned  but  one  distillery, 
and  that  was  the  one  in  question  ;  that  at  the  time  the  insurance  was 
effected,  Tesson,  who  was  in  the  vicinity  of  the  premises,  acquired 
the  distillery  by  foreclosure  of  mortgage,  and  immediately  telegraphed 
to  his  agent  in  St.  Louis  to  insure  it ;  that  the  agent  went  to  the 
oflSce  of  defendant  and  made  known  his  business,  and  the  agent  of 
defendant  drew  up  the  application,  which  the  agent  of  Tesson  signed  ; 
that  Tesson's  agent  stated  at  the  time  that  he  did  not  know  that  this 
description  was  correct,  but  that  he  had  plats  of  it  at  his  office  and 
would  go  and  fetch  them,  and  if  the  description  was  inaccurate  that 
it  might  be  made  perfect ;  that  he  did  bring  the  plats  and  lefl  them 
with  defendant's  agent ;  these  plats  were  put  in  evidence,  and  one  of 
the  plats  had  written  underneath,  '^  the  first  and  second  stories  are 
of  brick,"  and  the  evidence  conduced  to  show  that  the  distillery  as  a 
whole  stood  detached  from  any  other  buildingof  adjoining  proprietors  ; 
that  the  main  part  of  the  building  was  three  stories  high,  two  stories 
of  brick  and  the  third  story  of  wood  ;  that  there  were  boilers  set  in 
brick  outside  of  the  buildings  covered  with  a  shed  roof  (m  posts  and 
supported  against  the  wall,   with  an  engine  in  the  cellar ;  and  that 
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there  was  a  wooden  addition  to  the  main  building  one  story  high  and 
some  sixty  feet  long  and  thirty  feet  wide,  used  in  connection  with  the 
distillery  and  as  part  of  it. 

The  defendant  introduced  several  insurance  agents,  who  testified  to 
the  effect  that  in  their  opinion  [that]  the  risk  or  hazard  on  the  build- 
ing as  proven  to  be,  would  be  greater  than  on  such  as  described  in 
the  application  and  policy.  Some  of  them  also  testified  that  the  rate 
of  premiums  as  charged  in  the  policy  was  ample  and  sufficient  for 
insurance  on  the  buildings  as  they  really  existed  or  were  shown  to 
have  been. 

After  the  close  of  the  case  the  parlies  asked  instructions,  presenting 
the  issue  whether  this  distillery  building  was  the  identical  subject 
insured  in  the  policy,  or  whether  there  was  a  misrepresentation  of 
any  material  fact  or  a  breach  of  the  warranty,  created  by  embodying 
the  representations  made  in  the  policy. 

But  the  court  refused  all  instructions  asked,  and  gave  an  instruction 
to  the  effect  that  the  plaintiff  could  not  recover. 

This  case  was  before  this  court  formerly,  and  is  reported  in  40  Mo. 
Rep.  36.  It  was  then  in  the  shape  of  a  bill  in  equity  to  reform  the 
policy,  on  the  alleged  ground  that  there  was  a  mistake  made  in 
describing  the  premises,  but  the  proof  in  the  opinion  of  the  court 
failed  to  establish  such  mistake.  Judge  Holmes  in  delivering  the 
opinion  of  the  court,  said  :  *'  the  rule  is,  in  cases  of  express  warranty, 
it  is  wholly  immaterial  whether  matters  warranted  were  material  to 
the  risk  or  not,  but  here  the  question  is  rather  as  to  what  was 
warranted.  This  depends  partly  upon  the  true  interpretation  and 
proper  construction  of  the  policy,  and  in  part  upon  the  question  of 
fact  whether  the  buildings  were,  in  fact,  in  every  material  respect,  the 
same  as  the}'  were  described  in  the  policy,  and  whether  the  actual 
warranty  has  been  complied  with  or  not.  It  becomes  essentially  a 
question  whether  the  facts  not  literally  embodied  in  the  description 
in  the  policy,  and  so  not  disclosed,  were  material  to  the  risk  ;  and 
there  can  be  no  doubt  I  hat  this  is  u  (luestion  of  fact  for  a  jury." 
The  judgment  was  reversed  and  the  cause  sent  back  so  that  the 
plaintiff  might  proceed  at  law  upon  an  amended  petition  if  he  chose 
to  do  so.  As  the  record  now  stands  before  this  court  the  ruling 
above  quoted  seems  to  me  to  be  more  favorable  to  the  defendant  than 
the  facts  of  this  case  justify. 

It  seems  that  neither  of  the  agents,  at  the  time  the  application 
was  made,  had  any  definite  knowledge  of  the  exact  description  of 
the  building  or  of  the  materials  of  which  it  was  composed,  and  the 
evidence  also  conduced  to  show  that  as  part  of  such  description,  maps 
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were  afterwards  to  be  produced  by  the  agent  of  Tesson,  and  that 
such  maps  were  in  fact  furnished.  That  underneath  one  of  the  maps 
was  written  *'the  first  and  second  stories  are  of  brick."  Now  the 
natural  impression  would  be  that  the  rest  of  the  building  above  the 
ground  was  of  wood.  This  evidence  also  conduced  to  show  that  the 
whole  matter  was  as  it  were  in  fieri^  or  left  open  for  the  delivery  of 
the  maps.  Whether  such  maps  were  to  be  delivered,  and  were  in 
fact  delivered  or  shown  to  the  agent  of  the  defendants,  were  questions 
of  fact,  to  be  determined  by  a  jury.  If  the  matter  was  left  open,  as 
indicated,  till  the  maps  were  delivered  or  produced,  then  the  material 
facts  not  disclosed  in  the  application  and  policy  as  written  out  were 
furnished,  and  the  agent  of  the  defendant  might  have  returned  the 
premium  and  withdrawn  the  policy.  But  no  such  offer  appears  in 
the  evidence. 

I  am  clearly  of  the  opinion  that  the  court  erred  in  withdrawing  the 
case  from  the  jury,  by  the  instruction  given  on  its  own  motion.  It 
was  in  the  nature  of  a  demurrer  to  the  evidence  produced  on  all  the 
facts  detailed  in  evidence  before  the  jury,  on  both  sides.  If  a  plaintiff 
makes  out  a  case  upon  which  he  can  go  to  the  jurj^  the  court  has  no 
right,  after  the  evidence  is  in,  to  assume  it  to  be  true,  and  require  the 
jury  to  find  for  the  defendant,  or,  which  is  the  same  thing,  to  declare 
that  upon  the  whole  case,  the  plaintiff  is  not  entitled  to  recover. 
Assuming,  however,  that  the  Court's  instruction  was  based  alone 
upon  the  plaintiff's  case,  it  was  not  proper  thus  to  take  the  case  from 
the  jury.  The  facts  given  in  evidence  by  the  plaintiff,  if  true,  it 
seems  to  me  made  out  a  prima  facie  case,  and  the  jury  ought  to  have 
been  suffered  to  pass  upon  them. 

Judgment  reversed,  and  cause  remanded. 

The  other  judges  concur. 
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Mr.  JustiGe  Miller  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance,  obtained  by  defend- 
ant in  error  on  the  life  of  his  wife  from  the  corporation,  which  is 
here  as  plaintiff. 

The  making  of  the  policj'  and  the  death  of  the  wife  being  ad- 
mitted, the  defendant  below  assumed  the  burden  of  a  defense, 
which  rested  on  the  falsehood  of  certain  answers  to  questions  found 
in  the  application  of  plaintiff. 

By  the  terms  of  the  policy  it  became  void  if  any  of  these  repre- 
sentations proved  to  be  untrue.  The  plea  of  defendant  sets  np 
some  ten  or  twelve  of  these  responses  as  false,  but  the  questions 
presented  here  relate  to  but  two  of  these. 

In  answer  to  interrogatory  No.  1),  "  Has  the  party  ever  had  any 
serious  illness,  local  disease,  or  personal  injury;  if  so,  of  what  na- 
ture, and  at  what  age?"     The  parties  answered  "  No." 

In  regard  to  this,  defendant  asserted  that  in  the  year  1862,  some 
five  or  six  years  before  the  application  was  made,  and  when  the 
wife  was  about  fourteen  years  old,  she  had  been  seriously  injured 
by  a  fall  from  a  tree. 

Under  a  rule  of  practice  in  the  State  courts  of  Iowa,  adopted  by 
the  Circuit  Court  of  that  district,  the  judge  required  the  jury  to 
respond  to  the  following  interrogatory : 

"Did  Malinda  Jane  Wilkinson,  (the  wife,)  in  the  year  1862, 
receive  a  serious  personal  injury  by  falling  from  a  tree  ?"  to  which 
they  answered,  *' Yes  ;  injured,  not  seriously." 

As  the  defendant  concedes  that,  to  defeat  the  action,  the  injury 
must  have  been  serious,  the  response  of  the  jury  would  seem  to  be 
conclusive.  But  the  counsel  for  defendant  argue  that  the  jury  were 
misled  in  making  this  response  by  the  instruction  of  the  court  on 
that  subject,  and  by  the  further  question,  which  it  propounded 
to  them  in  regard  to  the  same  matter.  This  other  question  is  thus 
stated  in  the  record :  *^  Were  the  effects  of  such  fall  temporary, 
and  hud  these  effects  wholly  passed  away  without  influencing  or 
affecting  her  subsequent  health,  or  length  of  life,  prior  to  the  time 
when  the  application  for  insurance  in  this  case  was  taken?"  To 
this  the  jury  annwered,  Yes. 

And  on  this  branch  of  the  case  the  court  said  to  the  jury  that, 
if  the  effects  of  the  fall  wore  temporary,  and  had  entirely  passed 
away  before  the  application  was  taken,  and  if  it  did  not  affect  her 
health  or  shorten  her  life,  then  the  non-disclosure  of  the  fall  is  no 
defense  to  the  action.  On  the  other  hand,  if  the  effects  of  the  fall 
were  not  temporary,  and  remained  when  the  application  was  taken, 
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or  if  the  fall  affooted  the  general  health  or  was  so  serious  that  it 
might  affbct  the  health  or  shorten  life,  then  the  non-disclosure  would 
defeat  recovery,  although  the  failure  to  mention  the  fall  was  not 
intentional  or  fraudulent. 

It  is  insisted  by  counsel  for  defendant  that  if  the  injury  was 
considered  serious  at  the  time,  it  is  one  which  must  be  mentioned 
in  reply  to  the  interrogatory,  and  that  whether  any  further  inquiry 
is  expedient  on  the  subject  of  its  permanent  influence  on  the  health, 
is  for  the  insurer  to  determine  before  making  insurance.  But 
there  are  grave  and  obvious  difficulties  in  this  construction.  The 
accidents  resulting  in  personal  injuries,  which  at  the  moment  are 
considered  by  the  parties  serious,  are  so  very  numerous  that  it 
would  be  almost  impossible  for  a  person  engaged  in  active  life  to 
recall  them  at  the  age  of  forty  or  fifty  years ;  and  if  the  failure  to 
mention  all  such  injuries  must  invalidate  the  policy,  very  few  would 
be  sustained  where  thorough  inquiry  is  made  into  the  history  of 
the  party,  whose  life  is  the  subject  of  insurance.  There  is,  besides, 
the  question  of  what  is  to  be  considered  a  serious  injury  at  the 
time.  K  the  party  gets  over  it  completely,  without  leaving  any  ill 
consequence,  in  a  few  days,  it  is  clear  that  the  serious  aspect  of  the 
case  was  a  mistake.  Is  it  necessary  to  state  the  injury  and  explain 
the  mistake  to  meet  the  requirements  of  the  policy  ? 

On  the  other  hand,  when  the  question  arises,  as  in  this  case,  on 
a  trial,  the  jury,  and  not  the  insurer,  must  decide  whether  the 
injury  was  serious  or  not.  In  deciding  this,  are  they  to  reject  the 
evidence  of  the  ultimate  effect  of  the  injury  on  the  party's  health, 
longevity,  strength,  and  other  similar  considerations  ?  This  would 
be  to  leave  out  of  view  the  essential  purpose  of  the  inquiry,  and 
the  very  matters  which  would  throw  most  light  on  the  nature  of 
the  injury,  with  reference  to  its  influence  on  the  insurable  character 
of  the  life  proposed. 

Looking,  then,  to  the  purpose  for  which  the  information  is  sought 
by  the  question,  and  to  the  difficulty  of  answering  whether  an 
injury  was  serious,  in  any  other  manner  than  by  reference  to  its 
permanent  or  temporary  influence  on  the  health,  strength,  and 
longevity  of  the  party,  we  are  of  opinion  that  the  court  did 
not  err  in  the  criterion  by  which  it  directed  the  jury  to  decide  the 
interrogatory  propounded  to  them, — Wilkinson  vs.  Connecticut 
Mut.  Life  Ins.  Co.,  30  Iowa  Keports. 

The  other  answer,  which  defendant  alleges  to  have  been  false,  is 
made  to  an  inquiry  as  to  the  nge  of  the  mother  at  the  time  of  her 
death,  and  the  disease  of  which  she  died. 
—39 
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The  application  Bhows  that  it  was  answerod  that  she  died  at  forty, 
of  a  fever.  Evidence  was  given  by  defendant  tending  to  prove 
that  she  died  much  younger  of  consumption.  In  avoidance  of  this, 
plaintiif  was  permitted  to  prove  that  the  agent  of  the  insurance 
company,  who  took  down  the  answers  of  the  applicant  and  his 
wife  to  all  the  interrogatories,  was  told  by  both  of  them  that  they 
knew  nothing  about  the  cause  of  the  mother's  death  or  her  age  at 
the  time ;  that  the  wife  was  too  young  to  know  or  remember  any- 
thing about  it,  and  the  husband  had  never  known  her.  But  that 
there  was  present  at  [the]  time  the  agent  was  taking  the  application, 
an  old  woman,  who  said  she  had  knowledge  on  that  subject,  and  that 
the  agent  questioned  her  for  himself,  and  from  what  she  told  him 
he  filled  in  the  answer  which  is  now  alleged  to  be  untrue,  without 
its  truth  being  afSrmed  or  assented  to  by  plaintiff  or  the  wife.  The 
jury  find  all  this  in  their  special  verdict,  and  also  find  that  the 
mother  died  at  the  age  of  twenty-three  years,  and  did  not  die  of 
consumption.  The  husband  and  wife  had  all  been  slaves,  and  it  is 
found  that  the  applicant  did  not  know,  when  the  application  was 
signed,  how  the  answer  to  this  question  had  been  filled  in. 

And  on  this  subject  the  court  instructed  the  jury  that  if  the 
applicant  did  not  know  at  what  age  her  mother  died,  and  did  not 
state  it,  and  declined  to  state  it,  and  that  her  age  was  inserted  by 
the  agent  upon  statements  made  to  him  by  others  in  answer  to 
inquiries  he  made  of  them,  and  upon  the  strength  of  his  own 
judgment,  based  upon  data  thus  obtained,  it  was  no  defense  to  the 
action  to  show  that  the  agent  was  mistaken,  and  that  the  mother 
died  at  the  age  of  twenty-three  years. 

To  the  introduction  of  the  oral  testimony  regarding  the  action 
of  the  agent,  and  to  the  instructions  of  the  court  on  that  subject 
the  defendant  excepted ;  and  assigns  the  ruling  of  the  court  as 
error  on  the  ground  that  it  permitted  the  written  contract  to  be 
contradicted  and  varied  by  parol  testimony. 

The  great  value  of  the  rule  of  evidence  here  invoked  cannot  be 
easily  overestimated.  As  a  means  of  protecting  those  who  are 
honest,  accurate,  and  prudent  in  making  their  contracts,  against 
fraud  and  false  swearing,  against  carelessness  and  inaccuracy,  by 
furnishing  evidence  of  what  was  intended  by  the  parties,  which 
can  always  be  produced  without  fear  of  change  or  liability  to 
misconstruction,  the  rule  merits  the  eulogies  it  has  received.  But 
experience  has  shown  that  in  reference  to  these  very  matters  the 
rule  is  not  perfect.  The  written  instrument  does  not  always 
represent  the  intention  of  both  parties,  and  sometimes  it  fails  to  do 
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BO  as  to  either;  and  where  this  has  been  the  result  of  accident^  or 
mistake,  or  fraud^  the  principle  has  been  long  recognized  that 
nnder  proper  circumstances;  and  in  an  appropriate  proceeding,  the 
instrument  may  be  set  aside  or  reformed;  as  best  suits  the  purposes 
of  justice. 

This  rule  of  evidence  adopted  by  the  courts  as  a  protection 
against  fraud  and  false  swearings  would;  as  was  said  in  regard  to 
the  analogous  rule  known  as  the  statute  of  frauds,  become  the 
instrument  of  the  very  fraud  it  was  intended  to  prevent,  if  there 
did  not  exist  «ome  authority  to  correct  the  universality  of  its 
application.  It  is  upon  this  principle  that  courts  of  equity  proceed 
in  giving  the  relief  just  indicated;  and  though  the  courts,  in  a 
common  law  action^  may  be  more  circumscribed  in  the  freedom 
with  which  they  inquire  into  the  origin  of  written  agreements,  such 
an  inquiry  is  not  always  forbidden  by  the  mere  fact  that  the  party's 
name  has  been  signed  to  the  writing  offered  in  evidence  against 
him. 

In  the  case  before  us  a  paper  is  offered  in  evidence  against  the 
plaintiff,  containing  a  representation  concerning  a  matter  material 
to  the  contract  on  which  the  suit  is  brought,  and  it  is  not  denied 
that  he  signed  the  instrument,  and  that  the  n  presentation  is 
untrue.  But  the  parol  testimony  makes  it  clear  beyond  a  question, 
that  this  party  did  not  intend  to  make  that  representation  when 
he  signed  the  paper,  and  did  not  know  he  was  doing  so,  and,  in 
fact,  had  refused  to  make  any  statement  on  that  subject.  If  the 
writing  containing  this  representation  had  been  prepared  and 
signed  by  the  plaintiff,  in  his  application  for  a  policy  of  insurance 
on  the  life  of  his  wife,  and  if  the  representation  complained  of  had 
been  inserted  by  himself,  or  by  some  one  who  was  his  agent  alone 
in  the  matter,  and  forwarded  to  the  principal  office  of  the  defendant 
corporation,  and  acted  upon  as  true,  by  the  officers  of  the  company 
it  is  easy  to  see  that  justice  would  authorize  them  to  hold  him  to 
the  truth  of  the  statement,  and  that  as  they  had  no  part  in  the 
mistake  which  he  made,  or  in  the  making  of  the  instrument  which 
did  not  truly  represent  what  he  intended,  he  should  not,  after  the 
event,  be  permitted  to  show  his  own  mistake  or  carelessness  to  the 
prejudice  of  the  corporation. 

If,  however,  we  suppose  the  party  making  the  insurance  to  have 

been  an  individual,  and  to  have  been  present  when  the  application 

was  signed,  and  soliciting  the  assured  to  make  the  contract  of 

insurance,  and  that  the  insurer  himself  wrote  out  all  these  repre- 

entations,  and  was  told  by  the  plaintiff  and  his  wife  that  they 
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knew  nothing  at  all  of  this  particular  subject  of  inquiry,  and  that 
they  refused  to  make  any  statement  about  it,  and  yet  knowing  all 
this,  wrote  the  representation  to  suit  himself,  it  is  equally  clear, 
that  for  the  insurer  to  insist  that  the  policy  is  void  because  it 
contains  this  statement,  would  be  an  act  of  bad  faith  and  of  the 
grossest  injustice  and  dishonesty.  And  the  reason  for  this  is  that 
the  representation  was  not  the  statement  of  the  plaintiff,  and  that 
the  defendant  knew  it  was  not  when  he  made  the  contract;  and 
that  it  was  made  by  defendant,  who  procured  plaintiff's  signature 
thereto. 

It  is  in  precisely  such  cases  as  this  that  courts  of  law  in  modern 
times  have  introduced  the  doctrine  of  equitable  estoppels,  or  as  it 
is  sometimes  called,  estoppels  in  pais.  The  principle  is,  that  where 
one  party  has  by  his  representations  or  his  conduct  induced  the 
other  party  to  a  transaction  to  give  him  an  advantage,  which  it 
would  be  against  equity  and  good  conscience  to  assert,  he  would 
not  in  a  court  of  justice  be  permitted  to  avail  himself  of  that 
advantage.  And  although  the  cases  to  which  this  principle  is  to 
be  applied  are  not  so  well  defined  as  could  be  wished,  the  general 
doctrine  is  well  understood  and  is  applied  by  courts  of  law  as  well 
as  equity,  where  the  technical  advantage  thus  obtained  is  set  up  and 
relied  on  to  defeat  the  ends  of  justice  or  establish  a  di&honest 
claim.  It  has  been  applied  to  the  precise  class  of  cases  of  the  one 
before  us  in  numerous  well  (jonsidered  judgments  by  the  courts  of 
this  country.  Plum  vs.  Cataraugus  Ins.  Co.,  18  N.  Y.  392;  Kow- 
ley  vs.  Empire  Ins.  Co.,  36  N.  Y.,  550;  Woodbury  Saving  Bank 
vs.  Charter  Oak  Ins.  Co.,  31  Conn.,  526;  Combs  vs.  The  Hannibal 
F.  &  M.  Ins.  Co.,  43  Mo.,  148. 

Indeed,  the  doctrine  is  so  well  understood  and  so  often  enforced 
that,  if  in  the  transaction  we  are  now  considering.  Ball,  the  insur- 
ance agent,  who  made  out  the  application,  had  been  in  fact  the 
underwriter  of  the  policy,  no  one  would  doubt  its  applicability  to 
the  present  case.  Yet  the  proposition  admits  of  as  little  doubt 
that  if  Ball  was  the  agent  of  the  insurance  company,  and  not  of 
the  plaintiff,  in  what  ho  did  in  filling  up  the  application,  the 
company  must  bo  bold  to  stand  just  as  he  would  if  he  were  the 
principal. 

Although  the  very  well  considered  brief  of  counsel  for  plaintiff 
in  error  takes  no  issue  on  this  point,  is  is  obvious  that  the  sound- 
ness of  the  court's  instructions  must  be  tested  mainly  by  the 
answer  to  be  given  to  the  question.  Whose  agent  was  Ball  in  filling 
up  the  application  'i 
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This  question  has  been  decided  differently  by  courtfi  of  the  high- 
est respectability  in  cases  precisely  analogous  to  the  present.  It 
is  not  to  be  denied  that  the  application^  logically  considered,  is  the 
work  of  the  assured,  and  if  left  to  himself  or  to  such  assistance  as 
he  might  select,  the  person  so  selected  would  be  his  agent,  and  he 
alone  would  be  responsible.  On  the  other  hand,  it  is  well  known, 
80  well  that  no  court  would  be  justified  in  shutting  its  eyes  to  it, 
that  insurance  companies  organized  under  the  laws  of  one  State, 
and  having  in  that  State  their  principal  business  office,  send  these 
agents  all  over  the  land,  with  directions  to  solicit  and  procure  ap- 
plications for  policies,  furnishing  them  with  printed  arguments  in 
favor  of  the  value  and  necessity  of  life  insurance,  and  of  the  special 
advantages  of  the  corporation,  which  the  agent  represents. 

They  pay  these  agents  large  commissions  on  the  premiums  thus 
obtained,  and  the  policies  are  delivered  at  their  hands  to  the 
assured.  The  agents  are  stimulated  by  letters  and  instructions  to 
activity  in  procuring  contracts,  and  the  party,  who  is  in  this  manner 
induced  to  take  out  a  policy,  rarely  sees  or  knows  anything  about 
the  company  or  its  officers,  by  whom  it  is  issued,  but  looks  to  and 
relies  upon  the  agent,  who  has  persuaded  him  to  effect  insurance  as 
the  full  and  complete  representative  of  the  company,  in  all  that  is 
said  or  done  in  making  the  contract.  Has  he  not  a  right  to  so 
regard  him  ? 

It  is  quite  true  that  the  reports  of  judicial  decisions  are  filled 
with  the  efforts  of  these  companies,  by  their  counsel,  to  establish 
the  doctrine  that  they  can  do  all  this  and  yet  limit  their  responsi- 
bility for  the  acts  of  these  agents  to  the  simple  receipt  of  the 
premium  and  delivery  of  the  policy,  the  argument  being  that,  as 
to  all  other  acts  of  the  agent,  he  is  the  agent  of  the  assured. 

This  proposition  is  not  without  support  in  som'e  of  the  earlier 
decisions  on  the  subject ;  and,  at  a  time  when  insurance  companies 
waited  for  parties  to  come  to  them  to  seek  assurance,  or  to  for- 
ward applications  on  their  own  motion,  the  doctrine  had  a  reason- 
able foundation  to  rest  upon.  But  to  apply  such  a  doctrine,  in  its 
full  force,  to  the  system  of  selling  policies  through  agents,  which 
we  have  described,  would  be  a  snare  and  a  delusion,  leading,  as  it 
has  done  in  numerous  instances,  to  the  grossest  frauds,  of  which 
the  insurance  corporations  receive  the  benefits,  and  the  parties 
supposing  themselves  insured  are  the  victims. 

The  tendency  of  the  modern  decisions  in  this  country  is  steadily 
in  the  opposite  direction.  The  powers  of  the  agent  ar (3  prima  faciey 
co-extensive  with  the  business  intrusted  to  his  care,  and  will  not 
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be  narrowed  by  limitations  not  communicated  to  the  person  with 
whom  he  deals. — Beebe  vs.  Hartford  Ins.  Co.,  25  Conn.,  251; 
The  Lycoming  Ins.  Co.  vs.  ShoUenberg,  8  Wright,  259 ;  Beal  vs. 
The  Park  Ins.  Co.,  16  Wis.,  241;  Davenport  vs.  Peoria  Ins. 
Co.,  17  Iowa,  274.  An  insurance  company,  establishing  a  local 
agency,  must  be  held  responsible  to  the  parties  with  whom  they 
transact  business  for  the  acts  and  declarations  of  the  agent,  within 
the  scope  of  his  employment,  as  if  they  proceeded  from  the  princi- 
pal.— Saving  Bank  vs.  Charter  Oak  Ins.  Co.,  31  Conn.,  517; 
Horwitz  vs.  Equitable  Ins.  Co.,  40  Mo.,  557  ;  Ayers  vs.  Hartford 
Ins.  Co.,  17  Iowa,  156;  The  Howard  Ins.  Co  vs.  Bruner,  II  Har- 
ris,  60. 

In  the  fifth  edition  of  American  Leading  Cases,  917,  afler  a  full 
consideration  of  the  authorities,  it  is  said  that,  "by  the  interested 
or  officious  zeal  of  the  agents  employed  by  the  insurance  companies 
in  the  wish  to  outbid  each  other  and  procure  customers,  they  not 
unfrequently  mislead  the  insured,  by  a  false  or  erroneous  state- 
ment of  what  the  application  should  contain,  or,  taking  the  pre- 
paration of  it  into  their  own  hands,  procure  his  signature  by  an 
assurance  that  it  is  properly  drawn,  and  will  meet  the  require- 
ments of  the  policy.  The  better  opinion  seems  to  be  that,  when 
this  course  is  pursued,  the  description  of  the  risk  should,  though 
nominally  proceeding  from  the  insured,  be  regarded  as  the  act  of 
the  insurers.'* — Rowley  vs.  Empire  Ins.  Co.,  36  N.  Y.,  550. 

The  modern  decisions  fully  sustain  this  proposition,  and  they 
seem  to  us  founded  in  reason  and  justice,  and  meet  our  entire  ap- 
proval. 

This  principle  does  not  admit  oral  testimony  to  varj'  or  contra- 
dict that  which  is  in  writing,  but  it  goes  upon  the  idea  that 
the  writing  offered  in  evidence  was  not  the  instrument  of  the 
party  whose  name  is  signed  to  it ;  that  it  was  procured  under 
such  circumstances  by  the  other  side  as  estops  that  side  from 
using  it  or  relying  on  its  contents — not  that  it  may  be  con- 
tradicted by  oral  testimony,  but  that  it  may  be  shown  by  such 
testimony  that  it  cannot  be  lawfully  used  against  the  party  whose 
name  is  signed  to  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Section  26.  Whenever  a  judgment  for  the  recovery  of  money 
haa  heretofore  been  or  hereafter  may  be  recovered  in  any  of  the 
courts  of  this  State  or  in  any  of  the  courts  of  the  United  States 
having  jurisdiction  in  this  Stale,  against  any  insurance  company  or 
against  any  association,  partnership,  firm  or  individual  engaged  in 
the  business  of  insurance,  and  holding  a  certificate  of  authority 
therefor  from  the  State  treasurer,  under  the  laws  of  the  State,  or 
from  the  insurance  commissioner  under  this  act,  and  an  execution 
thereon  is  issued  and  duly  returned  unsatisfied  in  whole  or  in  part, 
and  proof  is  made  by  any  person,  by  filing  with  the  insurance 
commissioner  a  certified  transcript  of  the  docket  of  such  judgment, 
together  with  a  certificate  of  the  clerk  of  the  court  in  the  county 
where  the  judgment  roll  in  said  action  is  filed  and  the  judgment 
therein  is  docketed,  that  an  execution  has  been  issued  on  said  judg- 
ment to  the  proper  oflScer  of  such  county  and  returned  unsatisfied,  in 
whole  or  in  part,  with  the  date  of  issuing  and  return,  the  insurance 
commissioner  shall  forthwith  revoke  all  authority  or  license  for  the 
transaction  of  any  kind  of  insurance  business  within  this  State 
conferred  upon  such  insurance  company,  association,  partnership, 
firm  or  individual  by  any  certificate  therefor  granted  by  said  com- 
missioner to  such  company,  association,  partnership,  firm  or  indi- 
vidual under  the  provisions  of  this  act,  and  shall  withhold  there- 
from any  new  certificate  of  authority,  such  as  is  contemplated 
herein,  until  such  judgment  so  docketed  against  such  company, 
association,  partnership,  firm  or  individual,  is  wholly  paid  and  sat- 
isfied, and  proof  thereof  filed  with  such  commissioner  by  the  oflScial 
certificate  of  the  clerk  of  the  court  in  the  county  where  the 
judgment  roll  is  filed  and  judgment  docketed,  showing  that 
the  same  is  satisfied  of  record,  and  until  the  expenses  and  fees 
incurred    in    the  case    under    the  provisions   of   this    title    are 
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also  paid  by  such  company,  association,  partnership,  firm  or 
individual ;  and  the  insurance  commissioner  shall  also  forthwith 
cause  notice  of  such  revocation  of  authority  to  be  published 
in  some  daily  newspaper  printed  and  published  at  the  capital 
of  the  State,  for  at  least  one  week;  and  during  the  time  such 
authority  or  license  remains  so  .revoked  it  shall  be  unlawful  for 
the  company,  association,  partnership,  firm  or  individual,  holding 
such  revoked  certificate  of  authority,  or  any  of  its  agents  or  officers, 
to  issue  or  renew  any  policies  of  insurance,  take  any  risks,  or 
transact  any  business  relating  to  insurance,  except  such  as  is 
absolutely  necessary  in  closing  up  its  affairs  in  this  State. 

§  27.  All  duties  heretofore  required  to  be  performed  by,  or 
responsibility  imposed  upon  the  State  treasurer  of  this  State, 
under  the  existing  laws  regulating  insurance  companies,  shall  here- 
after be  performed  by  the  insurance  commissioner,  so  far  as  such 
duties  and  responsibilities  are  not  changed,  modified  or  repealed  by 
this  act. 

§  28.  All  insurance  companies  doing  business  in  this  State, 
under  the  provisions  of  this  act,  shall  annually,  at  the  time  the 
certificate  of  authority  is  granted,  pay  the  Treasurer  of  State  two 
per  cent,  on  all  premiums  received  in  cash  and  other  obligations, 
except  what  are  denominated  insurance  deposit  notes,  represent- 
ing dividends  of  the  company,  by  their  agents  or  attorneys  in 
this  State  during  the  year  ending  on  the  preceding  thirty-first  day 
of  December,  which  sum  shall  be  paid  into  the  general  revenue 
fund,  and  shall  be  in  lieu  of  all  other  taxes  or  licenses  to  be  col- 
lected from  said  companies  in  this  State. 

§  29.  Agents  or  employees  of  any  insurance  company  doing 
business  in  this  State,  appointed  or  authorized  to  solicit  for  appli- 
cations for  insurance,  to  issue  policies,  to  collect  premiums  on  the 
same,  to  adjust  losses,  or  to  transact  any  other  duties  or  business 
for  such  companies,  shall  be  held  personally  responsible  to  such 
company  for  any  moneys  or  property  received  by  them  for  such 
company  j  and  in  case  any  such  agent  or  employee  shall  embezzle 
or  fraudulently  convert  to  his  own  use,  or  shall  take  or  secrete, 
with"  intent  to  embezzle  and  convert  to  his  own  use,  without  the 
consent  of  such  company,  any  money  or  other  property  belonging 
to  such  company,  which  he  shall  have  collected  or  which  shall 
otherwise  come  into  his  possession,  or  shall  be  under  his  care  or 
control  b}''  virtue  of  such  agency  or  employment,  or  shall  receive 
any  consideration  other  than  such  allowed  by  the  company,  for 
which  he  is  acting  in  the  settlement  or  adjustment  or  payment  of 
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a  loss,  with  intent  to  defraud  either  said  company  or  any  insurer, 
he  shall  be  deemed  guilty  of  the  crime  of  larceny,  and  on  convic- 
tion therefor  shall  be  subject  to  the  fines  and  penalties  provided  by 
statute  for  the  punishment  of  larceny. 

If  any  person  or  persons  insured  in  any  company  doing  business 
in  this  State  as  provided  in  this  act,  shall  wilfully  make  any  false 
statement,  under  oath,  in  making  any  claim  or  proof  of  loss,  as 
required  by  said  company,  they  shall  be  deemed  guilty  of  a  felony 
and  shall  suffer  the  pains  and  penalties  of  perjury  as  provided  by 
the  laws  of  this  State. 

TITLE  IV. 

FIRE  INSURANCE   COMPANIES. 

Section  1.  No  joint  stock  fire  insurance  company  shall  be  organ- 
-  ized  in  this  State,  or  do  business  in  this  State,  unless  it  has  two 
hundred  thousand  dollars  capital.  No  joint  stock  fire,  inland  or 
marine  insurance  company  of  any  other  State  or  nation  shall  do 
business  in  this  State  unless  it  has  at  least  three  hundred  thousand 
dollars  capital. 

§  2.  No  mutual  fire  insurance  company,  not  of  this  State, 
shall  do  business  in  this  State. 

§  3.  No  fire  or  inland  insurance  company  of  this  State,  or 
doing  business  in  this  State,  shall  expose  itself  to  any  loss  on  any 
one  fire  or  inland  navigation  risk  or  hazard,  either  by  one  or  more 
policies,  to  an  amount  exceeding  five  per  cent,  of  its  paid  up 
capital,  in  the  case  of  a  fire,  or  ton  per  cent,  in  the  case  of  an  in- 
land insurance  company,  whether  reinsured  or  not. 

§  4.  No  fire  insurance  company  shall  make  any  dividend,  ex- 
cept from  the  surplus  profits  arising  from  its  business.  In 
estimating  such  profits  there  shall  be  reserved  therefrom : 

1.  A  sum  equal  to  the  whule  amount  of  premiums  on  unexpired 
risks  and  policies,  which  are  hereby  declared  to  be  unearned 
premiums ; 

2.  All  sums  due  the  company  on  bonds  and  mortgages,  bonds, 
stocks,  and  book  accounts,  of  which  no  part  of  the  principal,  nor  the 
interest  thereon,  has  been  paid  during  the  preceding  year  and  for 
which  foreclosure  or  suit  has  not  been  commenced,  or  which  after 
judgment  obtained  thereon  shall  have  remained  more  than  two 
years  unsatisfied,  and  on  which  interest  shall  not  have  been  paid ; 
and, 

3.  All  interest  due  or  accrued,  and  remaining  unpaid  ;  Provided, 
that  any  company  may  declare  dividends  not  exceeding  fifteen  per 
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cent,  on  its  capital  stock  in  any  one  year,  that  possesses  an  accumn- 
ulated  fund  in  addition  to  the  amount  of  its  capital  stocky  and  of 
such  dividend,  and  all  actual  outstanding  liabilities,  equal  to  one- 
half  of  the  amount  of  all  premiums  on  risks  not  terminated  at  the 
time  of  making  such  dividend.  Any  dividend  made  contrary  to 
this  section  shall  subject  the  company  making  the  same  to  a  for- 
feiture of  its  charter,  and  each  stockholder  receiving  it  to  a  lia- 
bility to  the  creditors  of  such  company  to  the  extent  of  the  dividend 
received,  beside  the  other  penalties  and  punishments  prescribed 
by  law. 

This  section  shall  not  apply  to  the  declaration  of  scrip  dividends 
by  participating  companies;  but  no  such  scrip  dividend  shall  bo 
paid,  except  from  surplus  profits  after  reserving  all  sums  as  above 
provided,  including  the  whole  amount  of  premiums  on  unexpired 
risks. 

The  word  '^year,"  wherever  used  in  this  section,  shall  be  con- 
strued to  mean  the  calendar  year. 

§  5.  Any  joint  stock  fire  insurance  company  may  (upon  the 
written  consent  of  the  holders  of  three-fourths  in  amount  of  the 
stock)  permit  the  insured  to  participate  in  the  profits  of  its  busi- 
ness, and  provide  how  far  any  scrip  issued  to  the  insured  for  such 
profits,  shall  be  liable  for  the  losses  to  be  sustained ;  and  any  com- 
pany so  doing,  whenever  an  amount  not  less  than  one  hundred 
thousand  dollars  has  been  accumulated,  and  scrip  so  issued  there- 
for, may,  upon  the  written  consent  of  the  holders  of  three-fourths 
in  amount  of  the  stock,  pay  off  and  cancel  an  amount  of  the 
original  cash  capital  equal  to  one-half  of  the  accumulated  profits, 
and  so  may  continue  from  time  to  time  until  the  whole  amount  of 
the  original  cash  capital  is  paid  off;  provided,  that  before  any 
portion  of  such  capital  stock  shall  be  so  paid  off,  proof  shall  bo 
exhibited  to  the  insurance  commissioner  that  an  amount  of  accam- 
lated  profits  has  been  realized,  scrip  issued  therefor,  and  invest- 
ment made  thereof,  pursuant  to  the  provisions  of  section  4  of  Title 
III.  of  this  act,  at  least  equal  to  double  the  amount  so  desired  to 
be  paid  off  and  canceled,  and  the  said  commissioner  shall  also 
first  certify  that  he  is  satisfied  with  such  proof. 

§  6.  No  fire  insurance  company  of  any  other  State  of  the 
United  States,  in  which  the  substantial  provisions  of  this  act  shall 
be  enacted,  shall  be  required  to  make  any  deposit  in  this  State. 

§  7.  No  foreign  fire  insurance  company  shall  do  business  in 
this  State  unless  it  has  on  deposit  with  the  commissioner  of  this 
State,  for  the  benefit  of  all  its  policy  holders  in  the  United  States, 
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the  sum  of  two  hundred  thousand  dollars,  invested  and  valued  as 
prescribed  in  section  4  of  Title  III.,  or  unless  it  has  complied  with 
the  next  section. 

§  8.  A  foreign  fire  insurance  company,  which  has  its  principal 
office  in  the  United  States  in  any  State  where  the  provisions  of  law 
contained  in  this  act  shall  be  in  force,  may  file  with  the  insurance 
commissioner  of  this  State  a  certificate,  made  by  the  insurance 
commissioner  of  such  other  State,  that  he  holds  a  deposit  made  by 
such  company,  such  as  is  described  in  the  last  section. 

No  deposit  shall  bo  required  in  this  State  from  such  company 
while  the  deposit  so  certified  remains  sufficient. 

§  9.  No  foreign  insurance  company  shall  make  any  contract  of 
insurance  against  loss  or  damage  by  fire  or  inland  navigation  risks, 
nor  expose  itself  to  any  such  loss  by  any  one  risk,  for  any  greater 
amount  in  proportion  to  its  capital,  as  determined  by  the  following 
provisions,  than  companies  of  thi»*  State  may. 

§  10.  For  the  purposes  of  this  act  the  capital  of  any  foreign 
insurance  company  doing  fire  insurance  business  in  this  State,  shall 
be  deemed  to  be  the  aggregate  value  of  its  deposits  with  the  insur- 
ance or  other  departments  of  this  State,  and  of  the  other  States 
of  the  United  States,  for  the  benefit  of  policy  holders  in  any  such 
State,  or  in  the  United  States,  and  its  assets  and  investments 
certified  according  to  the  provisions  of  this  act  in  the  United 
States,  after  making  the  same  deductions  therefrom  for  losses  and 
all  liabilities  within  the  United  States,  and  for  premiums  on  unex- 
pired risks  as  are  made  in  the  case  of  companies  of  this  State; 
provided,  that  such  assets  and  investments  be  vested  in  and  held 
within  the  United  States  by  trustees,  citizens  of  the  United  States, 
appointed  by  the  board  of  directors  of  the  company,  and  approved 
by  the  insurance  commissioner  of  the  State  where  invested  for  the 
benefit  of  the  policy  holders  and  creditors  in  the  United  States. 
The  trustees  so  chosen  are  hereby  empowered  to  take,  hold,  and 
convey  real  and  personal  property  for  the  purposes  of  the  trust, 
subject  to  the  same  restrictions  as  insurance  companies  of  this 
State. 

§  11.  The  annual  certificate  of  the  insurance  commissioner, 
given  to  any  foreign  fire  insurance  company,  or  its  agents  within 
this  State,  under  section  8,  must  state  the  amount  of  capital  of  the 
company,  ascertained  by  him  as  defined  in  the  last  section. 

§  12.  All  the  provisions  contained  in  this  title  respecting  fire 
insurance  companies,  shall  apply  to  companies  doing  an  inland 
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insurance  business,  so  far  as,  from  the  nature  of  the  business  of 
inland  insurance,  the  same  may  be  applicable. 

§  13.  Any  fire  insurance  company  already  organized  under  the 
laws  of  this  State  and  doing  a  farm  business  only,  may  continue  to 
do  such  business  by  possessing  $25,000  invested  by  deposits  in 
national  banks,  or  as  provided  in  section  4,  Title  III,  of  his  act, 
and  comply  with  the  other  provisions  of  this  act  so  far  as  applica- 
ble, but  shall  be  exempt  from  complying  with  section  28,  Title  TLL 
and  section  3,  Title  II. 

TITLE  V. 
LIFE   INSURANCE   COMPANIES. 

Section  1.  No  life  insurance  company  shall  be  organized  or  do 
business  in  this  State  unless  it  has  at  least  one  hundred  thousand 
dollars  capital  or  assets,  invested  as  provided  in  this  act. 

§  2,  No  life  insurance  company  of  this  State  shall  do  business 
in  this  State  or  elsewhere,  and  no  other  life  insurance  company, 
except  as  provided  in  section  13  of  this  title,  shall  do  business  in 
this  State,  unless  it  has  on  deposit  with  the  insurance  commissioner 
or  other  financial  officer  of  this  State,  as  security  for  all  its  policy- 
holders, stocks  or  bonds  of  this  State  or  of  the  United  States  to 
an  amount  the  actual  market  value  of  which,  exclusive  of  interest, 
shall  never  be  less  than  one  hundred  thousand  dollars,  which  stock 
or  bonds  shall  be  retained  by  the  commissioner  or  other  designated 
officer,  and  disposed  of  as  directed  by  law.  , 

Provided,  however,  that  personal  obligations,  secured  by  first 
mortgages  on  real  estate  within  this  State,  worth,  exclusive  of  all 
buildings,  at  least  double  the  amount  of  the  lien,  and  bearing  an 
interest  of  not  less  than  six  per  cent,  per  annum,  may  be  received 
by  the  said  financial  officer  of  this  State  instead  of  bonds  or  stocks, 
to  the  amount  of  not  exceeding  fifty  thousand  dollars. 

§  3.  As  long  as  any  policies  of  the  depositing  company  remain 
in  force,  the  insurance  commissioner  shall  hold  the  deposit  men- 
tioned in  the  last  section  as  security  for  all  holders  of  its  policies. 

§  4.  Any  life  insurance  company  of  any  other  State  of  the 
United  States  in  which  the  provisions  of  law  contained  in  this  act 
shall  be  in  force,  may  tile  with  the  insurance  commissioner  of  this 
State  a  certificate  of  the  insurance  commissioner  of  such  other 
State,  that  as  such  officer,  ho  holds  in  trust  and  on  deposit,  for  the 
benefit  of  all  the  policy  holders  of  such  company  the  deposit  above 
described,  stating  the  items  of  the  securities  so  held ;  and  that  he  is 
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satisfied  tliat  such  securities  are  worth  one  hundred  thousand  dol- 
lars. No  deposit  shall  be  required  in  this  State  while  the  said 
deposit  so  certified  remains. 

§  5.  When  any  life  insurance  company  doing  business  in  this 
State  desires  to  relinquish  its  business^  the  insurance  commissioner 
shall,  on  its  application,  under  the  oath  of  the  president  or  vice 
president,  and  secretary  or  actuary,  give  notice  of  such  intention 
io  a  public  newspaper,  published  at  the  State  capital,  at  least  twice 
a  week  for  six  months ;  and  after  such  publication  he  shall  deliver 
up  to  such  company  or  its  assigns  any  securities  held  by  him 
belonging  to  it,  on  being  satisfied  by  the  exhibition  of  its  books 
and  papers,  and  on  examination,  by  himself  or  a  person  appointed 
by  him,  and  upon  the  oath  of  tbo  president  or  vice  president  and 
the  secretary  or  actuary  of  the  same,  that  all  liabilities  due  or  to 
become  due,  on  any  agreement  made  with  any  citizens  of  the  United 
States,  are  paid  and  extinguished.  And  the  commissioner  may 
also  from  time  to  time,  deliver  up  to  such  company,  or  its  assigns, 
any  part  of  said  securities,  on  being  satisfied  by  any  other  competent 
proof  that  all  liabilities  due  or  to  become  due  on  any  agreement 
made  by  it,  are  less  than  one  half  the  amount  of  the  securities  he 
still  retains. 

Any  foreign  life  insurance  company  having  made  such  publica- 
tion, may,  in  the  discretion  of  the  insurance  commissioner,  with- 
draw one-half  of  its  deposit  of  one-hundred  thousand  dollars,  on 
registering,  according  to  the  provisions  of  law  for  registered  poli- 
cies, all  its  outstanding  policies  issued  to  citizens  or  residents  of 
the  United  States,  and  covenanting  to  maintain  unimpaired  the 
reinsurance  deposit  for  such  registered  policies  at  all  future  times, 
and  specially  pledging  for  their  security  all  future  premiums 
payable  on  American  policies. 

§  6.  Any  life  insurance  company  of  this  State  may,  at  any 
time,  assign  to  the  insurance  commissioner  securities  such  as  are 
described  in  section  two  (2),  to  the  amount  of  twenty-five  thousand 
dollars  or  more,  in  addition  to  the  deposits  required  by  that  sec- 
tion, to  be  held  by  him  in  trust  for  the  benefit  of  all  holders  of  its 
policies  and  bonds  registered  under  section  seven  (7),  and  not  to 
be  transferred  by  him  without  the  written  application  of  the  com- 
pany or  its  receiver,  duly  appointed,  and  for  the  purpose  of  paying 
such  holders. 

§  7.  Upon  being  furnished  by  the  depositing  company  with 
policies  and  annuity  bonds,  consecutively  numbered,  executed  by 
the  company  in  duplicate,  each  bearing  the  words,    ^' The  present 
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not  value  of  this  policy  is  secured  by  pledge  of  public  stocks  or 
bonds  and  mortgages/'  and  of  such  denominations  and  amounts  as 
the  company  may  require,  within  the  limits  prescribed  by  section 
six  (6)^  the  commissioner  shall  register  the  same  in  books  provided 
for  the  purpose,  and  countersign,  seal  and  deliver  to  the  company 
the  originals,  and  file  the  duplicates.  Mutilated  registered  policies 
and  annuity  bonds,  issued  to  a  company,  shall  be  received  back  by 
the  commissioner  and  others  delivered  in  lieu  thereof,  of  like  tenor 
and  date.  And  in  case  of  lost  policies  or  bonds,  he  shall  furnish 
certified  copies  of  the  duplicates  on  file. 

§  8.  Receipts  for  renewal  premiums  on  registered  policies  must 
be  countersigned  or  stamped  by  the  insurance  commissioner ;  and 
no  policies  shall  be  marked  off  or  cancelled  on  the  books  of  a 
registering  company  except  those  the  renewal  receipts  for  which 
are  returned  to  the  commissioner,  or  other  proof  satisfactory  to  the 
commissioner  is  furnished,  that  they  have  not  been  taken  or  have 
ceased  to  be  in  force. 

§  9.  The  commissioner  shall  value  the  policies  and  annuity 
bonds  chartered  under  the  last  section,  according  to  the  rules  pre- 
scribed by  section  3,  Title  II,  and  in  no  case  shall  the  aggregate 
amount  of  the  net  value  of  said  policies  and  bonds  issued  to  any 
company  exceed  the  value  of  the  securities  he  holds  by  its  transfer, 
as  provided  in  section  3,  Title  Y.  He  may,  upon  satisfactory  proof 
presented  in  writing  and  filed  with  him,  that  the  securities  so  held 
by  him  exceed  the  net  present  value  of  outstanding  registered 
policies  and  annuity  bonds  issued  to  the  depositing  company,  allow 
it  to  withdraw  the  excess. 

§  10.  Nothing  in  this  act  shall  be  construed  as  implying  any 
obligation  on  the  part  of  the  State  to  pay  policies  or  annuity  bonds 
of  companies,  except  as  to  the  net  value  thereof  by  a  proper  appli- 
cation of  the  securities  deposited  or  transferred  to  the  objects 
declared  by  the  act. 

§  11.  So  long  as  any  deposit  required  by  this  article  is  kept 
good,  and  the  depositing  company  is  solvent,  the  commissioner 
may  permit  the  company  to  collect  the  interest  or  dividends  on  its 
securities  so  deposited;  and  from  time  to  time  to  withdraw  any 
such  securities,  on  depositing  with  him  others  of  equal  value  and 
like  character. 

§  12.  Any  life  insurance  company,  organized  under  a  law  of 
Congress,  shall  elect  one  State  in  which  its  policies  shall  be  valued, 
and  the  certificate  of  the  proper  officer  of  such  State  that  such  has 
been  done,  shall  be  received  by  the  commissioner  of  this  State  as 
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of  the  same  force  and  effect  as  it'  SQch  company  had  been  organized 
under  the  laws  of  sach  State. 

And  sach  company  shall  comply  with  the  law  of  the  State  so 
selected  as  regards  the  deposit  required  to  be  made  therein  for  the 
protection  of  policy  holders;  and  the  certificate  of  the  commissioner 
of  such  State  that  said  deposit  has  been  duly  made^  shall  be  re- 
ceived by  the  commissioner  of  this  State  as  of  the  same  efifect  as  if 
said  company  had  been  organized  under  the  laws  of  the  !State  so  * 
selected. 

§  13<  Life  insurance  companies  doing  business  exclusively  on 
the  mutual  plan  are  hereby  exempted  from  the  provisions  of  sec- 
tions one  (1)  and  two  (2)  of  this  title^  and  may  do  business  in  this 
State,  provided  they  have  on  hand,  exclusive  of  all  debts  and  lia- 
bilities, the  net  value  of  all  their  policies  in  force,  calculated  as 
provided  in  subdivision  four  of*  section  three  (3)  of  Title  II  of  this 
act,  subject,  however,  to  all  other  regulations  and  provisions  of 
this  act. 

TITLE  VI. 

MARINE  INSURANCE   COMPANIES. 

Section  1.  No  joint  stock  marine  insurance  company  shall 
hereafter  be  organized  in  this  State  unless  it  has  a  paid-up  capital 
of  at  least  five  hundred  thousand  dollars. 

§  2.  No  marine  insurance  company  of  any  other  State  in  which 
the  substantial  provisions  of  this  act  shall  be  enacted,  shall  be 
required  to  make  any  deposit  in  this  State.  , 

§  3.     No  foreign  marine  insurance  company  shall  do  business  in  I 

this  State  unless  it  has  on  deposit  with  the  commissioner  of  this  ' 

State   the   sum  of  four  hundred   thousand  dollars  invested   and  * 

valued  as  prescribed  in  section   four  (4)  of  Title  III,  or  unless  it  j 

has  complied  with  the  next  section.  j 

§  4.  A  marine  insurance  company  of  a  foreign  nation,  which 
has  its  principle  ofiice  for  the  United  States  in  any  State  in  which 
the  substantial  provisions  of  this  act  shall  be  enacted,  may  file 
with  the  insurance  commissioner  of  this  State  a  certificate  made 
by  the  insurance  commissioner  of  such  other  State,  that  he  holds 
a  deposit  made  by  such  company,  such  as  is  described  in  the  last 
section. 

No  deposit  shall  be  required  in  this  State  from  such  company 
while  the  deposit  so  certified  remains. 

§  5.  All  acts  and  parts  of  acts  and  laws  of  this  State,  and  now 
in  force,  inconsistent  or  in  conflict  with  the  several  provisions  of 
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this  act  are  hereby  repealed ;  but  the  repeal  of  such  acts  and  laws 
shall  not  in  any  manner  affect,  injure  or  invalidate  any  vested 
rights  of  any  insurance  company,  or  any  contracts,  suits,  rights, 
claims  or  demands,  that  may  have  been  heretofore  duly  and  law- 
fully issued,  commenced,  made,  performed,  or  that  may  exists  in 
favor  of  or  against  any  insurance  company  or  other  corporation, 
partnership,  firm  or  person,  under  or  by  virtue  or  in  pursuance  of 
♦  the  said  laws  and  acts,  or  any  of  them,  but  the  same  shall  exist,  be 
in  force  and  carried  out  as  fully  and  effectfuUy,  to  all  intents  and 
purposes,  as  if  this  act  had  not  been  passed. 

§  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


FLORIDA. 
An  Act  relating  to  Insurance  Companies. 

The  people  of  the  State  of  Florida  RepreseTited  in  Senate  and  Ateemhly  do  enact 
as  follows  : 

Section  I.  It  shall  not  be  lawful  for  any  agent  or  agents  of  any 
insurance  company  incorporated  by  any  other  State  than  the  State  of 
Florida,  nor  for  any  insurance  company  organized  under  the  laws  of 
this  State,  or  their  agents,  directly  or  indirectly,  to  take  any  risks  or 
transact  any  business  of  insurance  in  this  State  without  such  company 
has  first  obtained  a  certificate  of  authority  from  the  State  Treasurer, 
and  before  obtaining  such  certificate  such  insurance  company  shall 
furnish  the  said  Treasurer  with  a  statement  under  the  oath  of  the 
President  or  Vice  President  and  Secretary  of  the  company,  showing, 

First — The  name  and  locality  of  the  company. 

Second — The  amount  of  its  capital  stock  and  the  amount  paid  up. 

Third — The  amount  of  its  accumulations. 

Fourth — The  assets  of  the  company  including, 

Ist.  The  amount  of  cash  on  hand  and  in  the  hand  of  agents  or 
other  persons. 

2d.     The  real  estate  unincumbered. 

3d.  The  bonds  owned  by  the  company  and  how  they  are  secured, 
with  rates  of  interest  thereon  and  schedule. 

4th.     Debts  to  the  company  secured  by  mortgage. 

5th.     Debts  otherwise  secured. 

6th.     Debts  for  premiums. 
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provisions  of  this  act.  Provided,  that  insurance  companies  incor- 
porated under  the  laws  of  this  State^  shall  be  exempted  fit>m  the 
operation  of  this  act  until  the  next  annual  statement  is  required  to 
be  made.  Provided,  further,  that  life  insurance  companies  organ- 
ized under  the  laws  of  any  other  State  shall  be  entitled  to  such  cer- 
tificate of  authority  by  furnishing  evidence  to  the  satisfaction  of 
said  treasurer  that  such  company  is  possessed  of,  and  has  actually 
invested,  one  hundred  thousand  dollars  in  United  States  or  State 
bonds  or  other  bankable  interest-bearing  stocks  of  the  United 
States,  at  their  market  value,  or  in  mortgages  on  unincumbered  real 
estate  worth  double  the  amount  loaned  thereon  inclusive  of  buildings, 
thereon. 

§  3.  The  State  treasurer,  comptroller  and  attorney  general  are 
hereby  created  a  board  of  Insurance  commissioners,  whose  duty  it 
shall  be  to  examine  into  the  affairs  of  any  insurance  company  doing 
business  or  applying  to  do  business  in  this  State.  And  it  shall  be 
the  duty  of  the  officers  or  agents  of  such  insurance  company,  at 
their  own  expense,  whenever  so  required  by  the  said  treasurer,  to 
cause  their  books  to  be  opened  for  the  inspection  of  said  board,  and 
otherwise  to  facilitate  such  examination  as  far  as  it  may  be  in  their 
power  to  do,  and  for  that  purpose  the  said  board  shall  have  power  to- 
examine,  under  oath,  the  officers  or  agent  of  any  such  company,  rel- 
ative to  the  business  of,  and  securities  possessed  by,  such  company  ; 
and  whenever  the  said  treasurer  shall  deem  it  for  the  interest  of  the 
public  so  to  do,  he  may  publish  the  result  of  such  examination  in  one 
or  more  newspapers  ot  the  State. 

§  4.  Whenever  auy  insurance  company  doing  business  in  this 
State,  upon  a  reasonable  request  of  said  treasurer,  shall  refuse  to  com- 
ply with  any  of  the  provisions  of  the  foregoing  section,  and  whenever 
it  shall  appear  to  the  said  board,  upon  such  examination,  that  in  their 
opinion  the  assets  of  any  such  company  are  insufficient,  under  the 
provisions  of  this  act,  to  justify  the  continuance  in  business  of  any 
such  company,  or  that  the  condition  of  such  company  is  unsound, 
the  board  of  insurance  commissioners  shall  forthwith  revoke  the  cer- 
tificate of  authority  granted  in  behalf  of  such  company,  and  shall 
cause  a  notification  thereof  to  be  published  in  some  newspaper  pub- 
lished at  the  capital,  and  such  company,  or  the  agent  or  agents  of  the 
same  is,  after  such  notice,  required  to  discontinue  the  issuing  of  any 
new  policy,  and  the  renewal  of  any  previously  issued ;  and  whenever 
it  shall  appear  upon  such  examination  that  any  insurance  company, 
its  officers  or  agents,  have  violated  any  of  the  provisions  of  this  act,  the 
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said  board  shall  forthwith  report  the  facts,  with  such  statements  and 
remarks  as  the  board  may  deem  expedient,  to  the  attorney  general, 
who  shall  at  once  prosecate  said  company,  officer  or  agent. 

§  5.  The  State  treasurer  shall  annually,  in  his  report  to  the  legis- 
lature, exhibit  an  abstract  of  all  the  returns  and  statements  made 
and  accepted  under  the  provisions  of  this  act  during  the  year,  with 
such  other  information  in  regard  to  the  condition  of  the  various  in- 
surance companies  doing  business  in  this  State,  as  he  may  deem  no* 
cessary  for  the  public  interest  and  he  shall  also  within  a  reasonable 
time  after  the  passage  of  this  act,  and  annually  thereafter  in  the 
month  of  February,  publish  in  some  newspaper  published  at  the  cap- 
ital, a  list  of  all  insurance  companies  authorized  to  do  business  in 
this  State,  showing  in  a  tabular  form  the  assets,  liabilities,  and  other 
essential  data  and  information  regarding  the  statements  made  and 
accepted  under  this  act. 

§  6.  The  statement  and  evidences  of  investment  required  by  this 
title  shall  be  renewed  annually,  in  the  month  of  January,  in  each 
year.  The  first  statement  may  be  made  at  any  time.  The  board,  on 
being  satisfied  that  the  capital,  securities  and  investments  remain 
secure  as  at  first,  shall  furnish  a  renewal  of  certificate  as  aforesaid, 
the  certified  copy  of  which,  with  the  certified  copy  of  the  statement 
upon  which  the  same  was  obtained,  shall  be  filed,  kept  and  published 
in  the  same  manner,  and  be  governed  in  all  respects  by  the  provisions 
of  section  one  of  this  act. 

§  7.  Any  person  or  firm  in  this  State  who  receives  or  receipts  for 
any  money  on  account  of  or  for  any  contract  of  insurance  made  by 
him  or  them,  or  for  any  such  insurance  company  or  individual  afore- 
said, or  who  receives  or  receipts  for  money  from  other  persons  to  be 
transmitted  to  an}^  such  company  or  individual  aforesaid,  for  a  policy 
of  insurance,  or  any  renewal  thereof,  although  such  policy  of  insur- 
ance is  not  signed  by  him  or  them  as  agent  or  agents  of  such  com- 
pany, or  who  in  anywise,  directly  or  indirectly,  makes  or  causes  to  be 
made,  any  contract  or  contracts  of  insurance  for  or  on  account  of 
such  insurance  company  aforesaid,  shall  be  deemed  to  all  intents  and 
purposes  an  agent  or  agents  of  such  company,  and  shall  be  subject 
and  liable  to  all  provisions,  regulations  and  penalties  of  this  act. 

§  8.  Whenever  a  judgment  for  the  recovery  of  any  money  has 
heretofore  been  or  hereafter  may  be  recovered  in  any  of  the  courts 
of  this  State  against  any  insurance  company,  or  against  any  associa- 
tion, partnership,  firm,  or  individual  engaged  in  the  business  of  in- 
surance, and  holding  a  certificate  of  authority  therefor  from  the  State 
Treasurer,  under  the  laws  of  the  State,  and  an  execution  thereon  is 
issued  and  duly  returned  unsatisfied  in  whole  or  in  part,  and  proof  is 
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made  b}^  any  person  by  filing  with  the  State  Treasurer  a  certified 
transcript  of  the  docket  of  such  judgment,  together  with  a  certificate 
of  the  clerk  of  the  court  in  the  county  where  the  judgment  roll  in 
such  action  is  filed,  and  the  judgment  therein  is  docketed  ;  that  an 
execution  has  been  issued  on  such  judgment  to  the  proper  officer  of 
such  county  and  returned  unsatisfied  in  whole  or  in  part,  with  the 
date  of  issuing  and  return,  the  State  Treasurer  shall  forthwith  revoke 
all  authority  or  license  for  the  transaction  of  any  kind  of  insurance 
business  within  this  State,  conferred  upon  such  insurance  company, 
association,  partnership,  firm  or  individual  by  any  certificate  therefor, 
granted  by  said  Treasurer  to  such  company-,  association,  partnership, 
firm  or  individual  under  the  piovisions  of  this  act,  and  shall  withhold 
therefrom  any  new  certificate  of  authority  such  as  is  contemplated 
herein,  until  such  judLrmont  so  docketed  against  such  company,  asso- 
ciation, partnership,  firm  or  individual  is  wholly  paid  and  satisfied? 
and  proof  tliercof  filed  with  such  State  Treasurer  by  the  official  cer- 
tificate of  the  clerk  of  the  court  in  the  county  where  the  judgment 
roll  is  filed  and  judgment  docketed,  showing  that  the  same  is  satisfied 
of  record,  and  until  the  expenses  and  fees  incurred  in  the  case,  under 
the  provisions  ol  this  title,  are  also  paid  by  such  company,  associa- 
tion, partnership,  firm  or  individual,  and  the  State  Treasurer  shall 
also  forthwith  cause  notice  of  such  revocation  of  authority  to  be 
published  in  some  daily  or  weekly  newspaper  printed  and  published 
in  the  City  of  Tallahassee  or  Jacksonville,  for  at  least  one  week,  and 
during  the  time  such  authority  or  license  remains  so  revoked  it  shall 
be  unlawful  for  the  compan3%  association,  partnership,  firm  or  indi- 
vidual holding  such  revoked  certificate  of  authority,  or  any  of  its 
agents  or  officers  to  issue  or  renew  a  n}'  policies  of  insurance,  take 
any  risks  or  transact  any  business  relating  to  insurance  except  such 
as  is  absolutely  necessary  in  closing  up  its  affairs  in  this  State. 

§  9.  Any  person  violating  the  provisions  of  this  act  within  this 
State  shall,  upon  conviction  in  any  court  of  competent  jurisdiction, 
be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  imprisoned 
in  the  county  jail  not  more  than  six  months,  or  both  in  the  discretion 
of  the  court ;  and  any  company  that  wilfully  makes  false  returns  or 
statements,  under  the  provisions  of  this  act,  shall  be  liable  to  a  fine 
of  not  less  than  five  hundred  nor  more  than  five  thousand  dollars. 

§  10.  For  the  services  required  to  be  rendered  by  the  provisions 
of  this  title  the  State  Treasurer  shall  receive  a  fee  of  ^VQ  dollars,  to 
be  paid  by  the  companies  for  each  statement  made  and  accepted. 

§  11.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

Approved  February  27th,  1872. 
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'^  investigation  of  the  condition,  affairs,  and  transactions  of  the 
society."  But  the  New  York  superintendent  was  unable  to  com- 
ply with  this  request  at  the  time,  owing  to  press  of  business  in 
the  office,  and  the  matter  was  referred  by  the  directors  of  the 
Equitable  to  Hon.  Julius  L.  Clarke,  commissioner  of  the  Common- 
wealth of  Massachusetts ;  Mr.  Clarke  having  associated  with  him- 
self ten  business  and  professional  gentlemen  of  high  standing, 
proceeded  to  the  examination.  At  the  present  writing  the  inves- 
tigation is  not  finished,  but  "from  the  wide  publicity  given  to  these 
charges,"  the  investigating  council  thought  it  best  to  report  the 
results  of  the  examination,  so  far  as  it  relates  to  charges  of  waste- 
ful expenditures,  extravagant  compensation  of  officers,  improper 
loans,  favoritism  to  the  directors  and  their  personal  interests,  in 
the  building  contract,  and  other  charges  of  maladministration.  On 
thirteen  counts,  covered  by  the  report,  they  acquit  the  directors  of 
blame,  and  conclude  as  follows :  '*  The  undersigned  take  great 
pleasure  in  bearing  their  unanimous  testimony  to  the  faithful  and 
successful  management,  by  the  trustees  and  officers  of  the  society, 
of  the  great  trust  reposed  in  them."  It  is  announced  by  them 
that  a  supplemental  report  will  be  issued  after  their  examinations 
into  "the  details  of  the  management  of  the  society  from  its  foun- 
dation," and  into  "its  assets  and  investments."  The  Massa- 
chusetts commissioner  notified  Mr.  Gove  of  the  pendency  of  the 
investigation,  and  desii  ed  him  to  appear  as  the  accusing  party. 
The  associated  investigators  state  that  '*Mr.  Gove  did  not  appear 
or  offer  any  testimony  to  sustain  his  allegations."  The  people  have 
great  confidence  in  the  Equitable,  and  it  is  very  likely  that  the 
closest  inv^tigation  into  its  management  would,  under  any  cir- 
cumstances, only  strengthen  this  confidence.  It  is  not  certain, 
however,  that  Mr.  Gove  was  not  fully  justified  in  disregarding  the 
summons  of  an  exparte  and  self-constituted  commission.  It  does 
not  appear  that  Mr.  Gove  was  consulted  in  the  constitution  of  the 
commission,  but  only  that  he  was  notified  that  a  commission  had  been 
constituted,  and  he  was  summoned  to  appear  before  it  and  show 
cause  for  his  allegations.  Mr.  Gove  may  have  had  good  reasons 
for  objecting  to  this  method  of  procedure,  which  for  aught  that  ap- 
pears may  have  been  so  far  in  the  interests,  social  or  otherwise,  of 
the  accused,  although  the  members  composing  the  commission  were 
"  not  policy-holders  in  the  company,"  as  in  his  opinion  to  render 
it  improper  for  him  to  submit  the  questions  at  issue  to  their 
adjudication.  It  is  not  the  first  time  that  life  insurance  companies 
have  done  the  same  thing,  but  it  is  evident  that  the  moral  weight 
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of  a  verdiot  by  a  commission  is  very  much  diminished  where  the 
commission  lacks  the  element  of  mutaal  election  or  consent. 

The  Millsr  Investigation. — The  committee  appointed  by  the 
New  York  Legislature  to  investigate  charges  brought  by  ex-com- 
missioner Barnes  against  commissioner  Miller,  for  malfeasance  in 
office,  have  concluded  their  labors,  and  report,  by  majority,  that 
they  find  the  charges  sustained  to  such  an  extent  as  to  justify  them 
in  recommending  his  removal  from  office.  The  Legislature  has 
not  yet  acted  upon  the  recommendation,  and  it  is  alleged  by  some 
that  the  committee  were  influenced  by  political  considerations,  and 
as  the  recommendation  was  not  unanimous  it  is  likely  that  the 
flubject  will  be  fully  discussed  before  final  action  is  taken. 


CONSOLIDATION. 

The  rapid  expansion  of  insurance  of  late  years  caused  a  large 
number  of  companies  to  start  into  existence,  which  are  hardly  able 
to  bear  themselves  up  in  the  present  lull  of  business.  Some  have 
given  way  already. 

The  most  recent  event  of  this  character  is  the  absorption  of  the 
Atlas  Mutual  Life  Ins.  Co.  of  St.  Louis,  by  the  St.  Louis  Mutual. 
The  Atlas,  finding  itself  impaired  in  available  assets,  and  unable  to 
comply  with  the  requisitions  of  the  Missouri  law,  was  compelled 
cither  to  sell  out  to  some  company  that  would  assume  its  risks,  or 
go  into  the  hands  of  a  receiver.  After  being  in  the  market  for  a  long 
time  and  declined  by  various  companies,  the  St.  Louis  Mutual  in- 
cluded, efi^orts  were  made  by  its  fiiends  to  set  it  on  its  feet,  by  an 
issue  of  preferred  stock,  and  it  was  currently  reported  for  a  while 
that  the  new  stock  had  been  subscribed,  and  that  the  company 
would  go  on  upon  its  new  basis.  At  length,  however,  being  forced 
to  succumb,  negotiations  with  the  St.  Louis  Mutual  were  opened, 
and  a  contract  for  reinsurance  efi'ected  with  that  company.  The 
reasons  for  this  change  on  the  part  of  the  St.  Louis  Mutual,  and  the 
terms  upon  which  the  Atlas  has  been  received  have  not  been  made 
public.  But  the  facts,  so  far  as  they  have  transpired,  seem  to  war 
rant  the  statement,  that  the  realizable  assets  of  the  Atlas  were 
deficient  on  a  liability  reckoned  at  a  much  higher  rate  of  interest 
than  the  Missouri  law  requires,  but  that  in  consideration  of  the 
damage  that  would  accrue  to  the  cause  of  insurance  by  the 
failure  of  a  life  company,  it  was  deemed  best  to  make  some  sacri- 
fice in  order  to  avert  the  calamity. 
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The  competency  of  a  life  company  to  transfer  its  risks  to  an- 
other company  without  the  consent  of  its  policy  holders,  is  a  point 
of  some  moment  in  a  transaction  of  this  character,  yet  it  is  hardly 
to  be  supposed  that  the  Atlas  policy  holders  will  object  to  the 
transfer  if  their  condition  is  thereby  materially  bettered  by  being 
brought  under  the  charge  of  a  solvent  company.  And  if  the  policy 
holders  in  the  St.  Louis  Mutual  consent  to  the  assumption  of  the 
Atlas  liabilities,  then  there  is  nothing  to  be  said  by  way  of  ques- 
tioning the  propriety  of  the  transaction.  But  it  does  not  appear 
that  they  were  consulted  or  even  informed  of  the  terms  upon  which 
the  contract  of  reinsurance  was  based.  How  then  do  the  rights 
of  the  St.  Louis  Mutual  policy  holders  stand  affected?  What  if 
they  or  any  one  of  them  should  make  objection  to  it,  would  the 
reinsurance  be  valid  ?  We  are  not  pronouncing  an  opinion  upon 
the  subject,  but  as  consolidations  are  likely  to  become  very  common 
hereafter,  it  is  well  that  the  question  should  be  considered  before 
very  serious  complications  are  entered  into. 

In  addition  to  this  are  there  not  some  things  in  the  present 
status  of  the  St.  Louis  Mutual,  which  seriously  affects  the  pro- 
priety of  the  assumption  of  the  liabilities  of  a  company  whose 
assets  are  seriously  impaired  ? 

The  solvency  of  the  St.  Louis  Mutual  is  above  suspicion,  yet  its- 
condition  is  not  in  all  respects  as  flattering  as  its  friends  desire. 
A  few  years  ago  it  was  compelled  to  withold  a  dividend  on  account 
of  large  losses  by  epidemics  at  the  South,  and  unfortunately  an 
excess  of  mortality  during  the  last  year  has  compelled  the  cam- 
piny  to  do  the  same  thing  during  the  current  year,  and  they  have 
notified  their  patrons  accordingly. 

The  wisdom  of  the  managers  of  this  large  and  prosperous  insti- 
tution, in  adopting  this  course,  is  worthy  of  the  highest  com- 
mendation, and  is  the  strongest  guaranty  that  its  financial  adminis- 
tration will  be  faithfully  conducted  by  them.  There  is,  however, 
another  fact  to  be  considered ;  the  impression  has  gained  currency 
in  some  quarters  that  the  ambition  of  the  St.  Louis  Mutual,  as  was 
also  the  case  with  the  Equitable  in  New  York,  overreached  itself 
in  undertaking  the  erection  of  the  structure  which  stands  on  the 
corner  of  Sixth  and  Locust  streets,  in  the  City  of  St.  Louis ;  and 
that  the  extraordinary  lapse  in  the  old  business  in  that  company, 
which  took  place  during  the  last  year,  may  have  been  owing  in 
part  to  the  feeling  that  the  company  was  spreading  itself  more 
broadly  than  is  compatible  with  its  fiduciary  character.  The 
above  named  facts  naturally  suggest  the  doubt  whether  the  St. 
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Louis  Mutual  Insurance  Company  was  in  a  fit  condition  to  carry 
the  liabilities  of  the  Atlas  without  complete  reinsurance  indemnity^ 
although  they  are  not  sufficient  to  destroy  the  confidence  that  the 
managers  of  the  company  have  acted  with  a  full  consideration  of 
the  financial  bearings  of  the  act. 


CASES  REPORTED. 

A  full  report  of  the  decisions  in  four  insurance  cases  is  given  this 
month. 

The  opinion  in  Hamilton  vs.  the  Mutual  Life  Ins.  Co.,  of  Nev^ 
York,  was  rendered  in  the  United  States  Circuit  Court,  for  the  South- 
em  District  of  New  York.  The  suit  was  brought  on  a  life  policy 
issued  to  a  citizen  of  Alabama^  prior  to  the  war.  No  premiums  were 
paid  for  several  years  prior  to  the  death  of  the  party,  which  occurred 
about  the  close  of  the  war.  The  questions  raised  relate  to  the  eflect 
of  the  war  upon  contracts ;  the  effect  of  non-payment  of  premiums 
during  the  war ;  the  withdrawal,  by  the  company,  of  its  agencies  in 
a  seceding  State ;  the  right  of  a  State  to  legislate  in  regard  to  in- 
surance companies  organized  out  of  the  State,  &c.,  and  are  similar  to 
those  in  The  Manhattan  Life  Ins.  Co.  vs.  Warwick,  decided  in  the 
Court  of  Appeals  of  New  York,  and  reported  on  page  115  of  the 
Journal.  The  doctrines  held  in  this  case  and  also  in  New  York 
Life  Ins.  Co.  vs.  Clopton,  7  Bush.  179,  are  affirmed,  and  judgment  is 
given  in  favor  of  the  plaintiff. 

The  case  of  Bohhit  vs.  The  Liverpool  d;  London  <£-  Globe  Ins.  Co. , 
w^  a  suit  upon  a  fire  policy  for  $20,000.  The  judge  in  the  court 
below,  instructed  the  jury  that  the  application,  which  was  referred  to 
in  the  policy,  as  the  basis  of  the  contract  was  no  part  of  the  contract, 
but  a  mere  representation.  The  policy  was  issued  at  the  instance  of 
the  plaintiff  and  owner  of  the  property,  to  and  in  the  name  of  his 
agent,  and  it  was  contended  that  the  plaintiff  had  no  insurable  inter- 
est. The  Supreme  court  holds  that  the  instruction  of  the  judge  was 
erroneous,  and  that  the  plaintiff  bad  an  insurable  interest.  This 
court  also  holds  that  it  was  sufficient  to  avoid  the  policy  if  the  de- 
scription in  the  application  was  false,  however  honestly  made.  This 
decision  was  rendered  in  the  Supreme  Court  of  North  Carolina. 

In  Woods  vs.  Atlantic  Mut,  Ins.  Co.,  in  the  Supreme  Court  of 
Missouri.  The  points  raised  related  to  the  breach  of  warranty  in  the 
description  of  the  property,  and  as  to  what  were  proper  questions  for 
the  jury. 

The  decision  in  The   Union  Mutual  Life  Ins.   Co.  vs.  Wilkinson, 
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was  rendered,  during  the  present  month,  in  the  United  States  Supreme 
Court,  on  a  writ  of  error  from  the  District  of  Iowa.  This  opinion 
affirms  the  important  doctrine,  contained  in  several  recent  decisions, 
in  regard  to  the  responsibility  of  insurance  companies  for  the  acts  of 
their  agents,  done  in  preparing  the  application  for  the  assured,  and 
in  making  the  contract,  and  the  court  holds  that  the  companies  can- 
not protect  themselves  under  instructions  to  their  agents,  that  they 
are  only  agents  for  the  purposes  of  receiving  and  transmitting  the 
application  and  premiums.  In  this  case  the  agent  had  inserted  in 
the  application,  without  the  assent  of  the  assured,  a  representation 
of  the  age  of  her  mother,  at  the  time  of  her  death,  which  he  had  ob- 
tained from  a  third  person,  and  which  was  untrue.  The  court  hold 
that  it  was  the  act  of  the  company  and  not  of  the  assured,  and  that 
it  did  not  invalidate  the  policy.  The  person  assured  had  been  a  slave. 
The  judgment  of  the  Circuit  Court,  in  favor  of  the  plaintiff  and 
against  the  company  was  affirmed . 


INSURANCE  LEGISLATION. 

Florida. — This  act  seems  to  bo  intended  as  a  general  law  upon 
the  subject  of  insurance.  Provisions  are  made  for  the  formation 
of  a  kind  of  insurance  department.  The  State  Treasurer,  Comp- 
troller and  Attorney  General  of  the  State  are  constituted  a  Board 
of  Insurance  Commissioners,  whose  duty  it  is  to  examine  into  the 
affairs  of  any  insurance  company  doing  business  or  applying  to 
do  business  in  the  State.  This  Board  has  power  to  revoke  any 
certificate  of  authority,  whenever  it  shall  appear  to  them,  upon  an 
examination,  that  the  company  is  unsound,  and  to  report  any  vio- 
lations of  the  law  to  the  Attorney  General,  for  prosecution. 

It  is  made  the  duty  of  the  State  Treasurer  to  issue  certificates  of 
authority  to  insurance  companies  to  do  business  in  the  State.  He 
is  also  required  to  make  an  annual  report  to  the  Legislature,  and 
annually  to  publish  in  a  newspaper,  published  at  the  capital  of  the 
State,  a  list  of  all  insurance  companies  authorized  to  do  business 
in  the  State,  with  their  assets,  liabilities  and  other  important  data 
given  in  their  annual  statements.  His  foes  are  simply  five  dollars, 
to  be  paid  by  companies,  for  filing  their  statements. 

All  insurance  companies,  whether  organized  in  the  State  or  not, 
are  required,  before  transacting  any  insurance  business  in  the 
State,  to  obtain  a  certificate  of  authority  to  do  such  business  from 
the  State  Treasurer,  to  be  renewed  annually.  Each  company  is 
required,  before  obtaining  such  certificate  of  authority,  to  file  with 
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the  Slate  Treasurer  a  statement  setting  forth,  in  specified  detail, 
the  condition  and  affairs  of  the  company.  This  statement  is  to  be 
renewed  annually.  The  company  is  also  required  to  file  an  agree- 
ment that  service  of  process,  in  any  civil  action,  may  be  made  upon 
any  agent  of  the  company  in  the  State. 

Insurance  companies  not  organized  in  the  State  are  required  to 
have  at  least  $150,000  invested  in  United  States  or  State  bonds ; 
and  companies  organized  in  the  State  are  required  to  have  $25,000 
invested  in  like  manner.  Life  in^^uranee  companies  from  other 
States  are,  however,  only  required  to  have  $100^000  invested. 

Whenever  a  certificate  is  filed  with  the  State  Treasurer  that  a 
judgment  has  been  obtained  against  any  insurance  company,  and 
that  an  execution  upon  it  has  been  returned  unsatisfied,  he  is  re- 
quired to  revoke  the  certificate  of  authority  to  the  company,  after 
which  it  is  unlawful  for  the  company  to  transact  business  in  the 
State. 

This  act  is  hardly  comprehensive  or  minute  enough  to  meet  the 
requirements  of  a  general  insurance  law.  The  provision  requiring 
the  State  Treasurer  to  publish^  annually,  the  abstract  of  his  report 
in  a  general  newspaper,  is  a  good  one.  The  one  relating  to  the 
amount  of  capital  required  of  life  insurance  companies  from  other 
States,  and  the  kind  of  securities  in  which  their  capital  is  to  be  in- 
vested, gives  little  protection  to  policy-holders. 


JOHN  P.  THOMPSON. 
A  few  years  ago  there  appeared  in  the  City  of  St.  Louis  a  man 
of  bland  and  youthful  aspect,  and  of  strikingly  prepossessing 
manners,  bearing  the  name  of  John  P.  Thompson,  which,  until 
very  recently,  was  supposed  to  be  his  true  name.  Very  soon  this 
youthful  stranger,  by  a  winning  manner  and  a  magnetism  peculiar 
to  himself,  gained  access  to  the  highest  circles  of  wealth  and  com- 
mercial influence  in  the  city,  and  became  the  projector  of  a  life 
insurance  company,  which  was  started  on  a  basis  that  was  purely 
his  own.  By  remarkable  tact  he  enlisted  a  large  amount  of  the 
best  insurance  talent  in  the  city  in  the  service  of  the  new  project, 
and  with  their  co-operation  induced  a  hundred  persons,  most  of 
them  leading  men  of  wealth,  to  qualify  as  trustees,  so  called,  of 
the  proposed  company  by  taking  short  endowment  policies  of 
$10,000  each,  on  the  ten  annual  payment  plan,  thereby  securing  to 
the  company  at  the  start  $1,000,000  of  insurance,  and  an  income 
the  first  year  on  these  policies  of  $71,000. 


Digitized  by 


Google 


636  Miscellaneous.  {April 

"With  this  capital  the  company  was  organized  and  started  into 
life  full  grown  under  the  name  of  the  "  Life  Association  of  Mis- 
souri 3"  the  late  J  ohn  J.  Roe,  of  St.  Louis,  being  elected  to  the  Pres- 
idency, and  the  said  John  P.  Thompson  to  the  office  of  Secretary. 

The  Secretary,  in  his  new  position,  fully  comprehending  the 
risks  and  difficulties  he  had  assumed,  and  that  success  or  failure 
depended  mainly  upon  himself,  gave  the  entire  power  of  his  nature 
to  the  enterprise,  and  by  the  extraordinary  fertility  of  his  genius? 
he  marked  out  for  it  a  compass  of  action,  which  at  once  suggested 
the  change  of  the  name  of  the  company  from  the  "  Life  Associa- 
tion of  Missouri"  to  the  ''Life  Association  of  America."  As  the 
enterprise  grew  upon  his  hands,  his  inventive  mind  conceived  the 
novel  device  of  creating  a  vast  system  of  State  and  subordinate 
branch  boards,  so  constituted  as  to  bring  to  its  support  the  wealthy 
men  of  the  country,  each  qualifying  as  a  trustee  by  taking  a  policy 
of  $10,000  in  the  Association,  those  department  boards  to  enjoy  the 
dignity  of  representation  in  the  general  directory  of  the  Associa- 
tion, to  have  exclusive  control  of  the  business  within  their  several 
jurisdictions,  and  in  connection  with  local  boards  to  distribute  the 
investments  of  the  reserved  funds  to  which  their  business  entitled 
them,  within  their  own  territory,  features  which,  while  they  were 
new  and  so  long  as  the  commanding  mind  of  their  projector 
remained  at  the  head,  constituted  an  arm  of  prodigious  power, 
although  when  parsing  into  other  hands,  liable  to  wear  out  by 
natural  exhaustion,  and  to  become  a  source  of  insecurity  and 
danger. 

Every  one  who  was  familiar  with  the  office  of  the  company  in  its 
early  days  knows  that  the  presence  of  Thompson  in  the  rooms  of 
the  Association,  although  his  movements  were  as  quiet  as  the  still 
evening,  was  an  inspiration  that  sent  a  wonderful  magnetic 
influence  through  all  its  lines  of  action,  and  that  along  these  lines 
the  impulses  of  that  master  mind  were  telegraphed  over  almost 
the  entire  country.  The  growth  of  the  Association  was  without 
precedent  in  the  annals  of  insurance.  By  the  force  of  his  execu- 
tive talent  and  the  novelty  of  his  plan,  Thomson  had,  in  an 
incredibly  short  time,  enlisted  in  its  service  the  wealth,  influence 
and  energy  of  nearly  all  the  States  of  the  West  and  South,  and  it 
was  apparent  that  soon  nothing  would  be  able  to  resist  his 
triumphal  march.  This  unexampled  success  immediately  called 
forth  bitter  opposition  from  the  older  companies  and  the  most 
violent  persecution,  the  burden  of  which  fell  upon  the  head  of 
Thompson,  the  central  idea  of  the  Association,  and  without  whom 
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it  would  have  shrunk  to  feeble  dimensions.  He  was  publicly 
charged  as  an  adventurer;  an  imposter,  a  bankrupt,  and  a  vagrant, 
who  had  fled  his  country  in  disguise,  and  under*  a  false  name  had 
artfully  contrived  to  work  his  way  to  the  confidence  of  the  capital- 
ists of  St.  Louis.  Thompson  at  once  comprehended  the  situation 
and  resigned  the  office  of  Secretary,  candidly  laying  before  the 
Executive  Committee  the  lacts  of  bis  history  and  his  reasons  for 
going  under  an  assumed  name.  The  committee  were  so  far  satis- 
fied that,  although  his  resignation  was  accepted  in  compliance  with 
his  wishes,  it  was  yet  understood  that  the  management  of  the  com- 
pany would  remain  in  his  hands.  From  that  time  he,  of  his  own 
choice,  never  had  any  official  station  in  the  Association,  but  was 
unofficially  its  Prime  Minister,  and  a  greater  power  in  its  internal 
and  external  action  than  all  others  together.  The  officers  and 
managers  of  the  Association  were  as  plastic  putty  in  his  hands, 
not  by  any  arbitrariness  of  will,  for  that  was  not  his  leading 
qualit}',  but  by  his  serene  and  persuasive  power  and  the  compre- 
hensiveness of  his  genius.  There  was  a  magnetic  omnipotence  in 
his  person,  which  ruled,  without  appearing  to  rule,  the  entire  circle 
of  his  associates.  lie  had  the  respect  of  all  as  a  man  of  unequalled 
fertility  of  mind,  and  effective  but  quiet  energy,  and  even  those, 
who  since  his  severance  from  the  institution  have  undertaken  to 
bear  the  yoke,  which  was  easy  to  his  neck,  have  already  learned 
that  a  system  such  as  only  the  genius  of  Thoippson  w^as  able  to 
devise  and  execute,  needs  brains  for  its  successful  administration. 
Local  boards,  however  reliable,  when  in  a  boaltbful  condition,  are 
poor  agents  for  managing  business,  or  handling  and  investing  life 
insurance  funds,  when  the  bo.-irds  enter  upon  a  process  of  decay, 
a  process,  which  is  sure  to  take  place  so  soon  as  the  administration 
at  the  home  office  becomes  enfeebled. 

Thompson,  however,  like  most  other  men,  committed  mistakes, 
yet  unlike  manj^  he  was  quick  to  discover  their  bearing  and  to 
retrieve  their  consequences.  During  all  the  perilous  times  through 
which  he  had  conducted  the  Association,  he  was  constantly  on  the 
alert,  as  expert  in  discovering  expedients  for  the  correction  of 
false  steps  as  for  meeting  any  new  tactics  adopted  by  his  enemies. 
At  length,  however,  passing  over  much  intermediate  history,  he 
committed  an  error  which  was  the  cause  of  dissevering  him  from 
the  company  in  a  manner,  which  was  neither  pleasant  to  himself 
nor  generous  on  the  part  of  the  Association,  considering  the  credit 
that  was  due  to  him  for  previous  services.  In  his  ambition — for  he 
was  ambitious  in   the  hit^hest  sense — he    allowed  himself   to  be 
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placed  in  the  unfortunate  attitude  of  a  leader  in  an  attempt  to  pro- 
cure the  passage  of  an  act  by  the  Missouri  Legislature,  which  met 
with  violent  opposition  from  without,  and  was  finally  defeated  on 
account  of  its  being  supposed  to  be  in  the  exclusive  interest  of  the 
Life  Association^  and  containing  some  provisions,  which  were 
regarded  with  suspicion.  Thompson  felt  the  defeat  very  keenly, 
the  more  because  it  culminated  in  the  alienation  of  those,  who  bad 
relied  upon  him  in  the  troubles  through  which  he  had  guided  the 
Association  with  such  consummate  skill  and  ability,  and  because  of 
the  readiness  with  which  the  opportunity  was  embraced  to  sepa- 
rate him  from  the  child  of  his  own  begetting.  He  however  quietly 
withdrew,  with  the  composed  dignity  that  had  always  characterized 
his  demeanor  and  returned  to  his  native  country,  and  having  hon- 
orably satisfied  his  foreign  creditors,  he  is  now  established  in 
London,  doing  business  in  his  true  name  as  Wm.  B.  Cordner. 

The  man  has  passed  awaj^,  and  the  inspiration  of  that  presence 
which  onco  was  a  vitalizing  influence  wherever  the  shadow  of  it 
fell,  is  felt  no  more  in  the  rooms  where  he  was  long  accustomed  to 
move  in  the  quiet  dignity  of  conscious  yet  unobtrusive  sovereignty. 


BOOK  NOTICES. 
The  Principles  and  Practices  of  Life  Insurance.      By  Nathan 

Willey,  Actuary. 

This  treatise  issues  from  the  office  of  the  "  Spectator,"  under  the 
imprint  of  J.  H.  &  C.  M.  Goodsell,  Publishers,  by  whom  it  is  copy- 
righted. The  author,  however,  is  Nathan  Willey,  Actuary,  who  is 
personally  entitled  to  the  credit  of  having  collated  and  arranged  the 
material  of  the  work  as  well  as  of  having  made  many  of  the  compu- 
tations. Although  not  making  pretensions  to  original  discussion  of 
the  problems  of  life  insurance,  yet  as  a  compilation  of  the  results 
that  have  been  reached  by  leading  actuaries,  the  completeness  of  the 
work,  its  arrangement  and  the  clearness  of  its  explanations,  deserve 
to  be  noted  as  reflecting  credit  upon  the  author,  and  as  fulfilling  the 
purposes  for  which  it  was  undertaken.  Within  the  small  compass  of 
175  pages,  it  is  a  thesaurus  of  all  the  formulae  and  tabular  computa- 
tions that  are  ordinarily  wanted  by  agents  and  other?,  who  are  inter- 
ested in  the  mathematical  basis  of  insurance.  The  computations  are 
based  upon  4  and  4i  per  cent,  and  appear  to  be  reliable,  so  far  as 
they  have  been  tested  by  comparison  with  other  tables.  The  only 
typographical  errors  we  discover  are  on  page  51,  9  for  6  ;  p.  90,  4 
for  4i,  and  on  p.  152,  a  letter  u  for  n. 
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Thx  Hon,  William  Barnes  has  resigned  his  position  as  consulting 
actuary  of  the  Life  Association  of  America.  The  resignation  of 
Mr.  Barnes  has  been  brought  about  by  the  unpleasant  complica- 
tions in  which  that  company  has  become  involved  by  his  connec- 
tion with  the  recent  prosecution  of  Mr.  Miller,  Superintendent  of 
the  New  York  Insurance  Department. 


Th£  State  of  Iowa  has  just  abolished  capital  punishment^  and  all 
crimes  heretofore  punishable  with  death,  are  hereafter  to  be 
punished  by  imprisonment  for  life  at  bard  labor  in  the  State 
penitentiary,  and  pardons  are  only  to  be  granted  in  such  cases  by 
the  Governor  on  recommendation  of  the  General  Assembly. 


Hon.  Wyllys  King,  Superintendent  of  the  Insurance  Depart- 
ment of  Missouri,  died  on  the  29lh  inst.,  at  St.  Louis.  Mr.  King 
was  universally  esteemed  for  his  private  virtues,  and  for  unim- 
peachable probity  in  all  business  relations,  and  in  the  official  posi- 
tions he  had  been  called  to  fill. 


The  Legislatures  of  Wisconsin  and  Missouri,  at  their  late  ses- 
sions, adopted  measures  for  amending  the  constitutions  of  those 
States,  so  as  to  increase  the  number  of  the  Supreme  Court  Judges 
from  three  to  five. 


JosiAH  H.  Kellogg.  Esq.,  has  recently  been  appointed  actuary 
of  the  insurance  department  i)f  Illinois.  Mr.  Kellogg  is  a  gradu- 
ate of  West  Point,  and  was  for  some  time  an  assistant  professor 
in  that  institution. 


The  legislature  of  Mississippi  has  incorporated  a  co-operative 
insurance  company — the  "  Co-operativo  Life  Association  of  Mis- 
sissippi." 


The  Atlas  Mutual  Life  Ins.  Co.,  of  St.  Louis,  has  reinsured  its 
risks  in  the  St.  Louis  Mutual  Life,  and  retired  from  business. 


J.  W.  Foard,  Esq.,  has  been  appointed  insurance  Commissioner 
of  California,  in  place  of  the  Hon.  Geo.  W.  Mo  we,  resigned. 
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The  Minnesota  insurance  law  passed  the  House  by  a  vote  of  88 
to  5.     The  law  was  approved  February  29th. 


A  PROMINENT  lawyer  in  the  Granite  State,  was  trying  a  case  last 
fall,  when  a  question  arose  which  required  the  summoning  of  a 
farmer  from  his  field,  where  he  was  engaged  in  gathering  pump- 
kins. The  lawyer  cross-examined  and  brow-beat  the  witness  for 
several  hours,  until  he  completely  lost  his  own  temper,  but  without 
in  the  least  disconcerting  the  witness.  The  lawyer,  whose  head 
was  bald,  with  a  rim  of  fiery  red  hair,  not  altogether  unlike  the 
richness  of  a  pumpkin,  wore  a  high  dickey,  stiffly  starched,  one 
side  of  which,  in  his  excitement,  he  had  somehow  doubled  down. 
When  the  witness  was  dismissed,  he  slowly  walked  from  the  wit- 
ness stand,  and  as  he  came  opposite  the  lawyer,  he  turned  to  him 
and  said,  in  a  slow,  drawling  manner,  "I  say, 'squire,"  (pointing  to 
the  flattened  dickey,)  "if  you  don't  put  up  that  tail-boavd,  that 
punkin  of  your's  will  roll  out." 


A  CURIOUS  story  is  told  illustrating  the  legal  precision  of  a  great 
judge.  He  asked  a  magistrate,  on  a  circuit  dinner,  whether  he 
would  take  some  venison.  The  gentleman  answered,  "Thank  you, 
my  lord^  I  am  going  to  take  boiled  chicken."  Lord  Tenterden 
replied  :  "  That,  sir,  is  no  answer  to  my  question.  I  ask  you  again 
if  you  will  take  venison,  and  I  will  thank  you  to  answer  yes  or  no, 
without  further  prevarication." 


An  agent  of  a  life  insurance  company  in  New  York,  called  on 
a  gentleman  for  the  purpose  of  insuring  his  life,  and  on  asking 
him  whether  he  was  not  desirous  of  taking  out  a  policy,  was  met 
with  the  reply,  that  if  the  company  could  insure  him  in  the  future 
state  be  would  take  one.  The  agent  replied  that  he  was  sorry  to 
say  his  company  was  prevented  by  its  charter  from  issuing  fire 
risks. 


A  GOOD  instance  of  "  sharp  practice  "  is  that  of  a  man  in  Ohio, 
who  was  acquitted  of  murder  on  a  plea  of  insanity.  He  had  se- 
cured his  lawyers  by  giving  them  a  mortgage  on  his  farm,  but  now 
repudiates  the  mortgage  on  the  ground  that  he  was  insane  ^^  hen 
he  made  it,  according  to  the  showing  of  these  same  lawyers. 
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DIGEST  OF  DECISIONS 


IN  rNSURANCE  CASES,  RENDERED  IN  THE  IINITED  STATES  SUPREME^ 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE  SUPREME 

COURTS,  SINCE  JANUARY  1,  1871. 


From  certijied  transcripts  in  our  possession. 


AGENT. 


§  168.  Life. — ReKpomihlUty  of  Company  for  Ads  of—Ap- 
pliaUion. — By  the  terms  of  the  policy  it  became  void  if  any  of 
the  representations  in  the  application  proved  to  be  untrue.  The 
application  contained  an  inquiry  as  to  the  age  of  the  mother  of 
the  a>59nred,  the  Avife  of  the  applicant,  at  the  time  of  her  death,, 
and  the  disease  of  which  she  died.  The  agent  of  the  compjiny 
took  down  the  answers  of  the  ap})licant  and  his  wife  to  the  inter- 
rogatories  in  the  application,  and  was  told  by  them  both  that 
they  knew  nothing  about  the  cause  of  the  mother  s  death  or  her 
age  at  the  time.  The  agent  then  (luestioned  an  old  woman,  who 
was  present,  and  from  Avhat  she  told  him  tilled  in  the  answ  ei^ 
that  she  died  at  forty,  of  a  fever,  neither  the  ap])licant  or  the 
wife  affinning  or  assenting  to  the  truth  of  the  statement.  The 
applicant  did  not  know  at  the  time  how  tlie  answer  had  beeu 
—41 
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tilled  in.  The  mother  died  at  the  age  of  twenty-three.  Held, 
that  "the  powera  of  the  agent  Vive  prima  facie  co-extensive  with 
the  business  intrusted  to  his  care,  and  will  not  be  narrowed  by 
limitations,  not  communicated  to  the  person  with  whom  he 
deals." 

Beebe  vs.  Hartford  Ins.  Co.,  25  Conn.,  251;  The  Lycoming  Ins.  Co.  v». 
Shollenberg,  8  Wright,  259 ;  Beal  vs.  The  Park  Ins.  Co.,  16  Wis.,  241 ;  Da- 
venport vs.  Peoria  Ins.  Co.,  17  Iowa,  274. 

Hddy  also  that  "An  insurance  company  establishing  a  local 
agency,  must  be  held  responsible  to  the  parties  with  whom  thoy 
transact  business  for  the  acts  and  declarations  of  the  agent, 
within  the  scope  of  his  employment,  as  if  they  proceeded  from 
the  principal." 

Saving  Bank  vs.  Charter  Oak  Ins.  Co.,  31  Conn.,  517 ;  Ilorwitz  vs.  Equi- 
table Ins.  Co.,  40  Mo.,  557  ;  Ayers  vs.  Hartford  Ins.  Co.,  17  Iowa,  156 ;  The 
Howard  Ins.  Co.  vs.  Bruner,  11  Hams,  60;  Rowley  vs.  Empire  Ins.  Co.. 
36  N.  Y.,  550. 

Heldy  also  that  the  couii  below  properly  instructed  the  jury 
that  "if  the  applicant  did  not  know  at  what  age  her  mother 
died,  and  did  not  state  it,  and  declined  to  state  it,  and  that  her 
age  was  inserted  by  the  agent  upon  statements  made  to  him  by 
others,  in  answer  to  inquiries  he  made  of  them,  and  upon  the 
strength  of  his  own  judgment,  based  upon  data  thus  obtained, 
it  was  no  defense  to  the  action  to  show  that  the  agent  was  mi:>- 
taken,  and  that  the  mother  died  at  the  age  of  twenty-three 
years." 

Union  Mutual  Life  Ins.  Co.  vs.  Wilkinson.*' 
Ko|i'd  Jour'I  p.  607.  Mo.  S.  C. 

ASSIGNMENT. 

§  169.  FiiiE. — By  Operation  of  Laic, — The  defendant  in- 
sured his  buildings,  in  his  own  name  and  for  his  own  benefit. 
Afterwards  the  plaintiff  brouglit  suit,  and  by  le\'y  of  execution, 
accjuired  title  to  the  preniis(\s.  Subsequently  to  this,  tlu' 
buildings  were  destroyed  1)y  lire.  IMd^  that  the  title  to  tlir 
premises  gave  the  plaintiff  no  legal  or  e(juitable  claim  to  the  in- 


•  Decision  reudered  March  it5th,  187-'. 
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surance,  and  that  he  is  not  entitled  to  the  whole  or  any  part  of 
the  proceeds  of  said  insurance.  Hdd^  also,  that  "the  contract 
of  insurance  is  in  general  confined  to  the  parties,  and  as  a  gen- 
eral principle,  no  other  person  has  any  right,  in  law  or  equity, 
to  the  proceeds,  unless  a  legal  or  equitable  right  thereto  has 
been  created  by  contract  with  a  third  person ;  or  by  some  act 
of  the  insured,  those  proceeds  have  been  clothed  with  the  char- 
.acter  of  real  estate,  or  with  a  trust  in  favor  of  a  third  person.'* 

Plimpton,  Ex^r,  vs.  Farmers'^  Mutual  Fire  Ins.  Co.  et  al.* 

Rep»d  Jourt  p.  678.  Vt.  S.  C. 

COMMON  CARRIER. 

§  170.  Fire. — Relation  of  Common  Carrier^  Owner  and 
Insurer — Svbrogation. — The  plaintiffs  delivered  to  the  defend- 
ant a  lot  of  cotton  to  be  transported  from  Chatttmooga  to  Nash- 
ville, and  insured  the  same  against  loss  by  fire,  while  in  posses- 
sion of  the  defendant,  as  common  carrier,  in  two  insurance 
companies.  The  cotton  was  accidentally  destroyed  by  fire, 
while  in  the  possession  of  the  defendant,  and  the  insurance  com- 
panies paid  the  plaintiffs  the  value  thereof.  The  suit  was 
brought  in  plaintiffs'  names  for  the  use  of  said  insurance  com- 
panies. Held^  that  "as  between  a  conmiou  carrier  of  goods 
and  an  underwriter  upon  them,  the  liability  to  the  owner  for 
their  loss  or  destruction,  is  primarily  upon  the  eanier,  while  the 
liability  of  the  insurer  is  only  secondary.  The  contract  of  the 
carrier  may  not  be  first  in  order  of  time,  but  it  is  first  and  pi-inci- 
pal  in  ultimate  liability  ;"  that  "in  respect  to  the  ownership  of  the 
goods,  and  the  risk  incident  thereto,  the  owner  and  the  insurer 
are  considered  but  one  person,  having  together  the  beneficial 
right  to  the  indemnity  due  from  the  carrier,  for  a  breach  of  his 
contract,  or  for  non-performance  of  his  legal  duty ;"  and  that, 
''standing  thus,  as  the  insurer  does,  practically,  in  the  position 
of  a  surety,  stipulating  that  the  goods  shall  not  be  lost  or  injur- 
ed, in  consequence  of  the  peril  insured  against,  whenever  ho 
has  indemnified  the  owner  for  the  loss,  he  is  entitled  to  all  the 


•  DcciBion  rendered  February  Term,  1871,    To  appenr  In  43  Vt. 


Digitized  by 


Google 


644  Digest  of  Decisions,  [-Jfey 

means  of  indemnity  which  the  satisfied  owner  held  against  the 
party  primarily  liable."  Held^  also,  that  the  right  of  the  insurer 
rests  upon  "the  doctrine  of  subrogation,  dependent  not  at  all 
upon  privity  of  contract,  but  worked  out  through  the  right  of 
the  creditor  or  owner.  Hence,  it  has  often  been  ruled  that  an 
insurer,  who  has  paid  a  loss,  may  use  the  name  of  the  assured 
in  an  action  to  obtain  redress  from  the  carrier,  whose  failure  of 
duty  caused  the  loss,"  and  that  there  is  "no  reason  for  the  sub- 
logation  of  insurers  by  marine  policies  to  the  rights  of  the  as- 
sured against  a  carrier  by  sea,  which  does  not  exist  in  support 
of  a  like  subrogation  in  case  of  an  insurance  against  fire  on 

land."  

Phillips  on  Ins.,  §  1,723;  Gales  vs.  llailman,  11  Penn.  St.,  515;  Hart  et 
al.  vs.  The  Western  R.  R.  Co.,  13  Met.  Mass.;  Rockingham  Mutual  Fire 
Ins.  Co.  vs.  Bosher,  39  Me.,f253;  Peoria  Ins.  Co.  vs.  Frost,  37  111.,  333; 
Conn.  Mut.  Life  Ins.  Co.  vs.  N.  Y.  &  N.  H.  Railroiul  Co.,  25  Conn.,  26."), 
.\n(l  such  is  the  English  doctrine,  settled  at  an  early  period.  Mason  vs. 
Sainsbury,  3  Dougl.,  60;  Yates  vs.  Whyte,  4  Bingh.,  N.  C,  272;  Clark  vs. 
Blythiny,  2  B.  &  C,  254;  Randall  vs.  Cockran,  Ves.  Sen.  98. 

Hall  et  al.  vs.  the  Nashville  &  Chattanooga  B.  It.  Co.* 

UepM  Joiir'l  p.  WJl).  U.  S.  S.  C. 

§  171.  Fire. — liesponsibilify  of. — The  plaintiflTs  delivered 
to  the  defendant  a  lot  of  cotton  to  be  transported  from  Chatta- 
nooga to  Nashville.  The  cotton  Avas  accidentally  destroyed  by 
tire,  while  in  the  possession  of  the  defendant.  Held^  that  the 
defendant  was  responsi])le  for  the  loss,  and  that  '*when  a  losri 
occurs,  unless  caused  by  the  Jict  of  God,  or  of  a  public  enenn% 
lie  is  always  in  fault.  The  law  raises  against  him  a  conclusive 
presumption  of  misconduct,  or  breach  of  duty,  in  relation  to 
every  loss  not  caused  by  excepted  perils." 

Hall  et  al.  vs.  The  Xa^^hville  tfc  Chattanooga  B.  B.  Co. 

— $  170. 

CONSTRUCnOX. 

§  172.  Life. — Persoiial  Lijury, — By  the  terms  of  the  pol- 
ity, it  became  void  if  any  of  the  representations  in  the  applica- 

*  Di'cii-ioii  rcndercil  Man-h  4lh,  1S72. 
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it  ion  proved  to  l)e  untrue.  The  application  contained  the  fol- 
lowing question  :  ''Has  the  party  ever  had  any  serious  illness, 
local  disease  or  personal  injury,  if  so,  of  what  nature,  and  at 
what  age?"  The  parties  answered,  "No."  The  party  assured 
had  been  injured  by  a  fall  from  a  tree,  live  or  six  years  before 
the  application  was  made.  HehU  that  the  court  ])elow  properly 
instructed  the  jury  that  "if  the  etfects  of  the  fall  were  tempo- 
rary, and  had  entirely  passed  away  before  the  application  was 
taken,  and  if  it  did  not  affect  her  health  or  shorten  her  life,  then 
the  non-disclosure  of  the  fall  is  no  defense  to  the  action.  On 
the  other  hand,  if  the  effects  of  the  fall  were  not  temporary, 
and  remained  when  the  application  was  taken,  or  if  the  fall  af- 
fected the  general  health,  or  was  so  serious  that  it  might  affect 
the  health  or  shorten  life,  then  the  non-disclosure  would  defeat 
recover}',  although  the  failure  to  mention  the  fall  was  not  inten- 
tional or  fraudulent." 

Union  Mutual  Life  Ins.  Co.  vs.  Wilkinson. 

— $  168. 

ESTOPPEL. 

§  173.  Life. — Parol  Testhnoni/  and  Written  Contracts. — 
By  the  temis  of  the  policy  it  became  void  if  any  of  the  repre- 
sentations in  the  application  proved  to  1)c  untrue.  The  applica- 
tion contained  an  inquiry  as  to  the  age  of  the  mother  of  the 
assured,  the  wife  of  the  applicant,  at  the  thne  of  her  death,  and 
the  disease  of  which  she  died.  The  agent  of  the  company  took 
down  the  answer  of  the  applicant  and  his  wife  to  the  interroga- 
tories in  the  api)lication,  and  was  told  l)y  th(»m  l)oth  that  they 
knew  nothing  about  the  cause  of  the  moth(»r's  death  or  her  age 
at  the  time.  The  agent  then  questioned  an  old  woman,  who  was 
present,  and  from  what  she  tohl  him,  filled  in  the  answer  that 
she  died  at  forty,  of  a  fever,  neither  the  applicant  or  the  wife 
affirming  or  assenting  to  the  truth  of  the  statement.  Th(»  ai)pli- 
cant  did  not  know  at  the  time  how  the  answer  had  been  filled  in. 
The  mother  died  at  the  ag(»  of  twentv-flir(H\  The  defendant 
•excepted  in  the  court  l)elow  to  the  introductionof  oral  testimony 
regarding  the  action  of  the  agent,  on  the  ground  that  it  permit- 
ted the  written  contract  to  be  contradicted  and  varied  by  parol 


Digitized  by 


Google 


646  Digest  of  Decisions.  [Jifay 

testimony.  Held,  that  when  through  accident,  mistake,  or 
fraud,  the  written  instrument  does  not  represent  the  intention 
of  the  parties,  it  may  be  set  aside  or  reformed,  and  that  the  doc- 
trine of  equitable  estoppels  or  estoppels  in  pais,  is  applied  by 
courts  of  law  as  well  as  equity,  in  precisely  such  cases  as  this,, 
where  the  technical  advantage  thus  obtained  is  set  up  and  relied 
on  to  defeat  the  ends  of  justice,  or  establish  a  dishonest  claim. 
Plum  vs.  Cataraugiis  Ins.  Co.,  18  N.  Y.,  392;  Rowley  vs.  Empire  Ins. 
Co.,  36  N.  Y.,  550;  Woodbury  Saving  Bank  vs.  Charter  Oak  Ins.  Co.,  31 
Conn.,  526 ;  Combs  vs.  The  Hannibal  F.  &  M.  Ins.  Co.,  43  Mo.,  148. 

Union  Mutual  Life  Ins.  Co.  vs.  Wilkinson. 

— i  168. 

INSURABLE  INTEREST. 

§  174.  Life. — Policy — Indemnity. — Held,  that  "the  con- 
tract of  life  insurance  is  not  necessarily  one  merely  of  indem- 
nitj^  for  a  pecuniary  loss,  as  in  marine  and  fire  policies ;  that  it 
is  sufficient  to  shoAv  that  the  policy  is  not  invalid  as  a  wager 
j)olicy,  if  it  ai)pear  that  the  relation,  whether  of  consanguinity 
or  of  affinity,  Avas  such,  between  the  person  Avhose  life  was  in- 
sured, and  the  IxMieficiary  named  in  the  policy,  as  warrants  thj 
conclusion  that  the  beneficiary  had  an  interest,  whether  pecuni- 
ary or  arising  from  dependence  or  natural  affection,  in  the  life 
of  the  person  insured." 

Dolby  vs.  The  India  and  London  Ins.  Co.,  15  (■.  B.,  305;  Loomis  vs.  Ea- 
o^le  L.  ^  II.  Ins.  Co.,  O  Gray,  .Sim ;  Lord  vs.  Dall,  12  Mass.,  118;  Trenton 
\j.  &  F.  Ins.  Co.  vs.  Johnson,  4  Zab..  570 ;  Rawls  vs.  American  L.  Ins.  Co.. 
m  Barb.,  ;i57 ;  same  ca<e,  11  X.  Y.,  282. 

"Insurers  in  such  a  policy  contract  to  paj^  a  certain  sum^  in 
the  ev(Mit  therein  specified,  in  consideration  of  the  payment  of 
the  stipulated  premium  or  premiums,  and  it  is  enough  to  entitle 
Ihe  insured  t(^  recover  if  it  appear  that  the  stipulated  event  has^ 
happened,  and  that  the  party  eflecting  the  policy  had  an  insura- 
ble interest,  such  as  is  described,  in  the  life  of  the  person  insur- 
ed, at  the  inception  of  the  contract,  as  the  contract  is  not  merely 
for  indemnity,  as  in  marine  and  fire  policies." 

Phcenix  Mutual  Lifv  Ins.  Co.  vs.  Bailey.* 

Itep'd  Joiir'l  p.  GTxS.  U.  S.  S.  C. 


♦  Decijiion  rendered  Deo.  lllh,  1K71. 
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§  175.  Fire. — Ownei*ship — Tinist, — The  Company,  by  its 
policy,  agreed  to  insure  the  plaintiffs  against  loss  or  damage  by 
fire,  to  the  amount  of  $3,000,  on  refined  carbon  oil  and  packa- 
ges containing  the  same,  their  own,  or  held  on  trust,  on  commis- 
sion, or  sold  but  not  removed,  contained  in  bonded  warehouse. 
Previous  to  the  fire,  the  plaintiffs  had  sold  the  oil  and  received 
their  pay,  and  by  the  delivery  of  invoices  and  guagers'  certifi- 
cates, there  had  been  a  complete  delivery,  according  to  the 
custom  of  the  trade.  But  the  place  of  storage  had  not  been 
changed.  It  remained  where  it  had  been  deposited  by  the  plain- 
tiffs, without  expense  to  the  vendees.  IMd^  that  "it  is  not 
forbidden  by  the  law  that  a  policy  should  be  so  framed  as  that  the 
insurance  shall  be  inseparably  attached  to  the  property  meant  to 
be  covered,  so  that  successive  mvners,  during  the  continuance  of 
the  risk,  shall  become,  in  turn,  the  parties  really  insured.'* 

2  Duer  on  Ins.,  49 ;  Lecture  9,  §  31. 

''Agents,  commission  merchants  or  others,  having  the  custody 
of,  and  being  responsible  for,  property,  may  insure  in  their  own 
names ;  and  they  may,  in  their  own  names,  recover  of  the  in- 
surer, not  only  a  sum  equal  to  their  own  interest  in  the  propeilv, 
by  reason  of  any  lien  for  advances  or  charges,  but  the  full 
amount  named  in  the  i)olicy,  up  to  the  value  of  the  property." 

See  De  Forest  vs.  Fulton  Ins.  (V>..  1  Hall  S.  C.  Rop.,  84;  Stillwell  vs. 
Staples,  19  N.  Y.,  401 ;  Sitor  vs,:M()tts,  1  Harris,  Penn.  vSt.  K.,  218. 

And  Held,  that  "it  must  be  made  to  api)ear  that  the  owner  was 
in  the  intention  of  the  person  elfeeting  the  insurance,  when  the 
contract  was  made.  Such  intention  need  not  have  fastened,  at 
the  time  of  entering  iuto  the  c<nitract,  upon  the  very  person, 
who,  w^hen  the  contract  matures,  seeks  to  take  the  benefit  of  it." 
And  that  "it  is  to  l)e  assumed  that  every  one  was  in  the  inten- 
tion of  the  insurer,  who  su})se(juently,  with  design,  takes  such 
relation  to  him  as  brings  him  within  the  clauses  of  the  policy. 
The  intention  must  have  been  to  effect  insurance  for  any  person 
and  all  persons,  avIio,  during  the  running  of  the  j)olicy,  should 
have  goods  within  the  description  of  j)roperty  insured."  Ileldj 
also,  that  the  policy  "was  meant  to  cover  that  which  had  been 
sold,  and  of  which  a  legal,  binding  deliveiy  had  l)een  made  ; 


Digitized  by 


Google 


648  Digest  of  Decisions,  [_May 

the  ownership  and  right  of  control  of  which  had  passed,  but 
which  had  not  been  in  fact  removed ;  of  which  no  change  of 
place  indicated  change  of  ownei'ship  and  possession,"  and  tiiat 
though  the  action  is  in  the  names  of  the  persons  named  in  the 
policy,  their  recovery  will  be  in  trust  for  the  vendees. 

Waring  et  al.  vs.  The  Indemnity  Fire  Ins.  Co.* 

Ilep'd  Jour'l  p.  672.  N.  Y.  C.  A. 

POLICY. 

§  176.  Fire. — Avoidance  of- — Pnnctuation — Gunpowder. — 
The  policy  contained  the  foUoAviiig  clause  :  "Or  if  gunpowder, 
phosphorus,  saltpotre,  naptha,  benzines  benzine  vaniish,  ben- 
zole, petroleum,  or  crude  earth  oils,  arc  kept  on  the  premises, 
or  if  camphene,  burning  fluid,  rc^Sned  coal  or  earth  oils,  arc  kei)t 
for  sale,  stored  or  used  on  the  premises,  in  quantities  exceeding 
one  barrel  at  any  one  time,  without  written  permission,  or  en- 
dorsed upon  the  i)olicy ;  then,  and  in  every  such  case,  this  policy 
shall  be  void.''  A  number  of  causes,  which  should  operate  to 
avoid  the  policy,  were  set  forth  in  the  policy,  and  these  causes 
were  all  embodied  in  separate  clauses,  each  chiss  being  separated 
from  the  others  by  a  semi-colon.  Ileld^  that  "if  there  were  in  the 
clause  in  dispute  a  semi-colon  Avhere  the  word  premises  is  first 
usc^d,  it  may  be,  in  view  of  the  punctuation  adopted  in  refer- 
ence to  the  other  clauses,  that  this  clause  would  l)e  complete  in 
itself,  and  exclude  wholly  from  the  premises  gunpowder,  salt- 
petre, and  the  other  articles  in  the  same  class.  But  in  the  absence 
of  the  semi-colon,  it  is  manifest  that  no  greater  restriction  can 
be  applied  to  gunpoAvder  and  salti)etre  than  to  camphene  and 
bunung  fluid,  and  that  therefore  the  words  "in  quantities  ex- 
ceeding one  barrel  at  any  one  time,"  are  applicable  alike  to  all 
the  materials  which  are  specified  in  the  clause  in  controversy." 

The  Ph'vnix  f)is.  Co.  vs.  SIanf]hfrr  ct  ffl.\ 

Kop'd  Jour'l  1).  iW.  V.  S.  S.  C. 

PUA(  TICK. 
§    177.      LiFK. —  Kfpnff/    Jurisdirfio)! — Policy, — The  appel- 

'  IH'ciHion  rondt-rod  l>e<*.  11th,  IS7I.    Tt>  uppcar  in  I.')  N.  V. 
+  I  )cci'^  ion  rondo  red  Nov.'2Ttli,  ISTl. 
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lants  instituted  a  suit  in  equity  iu  the  Supreme  Couii;  of  the  Dis- 
trict of  Columbia,  to  enjoin  the  appellee  from  assigning  or  in  any 
manner  disposing  of  two  policies  of  insurance,  and  also  praying 
that  she  might  be  compelled  to  deliver  up  the  policies  to  be  can- 
celled. The.  policies  were  issued  by  the  appellants  upon  the 
life  of  the  husband  of  the  appellee.  The  husband  died  after  the 
policies  were  issued,  and  due  notice  and  proof  of  death  was  fur- 
nished the  appellants,  who  refused  to  pay  on  the  gi'ound  of 
fraudulent  misrepresentations  and  fraudulent  suppression  of  ma- 
terial facts.  Ileldy  that  jurisdiction  may  be  exercised  by  courts 
of  equity  "to  rescind  written  instruments  in  cases  where  they^ 
have  been  procured  by  false  representations,  or  hy  the  fraudu- 
lent suppression  of  the  truth,  if  it  appear  that  the  recision  of 
the  same  is  essential  to  protect  the  opposite  party  from  pecuni- 
ary injury."  Held,  also,  that  whenever  a  court  of  law  "is  com- 
petent to  take  cognizance  of  a  right,  and  has  power  to  proceed 
to  a  judgment,  which  affords  a  plain,  adequate  and  complete 
remedj",  without  the  aid  of  a  court  of  equity,  the  plaintiff  must 
in  general  proceed  in  law,  because  the  defendant,  under  such 
circiunstances,  has  a  right  to  a  trial  by  jury." 

Foley  vs.  Hill,  1  Phillips,  899 ;  same  case,  2  II.  L.  Cas.,  28 ;  Fire  Ins.  Co. 
vs.  Delavan,  8  Paige,  Ch.  R.,  422 ;  Alexander  vs.  IMuirhead,  2  Dessa,  162  ;  5 
Am.  L.  Reg.,  564. 

Held,  also,  that  ^' suits  in  equity,  the  judiciary  act  provides, 
shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States,  in  any  case  where  plain,  adecjuate  and  complete  remedy 
may  be  had  at  law,  and  the  same  rule  is  applicable  where  the 
suit  is  prosecuted  in  the  Chancery  Court  of  this  District." 

Hipp  vs.  Babin,  19  How.,  271 :  Parker  vs.  Lake  Co.,  2  Bl.,  r)4.") ;  Hoyee' 
Exrs,  vs.  Gnindy,  r>  Pet.,  210:  Graves  v-<.  Ins.  Co.,  2  Craii.,  444;  1  Slat, 
at  Large,  82. 

HeUL  also,  that  where  the  party,  upon  whose  life  the  pol- 
icies were  issued,  has  died,  and  due  notice  lias  l)ccn  given 
and  proof  of  loss  furnished,  and  the  obliiration  to  pay  has  be- 
come lixed,  by  the  terms  of  the  policy,  and  tlie  sums  insured 
have  become  a  purely  legal  demand,  and  nothing  appears  to 
show  that  the  defense  at  law  may  not  be  as  perfect  and  complete 
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as  in  equity,  a  suit  in  equity  will  not  be  sustained,  and  that  the 

decree  of  the  court  below  dismissing  appellant's  bill  be  affirmed. 

Phoenix  Mutual  Life  Ins.  Co.  vs.  Bailey. 

— §  174. 

STATUTES. 

§  178.  Fire. — Certificate  of  Authority — State  Auditor, — 
The  statute  provided  that  "before  the  Auditor  shall  issue  any 
certificate  of  authority,  or  any  renewal  of  the  same,  the  corpor- 
ation or  its  agent  shall  pay  into  the  State  Treasury  for  the  sup- 
port of  common  schools,  the  sum  of  fifty  dollars."  On  the  25th 
of  February  the  Auditor  issued  his  certificate  of  authority  to 
the  company  ;  gave  his  receipt  for  $50  and  his  fees,  and  drew  on 
the  company  his  draft  payable  on  sight.  The  dmft  was  paid  on 
presentation,  and  on  tlie  21st  of  March  the  money  was  received 
])y  the  Auditor,  and  was  I)}'  liim  paid  into  the  State  Treasury. 
The  Auditor  had  no  authority  by  law  to  collect  money.  The  ac- 
tion was  against  the  company  for  doing  business  in  the  State  with- 
out a  certificate  of  authority.  Ilelxh  that  until  the  money  was  paid 
into  the  trcasuiy,  the  Auditor  had  no  power  under  the  law  to 
issue  the  certificate  of  authority,  and  that  "if  the  coiporation 
chose  to  pay  tliis'tlirough  the  Auditor,  then  for  that  purpose  he 
was  the  agent  of  the  corporation,  and  not  of  the  State,  and  un- 
til the  mon(»v  reached  tlie  State  Treasury,  it  was  under  the  con- 
trol of  the  coi'poration,  and  not  of  the  State,"  and  that  "because 
of  the  non-payment  of  this  money,  the  certificate  itself  wa^ 
void,  and  presented  no  defense  to  the  action." 

Hartford  Ins.  Co.  rs.  Shtf'  of  Kansas.* 

R*ipM  Joiir'l  p.  C>^2.  Kas.  S.  C. 

♦  Decirtion  reu'lereil  April  'IM.  IhT'J.    To  appf.ir  iu  7  Ka^'. 
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RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES  SUPREME 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE  SUPREME 

COURTS,  SINCE  JANTTARY  1,  18T1. 


From  certified  transcripts  in  our  possession. 


SUPREME  COURT  OF  ^IISSISSIPPI, 

APRIL    TERM,    1872. 


Appeal  from    Warren  County  Chancery  Court. 


THE  PHCENIX  INS.  CO.  et  al.  Appellants/ 


IIOFFHEIMER  BROS.  &  CO.,  Appellees 

A  court  of  equity  has  authority  to  reform  a  eontraet  when  tlicro  ha>l)een  an  omission 
of  a  material  word  or  stipulation  by  mi^itake,  ami  a  ])oiioy  of  insurance  is  within 
the  princij)le. 

Equity  will  relieve  ajfainst  mistake  a>  well  m*<  fraud  in  a  d<^ed  or  contract  in 
writinfT,  and  parol  evidence  is  admissnblc  to  prove  the  mistake.  The  relief  will 
be  granted  not  only  when  the  fact  of  the  mistake  i<  exprc-^Nly  established,  but  is 
fairly  implied  from  the  nature  of  the  transaction. 

Decirtion  in  Oliver  vs.  M.  ('.  Marine  Ins.  Co.,  2  Curtis'  Rep.,  291.  affirmed  :  "  If  one 
who  applies  for  insurance  makes  known  that  he  is  an  a^cnt  only,  and  thecompanv 
agrees  to  effect  the  insurance,  it  is  a  necessary  implication  that  such  words  shall 
be  inserted  in  the  policy  as  are  usuallx  inserted  in  >inh  cil^jcs.  and  a>  are  necessary 
to  make  a  binding  contract." 

Where  the  agent  procuring  the  insurance  stated  to  the  agt-nt  of  the  company,  at  the 
time  of  taking  out  a  former  policv,  that  In-  was  doing  l)usincss  as  agent  of  the  a|)- 
pellees,  and  the  policy  was  issued  to  him  as  such  agent,  and  aflenvanN  requested 
the  Hame  agent  to  make  another  policy  as  the  first  wa«i  made  out,  and  took  it  for 
granted  that  the  agent  had  done  so.  field,  that  thi<  was  a  reasonable  confidence, 
and  that  it  was  competent  for  the  court  below  to  correct  and  reform  the  policy, 
made  on  the  agent's  own  account,  in  ^uch  manner  aN  to  cover  the  interests  of  the 
appellees,  and  to  render  judgment  for  the  appclU-es  upon  the  i»oli<'y  as  reformed. 

Harris  &  Harris,  for  Appellants, 
U.  M.  YouNci,/or  Appellees. 


*  Decifciion  rendered  April,  mil. 
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Peyton,  Ch.  J. 

On  the  25th  of  May,  1868,  Solomon  Hoffheimer,  Isaac  Hoffheimer, 
Abraham  Hoffheimer,  John  Meyer,  Max  Hoffheimer,  and  Moity 
Baehrach,  partners  in  trade  domiciled  and  resident  at  St.  Louis,  in 
the  State  of  Missonri,  negotiating  under  the  name,  firm  and  style  of 
Hoffheimer,  Bros.  &  Co.,  filed  their  bill  in  the  Chancery  Court  of 
Warren  county,  against  the  Phanix  Insurance  Company,  to  reform  a 
policy  of  insurance  against  fire,  and  to  enforce  the  paj-ment  of  the 
amount  insured. 

The  bill  alleges  that  in  the  month  of  August,  1865,  complainants 
started  a  mercantile  business  in  the  city  of  Vicksburg,  in  the  State  of 
Mississippi,  for  the  sale  of  liquors,  tobacco,  groceries  and  other  ware> 
and  merchandise,  and  put  the  same  in  charge  of,  and  under  the  control 
and  management  of  Philip  Sartorius,  as  agent,  at  a  fixed  salary  for 
his  services  in  conducting  said  Ijusiness.  That  in  the  months  of  Au- 
gust and  September,  in  the  year  1865,  they  supplied  said  Sartorius, 
agent,  with  a  stock  of  goods,  which  was  insured  from  time  to  time, 
during  the  latter  part  of  the  year  1865  and  the  j-ear  1866.  That  on 
the  25th  of  September,  1865,  the  said  Philip  Sartorius,  agent  as  afore- 
said, applied  to  William  A.  Fuirchild,  for  insurance  against  loss  and 
damage  b}*  fire  on  the  goods  so  kept  b}'  him  for  sale,  to  the  amount  of 
$1,500,  in  and  with  the  said  Fairchild,  as  the  legally  constituted 
agent  of  the  iEtua  Insurance  Company,  a  corporation  doing  busineSvH 
in  said  city  of  Vicksburg,  Mississippi,  through  their  said  agent.  That 
at  the  time  the  said  Sartorius  applied  to  said  Fairchild,  agent  for  said 
insurance  company,  he  informed  said  Fairchild,  agent  as  aforesaid, 
that  he,  the  said  Sartorius,  held  said  merchandise,  and  was  selling  the 
same  as  agent  for  complainants,  his  principals,  and  owners  of  said 
merchandise.  That  said  insurance  company,  through  said  Fairchild. 
their  agent,  on  the  said  25th  da}'  of  September,  1865,  issued  to  said 
Sartorius,  agent,  a  policy  of  insurance,  assuming  a  risk  of  $1,500 
against  fire  on  said  merchandise,  for  the  period  of  three  months,  the 
said  Sartorius,  as  agent,  i)aying  therefor  the  premium. 

That  said  Fairchild  was  the  agent  of  the  JEtna  Insurance  Company, 
tlie  Phoenix  Insurance  Comi>any  and  the  Hartford  Fire  Insurance 
I'ompany.  And  that  on  the  19th  of  February,  1866,  the  first 
policy  having  exi)ired,  the  said  Sartorius  applied  to  said  Fairchild, 
agent  of  said  iEtna  Insurance  Company,  for  another  policy  of  insur- 
ance against  fire,  risk  to  tlic  same  amount,  on  the  said  goods  and 
merchandise,  to  be  issued  in  tlie  same  way  with  the  former,  to  the  said 
Sartorius.  agent,  wlio  i>aid  said  Fairchild  therefor  the  premium. 
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That  at  the  issuance  of  the  first  policy,  in  September,  1865,  the 
said  Fairchild  had  notice  and  ftiU  knowledge  of  the  facts,  that  the 
said  goods  and  merchandise  were  the  property  of  complainants  ;  that 
Sartorius  was  their  agent,  and  that  the  policy  was  for  their  benefit,, 
and  that  said  first  policy  was,  in  fact,  issued  to  said  Sartorius  as  agent 
of  complainants,  with  the  intent  and  for  the  purpose  of  protecting  the 
interests  of  his  principals  in  said  goods. 

That  on  the  19th  of  February,  18G6,  the  said  Fairchild,  agent  of  the 
Phoenix  Insurance  Company,  being  instructed  by  said  Sartorius,  agent,, 
to  make  out  the  policy  then  applied  for  in  said  company,  like  the  first 
one  made  out  by  said  Fairchild,  agent,  for  said  Sartorius,  agent,  in  the 
^£tna  Insurance  Company,  and  knowing  that  it  should  be  filled  up 
so  as  to  make  the  same  valid  and  effectual  to  cover  the  interest  of 
complainants  in  the  merchandise,  did,  at  said  time,  issue  a  policy 
taking  a  risk  of  $1,500  on  said  goods  and  merchandise,  and  received 
from  said  Sartorius,  agent,  the  premium  for  the  same,  but  by  accident 
or  mistake,  the  defendants,  by  their  agent,  Fairchild,  omitterl  and  neg- 
lected to  insert  in  said  policy,  that  P.  Sartorius,  agent,  was  insured. 
And  that  on  the  19th  of  May,  186G,  the  said  policy  was  renewed  for 
nine  months,  which  would  expire  on  the  19th  of  February,  1867.. 
That  at  the  time  the  renewal  was  made,  it  was  confidently  relied  upon 
and  believed  by  said  Sartorius,  that  said  policy,  which  was  continued 
by  said  renewal,  covered  and  protected  the  interests  of  complainants 
in  said  merchandise,  which  was  destroyed  by  fire  on  the  23d  of  De- 
»*ember,  1866. 

The  bill  prays  that  said  ix)licy  of  insurance  and  the  renewal  thereof, 
may  be  corrected  and  reformed  In-  inserting  therein  that  said  insur- 
ance was  made  by  P.  Sartorius,  agent,  or  of  P.  Sartorius,  for  whom  it 
may  concern,  or  of  P.  Sartorius,  for  account  of  complainants,  or  such 
other  words  as  will  cover  and  protect  the  interests  of  complainants  in 
said  goods,  and  that  complainants  may  have  the  benefit  of  said  policy 
of  insurance  so  corrected  and  reformed,  and  that  the  sum  so  insured 
by  said  defendants  on  said  goods  and  merchandise,  be  paid  to  them, 
and  for  such  other  or  further  relief  as  may  be  consistent  with  the  facts 
of  the  case. 

The  defendants  in  their  answer  deny  that  P.  Sartorius  ever  notified 
them  or  gave  them  any  information  that  the  complainants  were  the  own- 
ers of  the  goofls  insured.  They  admit,  as  stated  in  tlie  bill,  that  said 
Sartorius  did  business  as  ''agent,"  both  by  publication  and  by  his 
sign,  but  deny  that  they  ever  knew  that  he  was  in  reality  agent  of 
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the  complainants,  as  they  supposed  Sartorius  adopted  that  mode  of 
doing  business  for  purposes  of  his  own,  and  insist  that  he  was  the  only 
person  known  to  them  in  the  transaction,  and  that  the  insurance  was 
effected  in  his  own  name  and  on  his  own  account. 

Upon  the  final  hearing  of  the  cause  on  bill,  answer,  exhibits  and 
proofs,  the  court  decreed  that  the  policy  of  insurance  mentioned  in  the 
bill,  be  so  corrected  and  reformed  as  to  express  the  idea  that  said  P. 
Sartorius  was,  by  said  policy,  insured  as  agent,  for  and  on  account  of 
complainants,  so  as  to  cover  the  interests  of  complainants  in  the 
goods  insured  by  the  policy  of  the  defendants,  and  the  court  hav- 
ing corrected  and  reformed  said  policy  as  aforesaid,  decreed  that  the 
defendants,  the  Phajnix  Insurance  Company,  pay  to  the  complainants 
the  sum  of  $1,500,  with  $341.25  interest  on  the  same,  at  6  per  cent., 
from  the  1st  day  of  April,  1867,  to  the  date  of  this  decree,  and  that 
the  complainants  have  execution,  &c. 

From  this  decree  the  defendants  appealed  to  this  court,  and  assigned 
for  error : 

1 .  It  was  en'or  to  decree  that  the  policy  of  insurance  exhibited  in 
the  bill  should  be  altered,  changed  or  amended,  as  decreed. 

2.  It  was  error  to  decree  the  payment  of  money  to  be  made  by  the 
appellants  to  the  ai)pollec8.  as  decreed. 

We  will  consider  tlie  errors  assigned  together,  as  they  deny  the  right 
to  reform  the  policy  of  insurance,  and  to  enforce  it  as  reformed. 

The  interposition  of  a  court  of  chancery  to  correct  mistakes  by 
ordering  a  proper  deed  to  be  executed,  according  to  the  true  intent  of 
the  parties,  is  a  veiy  ancient  doctrine.  If  on  inquiry,  it  appears 
that  the  instrument  does  not  contain  what  the  parties  intended  it 
should,  and  understood  that  it  did,  it  may  be  reformed  by  proof 
aliunde^  so  as  to  make  it  the  evidence  of  what  was  the  true  agreement 
between  the  parties.  It  is  wholly  immaterial  from  what  cause  the  de- 
fective execution  of  tlie  intent  of  the  parties  arose. 

There  cannot  be  any  doubt  that  a  court  of  equity  has  authonty  to 
reform  a  contract,  where  there  has  been  an  omission  of  a  material 
word  or  stipulation,  by  mistake.  And  a  policy  of  insurance  is  within  the 
principle.  But  a  court  ought  to  be  extremely  cautious  in  the  exercise  of 
such  an  authority.  It  ou<i:lit  to  withhold  its  aid  where  the  mistake  is 
not  made  out  by  the  clearest  evidence.  1  Phillips  on  Ins.,  72,  and 
^2  Phillips  on  Ins.,  iAM) ;  PhoMiix  Fire  Ins.  Co.  vs.  Gunee,  1  Paige, 
278.     It  would  be  a  great  defect  in  what  Lord  Eldon  terms  the  moral 
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jurisdiction  of  the  court,  if  there  was  no  relief  for  such  a  case.  The 
cases  concur  in  the  strictness  and  difficulty  of  the  proof,  but  still  they 
admit  it  to  be  competent,  and  the  only  question  is,  Does  it  satisfy  the 
mind  of  the  Court  ? 

And  the  doctrine  is  well  established  in  this  country,  that  equity  will 
relieve  against  mistake  as  well  as  fraud,  in  a  deed  or  contract  in 
writing ;  and  parol  evidence  is  admissable  to  prove  the  mistake, 
though  it  is  denied  in  the  answer^  and  this  either  where  the  plaintiff* 
.^eeks  relief,  affirmatively,  on  the  ground  of  mistake,  or  where  the 
defendant  sets  it  up  as  a  defense,  or  to  rebut  an  equity.  Gillespie  vs. 
Moon,  2  John,Ch.  585  ;  Willman  vs.  Wright,  9  Ind.,  126,  and  David- 
son vs.  Green,  3  Sneed,  384 ;  Lambert  vs.  Hill,  41  Me.,  475,  and 
Adams  vs.  Stevens,  49  Me.,  366. 

While  chancer^'  has  no  power  to  make  contracts  for  parties,  or  to 
substitute  one  for  another,  it  can  and  will  decree  that  they  shall  re- 
form those  which  they  have  actually  made  ;  and  if  the  paper  does  not 
fulfill,  or  violates  their  understanding  it  will  be  rectified  and  made  to 
conform  to  it. 

And  a  court  of  equity  will  grant  relief  in  cases  of  mistake  in  writ- 
ten agreements,  not  only  where  the  fact  of  the  mistake  is  expressly 
^established,  but  is  fairly  implied  from  the  nature  of  the  transaction. 
1  Store's  Eq.  Jur.,  161,  sec.  162,  and  Wyche  vs.  Green,  11  Ga.,  171, 
172. 

In  the  case  of  Tilton  vs.  Tilton,  9  N.  H.,  385,  tenants  in  common 
4igreed  to  make  partition  pursuant  to  the  award  of  referees,  and  exe- 
cuted deeds  for  that  purpose.  In  the  deed  to  the  complainant,  a  tract 
of  land  assigned  to  him,  was  omitted  by  mistake.  The  parties  took 
possession  according  to  then-  deeds.  The  defendant  in  his  answer 
<lenied  the  mistake.  The  court  held,  that  tlie  mistake  should  be  cer- 
tified, and  that  a  specific  peiformance  of  the  contract,  as  to  the  tract 
omitted,  should  be  decreed.  But  in  such  cases  the  mistake  must  be 
made  out  in  the  most  clear  and  decided  manner,  and  to  the  entire  sat- 
isfaction of  the  court,  and  the  proofs  must  be  clear  and  convincing, 
when  the  mistake  is  denied  in  the  answer. 

In  the  case  of  3Iosby  vs.  Wall,  23  Miss.,  81,  it  was  held  that  a  bill 
would  lie  to  correct  a  mistake  in  a  written  contract,  and  enforce  a 
s|>ecific  performance  of  the  contract  as  corrected. 

But  to  authorize  a  court  of  equity  to  reform  and  enforce  the  con- 
tract, the  oidence  of  the  alleged  mistake  should  be  free  from  doubt ; 
and  in  the  case  of  Oliver  vs.  M.  C.  Marine  Ins.  Co.,  2  Curtis*  Rep., 
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291,  the  court  says :  ^'  If  one  who  applies  for  insurance  makes  known 
that  he  is  an  agent  only,  and  the  company  agrees  to  effect  the  insur- 
ance, it  is  a  necessary  implication  that  such  words  shall  be  inserted 
in  the  policy,  as  are  usually  inserted  in  such  cases,  and  as  are  neces- 
sary to  make  a  binding  contract.  It  is  to  be  presumed  that  the 
underwriters  intend  to  earn  their  premium,  and  therefore  that  they 
expect  and  desire  that  the  insurance  should  attach  upon  some  interest, 
and  understand  and  agree,  if  a  known  agent  applies  for  insurance^ 
that  the  formula  usually  inserted  when  an  agent  obtains  insurance, 
and  which  is  necessary  to  the  assumption  of  the  risk,  shall  be  in  the 
policy  when  it  is  drawn.  I  think  it  may  be  safely.laid  down,  that 
when  a  contract  is  made  for  a  policy,  whatever  clause  is  usually 
inserted  in  policies,  by  reason  of  a  given  state  of  facts,  and  which  it 
is  necessary  to  insert  to  adapt  the  policy  to  that  state  of  *  facts,  both 
parties  will  be  understood  as  agreeing  to  have  inserted,  if  they  are 
both  apprised  of  that  state  of  facts,  and  contract  in  reference  to  it.'^ 

That  it  is  usual  and  necessary  to  insert  in  policies  of  insurance 
effected  by  agents  in  their  own  names,  a  declaration  that  they  are 
insured  as  agents,  or  for  whom  it  may  concern,  or  some  equivalent 
words,  or  to  declare  specially  on  whose  account  the  insurance  is  made^ 
will  hardly  be  controverted. 

In  the  case  under  consideration,  it  is  admitted  by  the  defendants  in 
the  court  below  by  their  answer  that  Sartorius  did  business  in  Vicks- 
burg,  as  '*  agent,*'  both  by  publication  and  by  his  sign. 

William  A.  Fairchild,  agent  for  the  Phoenix  Insurance  Company, 
states  in  his  testimony  that  on  the  25th  of  September,  1865,  the  ^tna 
Insurance  Company,  through  him  as  their  agent,  insiu-ed  P.  Sartorius, 
as  agent,  to  the  amount  of  $1,500.  Sartorius,  in  his  testimony,  states 
that  when  he  took  out  the  first  policy  of  insuiance,  as  above  stated,  on 
the  25th  of  September,  1865,  he  informed  said  Fairchild  that  he  was 
doing  business  for  the  Hoffheimer  Brothei's  &  Co.,  of  St.  Louis,  as 
their  agent,  and  as  the  first  policy  was  issued  to  him  as  agent,  he 
requested  Fairchild  to  make  out  the  subsequent  policies  of  insurance, 
which  were  issued  to  him,  as  the  first  was  made  out,  and  taking  it  for 
granted  that  Fairchild  had  done  so,  he  never  examined  them  until 
after  the  fire. 

This  was  but  a  reasonable  confidence,  which  he  reposed  in  Mr. 
Fairchild,  who,  if  we  are  to  judge  from  his  testimony,  does  not  enter- 
tain a  very  exalted  opinion  of  the  integrity  of  Mr.  Sartorius. 

There  can  be  no  doubt  that  ^Ir.  Fairchild  had  seen  the  sign  and  the 
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adyertisements  of  Mr.  Sartorius,  as  agent.  But  he  may  have  sup- 
posed, as  we  may  infer  from  his  testimony,  that  this  mode  of  adver- 
tising was  adopted  merely  "  to  cover  up  his  goods." 

W.  T.  Page,  who  was  an  agent  for  several  insurance  companies,  at 
Vicksburg,  at  the  time  the  policy  of  insurance  was  issued,  states  in 
his  testimony  that  if  the  applicant  for  insurance  makes  known  to  the 
insurance  agent  that  he  is  selling  goods  as  agent,  it  would  be  the  duty 
of  the  insurance  agent  to  fill  up  the  policy  to  the  applicant  as  agent. 

It  is  very  cleai*  from  the  testimony  that  Sartorius  was  doing  busi- 
ness as  agent  when  these  policies  of  insurance  were  taken  out,  and 
that  by  the  first  of  them  P.  Sartorius  was  insured  as  agent,  and  there 
is  no  perceivable  reason  why  the  word  agent  should  have  been  omitted 
in  the  subsequent  policies  of  insurance.  There  is  no  evidence  of  a 
change  of  circumstances,  between  issuance  of  the  first  and  the  subse- 
quent policies,  which  would  authorize  the  underwriters  to  believe  that 
there  was  a  change  of  the  ownership,  in  the  interim,  of  the  property  U> 
be  insured.  We  are  entirely  satisfied  that  the  policy  sought  to  be  cor- 
rected and  reformed,  was  intended  by  the  parties  to  insure  P.  Sartorius. 
agent,  and  therefore  there  is  no  error  in  the  decree  of  the  court  below 
in  this  respect. 

K  the  court  has  a  competent  jurisdiction,  as  we  have  seen  it  has,  to 
correct  such  mistakes,  the  agreement,  when  corrected  and  made  to 
speak  the  real  sense  of  the  parties,  ought  to  be  enforced,  as  well  as 
any  other  agreement,  perfect  in  the  first  instance. 

It  ought  to  have  the  same  efficacy,  and  be  entitled  to  the  same  pro- 
tection, when  made  accurate  under  the  decree  of  the  court,  as  when 
made  accurate  by  the  act  of  the  parties. 

The  decree  is  affirmed. 

[Mr.  Justice  Simrall  not  sitting,  having  been  of  counsel  in  this  ea.se 
in  the  court  below.] 


—42 
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SUPREME  (^OURT  OF  THE  UNITED  STATES, 

DECEMBER   TERM,    1871. 


Apjyeal  from  the  Svj^reme  Court  of  the  District  of  Columbia, 


THE  PIICENIX  MUTUAL  LIFE  INS.  CO.,  ^ 

oi  Hartford,  Conn.,  Aj^pellants^ 

vs, 
ELIZAliETH  A.  BAILEY.*  J 

Policies  of  life  innuranco  are  p:ovenied,  in  some  respecta,  by  different  rules  of  con- 
struction from  those  applied  by  the  courts  in  case  of  policies  against  marine  and 
fin^  ri8ks. 

Marine  and  fire  policicH  are  contractn  of  indemnity,  by  which  the  claim  of  the 
insured  is  commensurate  with  the  damao:e8  he  has  sustained  by  the  loss  of,  or  in- 
jury to,  the  property  insured ;  and  an  absolute  sale  of  the  property  insured,  prior 
to  the  alleged  disaster,  \»  a  good  defense  to  an  action  on  the  policy.* 

The  contract  of  life  insurance  is  not  necessarily  one  merely  of  indemnity  for  a  pecu- 
niary loss,  as  in  marine  and  fire  policies. 

Decided  cas«\s  holding  that  the  insured  must  necessarily  have  some  pecuniary 
interest  in  the  life  of  the  cestui  que  vie,  are  founded  on  an  erroneous  view  of  the 
nature  of  the  contract. 

A  life  policy  is  not  invalid  as  a  wager  policy  if  the  relation,  whether  of  consanguinity 
or  affinity,  was  such  b(»tween  the  person,  whose  life  was  assured,  and  the  beneiici- 
arv  named  in  the  i)olicy,  as  warrants  the  conclusion  that  the  beneficiar>'  had  an 
interest,  whether  pecuniary  or  arising  from  dependence  or  natural  affection,  in  the 
\\U'  of  the  insured. 

It  is  enough  to  entitle  the  insured  in  a  life  policy  to  recover,  if  it  appears  that  the 
stipulated  event  h.%M  happened  ,  and  that  the  party  effecting  the  policy  had  an  in- 
sii ruble  inter(\"<t,  such  as  is  described,  in  the  life  of  the  person  insured,  at  the  incep- 
tion of  the  contract. 

The  ?)rovision  of  the  judiriurv  act  that  suits  in  equity  shall  not  be  sustained  in  either 
of  the  courts  of  the  United  States,  in  any  case  where  plain,  adequate  and  complete 
remedy  may  be  had  at  law,  is  appli<*able  where  the  suit  Is  prosecuted  in  the  chan- 
cery court  of  the  District  of  Columbia. 

flurisdiction  may  be  exercisrd  by  courts  of  equity  to  rescind  written  instruments,  in 
caM(>s  where  they  have  been  procured  by  false  representations  or  by  fraudulent 
Mippression  of  the  tnith,  if  it  api^-ar  that  the  recision  of  the  same  is  essential  to 
jirotect  the  oi^positi^  party  fnnn  ])i'cuniary  injury. 

Where  the  party  upon  whost^  lif«'  the  policy  was  issued,  has  died,  and  notice  has  been 
gi\cn.  and  the  required  ])roof  I'urni^lied,  and  the  obligation  Xo  pay  has  become 
t?\ed.bv  the  tenns  of  the  policy,  and  the  sum  insured  has  become  a  purely  le?al 
<<  inanil,  and  nothing  appears  to  show  that  the  defense  at  law  may  not  be  as  i)er- 
f'-'t,  and  e«)niph't«'  as  in  eqiiity,  a  --uit  in  equity  will  not  be  sustained. 

^Tr.  Justice  Cuffokd  delivered  the  opinion  of  the  court. 

*  fv  .(  i.ion  rendered  Dec.  IWh.  1S71. 
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Policies  of  life  insurance  are  governed,  in  some  respects,  by  differ- 
ent rules  of  construction  from  those  applied  by  the  courts  in  case  of 
policies  against  marine  risks  or  policies  against  loss  by  fire. 

Marine  and  fire  policies  are  contracts  of  indemnity,  by  which  the 
claim  of  the  insured  is  conmiensurate  with  the  damages  he  sustained 
by  the  loss  of,  or  injury  to,  the  property  insured.  Such  being  the 
nature  of  the  contract,  it  is  clear  that  an^absolute  sale  of  the  property 
insured,  prior  to  the  alleged  disaster,  is  a  good  defence  to  an  action 
on  the  policy,  as  the  insured  cannot  justly  claim  indemnity  for  the  loss 
of,  or  injurj'  to,  property  in  which  he  had  no  insurable  interest  at  the 
time  the  loss  or  injury  occured. 

Life  assurances  have  sometimes  been  construed  in  the  same  way ; 
but  the  better  opinion  is,  that  the  decided  cases  which  proceed  upon 
the  ground  that  the  insured  must  necessarily  have  some  pecuniary 
interest  in  the  life  of  the  cestui  que  vie,  are  founded  in  an  erroneous 
view  of  the  nature  of  the  contract ;  that  the  contract  of  life  insurance 
is  not  necessarily  one  merely  of  indemnity  for  a  pecuniary  loss,  as  in 
marine  and  fire  policies  ;  that  it  is  sufficient  to  show  that  the  policy  is 
not  invalid  as  a  wager  policy,  if  it  apixjar  that  the  relation,  whether 
of  consanguinity  or  of  aflSnity,  was  such,  between  the  person  whose 
life  was  insured  and  the  beneficiary  named  in  the  policy,  as  warrants 
the  conclusion  that  the  beneficiary  had  an  interest,  whether  pecuniary 
or  arising  from  dependence  or  natural  affection,  in  the  life  of  the  per- 
son insured.  Dalby  vs.  the  India  and  London  Ins.  Co.,  15  C.  B., 
365 ;  Loomis  vs.  Eagle  L.  and  11.  Ins.  Co.,  6  Gray,  iii)(j ;  Lord  vs. 
Dall,  12  Mass.,  118  ;  Trenton  L.  and  F.  Ins.  Co.  vs.  Johnson,  4  Zab., 
576  ;  Rawls  vs.  American  L.  Ins.  Co.,  36  Barb.,  357  ;  same  case,  27 
N.  Y.,  282. 

Insurers  in  such  a  policy  contract  to  pay  a  certain  sum,  in  the  event 
therein  specified,  in  consideration  of  the  paynient  of  the  stipulated 
premium  or  premiums,  and  it  is  enough  to  entitle  the  insured  to  re- 
cover if  it  appear  that  the  stipulated  event  has  happened,  and  that 
the  party  effecting  the  polic}'  had  an  insural)le  interest,  such  as  is 
described,  in  the  life  of  the  person  insured,  at  the  inception  of  the 
contract,  as  the  contract  is  not  merely  for  an  indemnity,  as  in  marine 
and  fire  policies. 

Two  policies  for  insurance,  upon  the  life  of  Albert  AV.  Bailey,  the 
husband  of  the  appellee,  were  issued  by  the  appellants,  and  made  pay- 
able to  the  appellee  in  ninety  days  afler  due  notice  and  proof  of  the 
death  of  the  husband.  lie  died  on  the  eleventh  of  October  following, 
and  due  notice  of  that  event  was  given  to  tiie  nppellants  by  the  aj)- 
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pellee,  to  whom  the  sums  insured,  amounting  to  ten  thousand  dollars,, 
were  payable,  but  they  refused  to  pay  the  same,  upon  the  ground  that 
the  policies  were  obtained  by  fraudulent  misrepresentations  and  by  the 
fraudulent  suppression  of  material  facts.  They  not  only  refused  to 
pay  the  sums  insured,  but  instituted  the  present  suit  in  equity  to  en- 
join the  appellee  from  assigning,  or  in  any  manner  disposing  of  the 
policies,  and  also  prayed  that  she  might  be  compelled  by  the  decree  of 
the  court  to  deliver  up  the  policies  to  be  cancelled,  and  for  further 
relief.  Process  was  issued  and  served,  and  the  resix)ndeut  ap[>eare<l 
and  answered,  denying  all  the  charges  set  forth  in  the  bill  of  complaint, 
and  alleging  that  the  complainauts  were  bound  to  pay  her  the  entire 
sums  insured  in  the  respective  policies.  Proofs  were  taken  on  l>oth 
sides,  and  the  cause  having  been  duly  transferred  to  the  general  term, 
the  parties  proceeded  to  final  hearing,  and  the  supreme  court  of  the  dis- 
trict entered  a  decree  dismissing  the  bill  of  complaint  with  costs,  but 
without  prejudice,  and  the  complainants  appealed  to  this  court. 

Fraudulent  misrepresentations  and  the  fraudulent  suppression  of 
material  facts  are  the  principal  grounds  alleged  for  the  relief  prayed 
in  the  bill  of  c()ini)laint,  and  it  must  be  conceded  that  the  proofs  in- 
troduced by  the  complainants  tend  strongly  to  support  the  allegations 
which  contain  those  charges.  Those  allegations  in  the  bill  of  complaint 
are  denied  in  the  answe/,  and  the  respondent  has  introduced  proofs  in 
support  of  those  denials  ;  but  it  is  not  going  too  far  to  say  that  the 
weight  of  the  evidence,  as  exhil>ited  in  the  record,  is  adverse  to  the 
pretensions  of  the  respondent,  nor  does  it  appear  that  any  different 
views  were  entertained  b}'  the  sul)or(linate  court.  Grant  all  that,  and 
still  it  does  not  follow  that  the  decree  in  the  court  below  is  erroneous, 
as  the  bill  of  complaint  nia>'  well  have  been  dismissed  upon  grounds 
wholly  disconnected  from  the  merits  of  the  controversy. 

Suits  in  equity,  the  judiciary  act  provides,  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where  plain,  ade- 
quate, and  complete  remedy  may  be  had  at  law,  and  the  same  rule  is 
applicable  where  the  suit  is  prosecuted  in  the  chancery  court  of  this 
district.  Hipp  vs.  Habin,  10  How.,  271  ;  Parker  vs.  Lake  Co.,  2  Bl., 
545;  Boyiv  Kx'rs  vs.  Grundy,  ^5  Pet.,  210;  Graves  vs.  Ins.  Co.,  2 
Cran.,  444  ;   I  Stat,  at  Large,  S2. 

Much  consideration  was  given  to  the  construction  of  that  section  of 
the  judiciary  act  in  the  case  first  referred  to,  and  also  to  the  question 
whether  a  party  seeking  to  entbrce  a  legal  right  could  resort  to  equity 
in  the  first  instance  in  a  controversy  where  his  remedy  at  law  is  com- 
plete, and  tlie  court,  without  hesitatiou,  came  to  the  conclusion  that 


Digitized  by 


Google 


1872]  Phoenix  Mut.  Life  Ins.  Co.  vs.  Bailey.  661 

he  could  not,  if  his  remedy  at  law  was  as  practical  and  as  efficient  to 
the  ends  of  justice  and  its  prompt  administration  as  the  remedy  in 
equity. 

Most  of  the  leading  authorities  were  carefully  examined  on  the 
occasion,  and  the  court  came  to  the  following  conchision,  which  ap- 
pears to  be  correct :  That  whenever  a  court  of  law  in  such  a  case  is 
■competent  to  take  cognizance  of  a  right,  and  has  power  to  proceed  to 
a  judgment  which  affords  a  plain,  adequate,  and  complete  remedy, 
without  the  aid  of  a  court  of  equity,  the  plaintiff  must  in  general 
proceed  at  law,  because  the  defendant,  under  such  circumstances,  has 
a  right  to  a  trial  by  jurj\  Foley  vs.  Hill,  1  Phil.,  391) ;  same  case,  2 
H.  L.  Cas.,  28  ;  Fire  Ins.  Co.  vs.  Delavan,  8  Paige  Ch.  K.,  422  ;  Al- 
-exander  vs.  Muirhead,  2  Dessa.,  1G2  ;  5  Am.  L.  Reg.,  564. 

Exceptions  undoubtedly  exist  to  that  rule,  of  which  there  are  many 
to  be  found  in  the  reports  of  judicial  decisions,  and  in  which  preventive 
relief  was  administered  b}'  injunction.  Such  relief  is  granted  to  pre- 
vent irreparable  injury  or  a  multiplicity  of  suits,  or  where  the  injury 
is  of  such  a  nature  that  it  cannot  be  adequately  compensated  by  dam- 
ages at  law,  or  is  such,  as,  from  its  continuance  or  permanent  mis- 
chief, must  occasion  constantly  recurring  grievance,  which  cannot  be 
removed  or  corrected  otherwise  than  by  such  a  preventive  remedy. 

Authorities  to  show  that  equity  will  interfere  to  restraiu  irreparable 
mischief,  or  to  suppress  oppressive  and  interminable  litigation,  or  to 
prevent  multiplicity  of  suits,  is  unnecessary,  as  that  proposition  is 
universally  admitted. 

Jurisdiction  may  also  be  exercised  by  coui*ts  of  e(|uity  to  rescind 
written  instnmients  in  cases  where  they  have  been  pnxured  by  false 
representations  or  by  the  fraudulent  sui)pression  of  the  truth,  if  it 
appear  that  the  recision  of  the  same  is  essential  to  protect  the  oppo- 
site party  from  pecuniary  injury.  Ecpiity  will  rescind  or  enjoin  such 
instruments  where  they  operate  as  a  cloud  upon  the  title  of  the  oppo- 
site party,  or  where  the  instruments  are  of  [such]  a  character  that  the 
Wee  in  the  inception  of  the  same  wouM  be  unavailing  as  a  defense  by 
the  injured  party,  if  the  instruments  were  transferred  for  value  into  the 
hands  of  an  innocent  holder.  Title  deeds  fraudulently  procured  may, 
under  such  circumstances,  be  decreed  to  l)e  cancelled  or  reformed,  as 
the  case  may  be,  and  bills  of  exchange  or  promissory  notes  may  be 
enjoined  and  practically  divested  of  their  negotiable  (juality. 

Such  jurisdiction  also  extends  to  th(»  protection  of  letters-patent 
against  infringement,  and  is  exercised  in  many  cases  to  prevent  waste, 
and  for  many  other  judicial  purposes,  but  the  rule  in  the  federal  courts 
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is  universal  that  if  the  defendant  has  a  good  defense  at  law,  and  the 
remedy  at  law  is  as  perfect  and  competent  as  the  remedy  in  equity^ 
an  injunction  will  not  be  granted. 

Whether  the  remedy  sought  in  this  case  would  have  been  available 
if  the  suit  had  been  instituted  before  the  death  of  the  person  whose 
life  was  insured  it  is  not  necessary  to  determine,  as  no  such  question 
is  involved  in  the  record.  Suffice  it  to  say  upon  that  topic  that  the 
complainant  has  not  referred  the  court  to  any  decided  case  which  sup- 
ports the  affirmative  even  of  that  inquiry,  but  the  difficulcy  in  the  way 
to  such  a  conclusion  in  the  case  before  the  court  is  much  greater,  as 
by  the  death  of  the  cestui  que  vie,  the  obligation  to  pay,  as  expressed 
in  the  policies,  became  fixed  and  absolute,  subject  only  to  the  condi- 
tion to  give  notice  and  furnish  proof  of  that  event  within  ninety  days. 
Notice  having  been  given  and  the  required  proof  furnished,  the  obli- 
gation to  pay  certainly  became  fixed  by  tlie  terms  of  the  policies  and 
the  sums  insured  became  a  ])urely  legal  demand,  and  if  so,  it  is  diffi- 
cult to  see  what  remedy,  more  nearly  perfect  and  complete,  the  appel- 
lants can  have  than  is  afforded  them  by  their  right  to  make  defense  at 
law,  which  secures  to  them  the  right  of  trial  by  jur5\  Folej^  vs.  Hill, 
2  Ho.  L.  C^as.,  45  :  Thrale  vs.  Koss,  2  Bro.  C.  C,  56  ;  Arundle  vs. 
Holmes,  4  Boav.,  ;i25  ;  Nonis  vs.  Day,  4  Y.  &  C,  475. 

Where  a  party,  if  hi?^  theory  of  the  controversy  is  correct,  has  a 
good  defense  at  law  to  ^*a  purely  legal  demand,"  he  should  be  left  to 
that  means  of  defense,  as  he  has  no  occasion  to  resort  to  a  court  of 
equity  lor  relief,  unless  he  is  prepared  to  allege  and  prove  some  special 
circumstances  to  show  that  he  may  suffer  irreparable  injury  if  he  is 
denied  a  i)reventive  remccly.  Nothing  of  the  kind  is  to  be  appre- 
hended in  this  case,  as  the  contracts,  embodied  in  the  policies,  are  to 
pay  certain  definite  sums  of  money,  and  the  record  shows  that  an 
action  at  law  has  been  conmienced  by  the  insured  to  recover  the 
amounts,  and  that  the  action  is  now  ])ending  in  the  court  whose  decree 
is  under  re-examination. 

Courts  of  e(|uity  unciuestionably  have  jurisdiction  of  fraud,  misrep- 
resentation, and  fraudulent  suppression  of  material  facts  in  matters 
of  contract,  but  where  the  cause  of  action  is  ^'a  purely  legal  demand," 
and  nothing  iq)i)ears  to  show  that  the  defense  at  law  may  not  be  as 
perfect  and  (•oni|)lete  as  in  ecjuity,  a  suit  in  equity  will  not  be  sustained 
in  a  federal  court,  as  it  is  clear  that  the  case,  under  such  circumstan- 
ces, is  controlled  by  the  sixteenth  section  of  the  judiciary  act. 

Decree  affirmed. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER   TERM,    1871. 


In  Error  to  the  Circuit  Court  of  the  United  /States  for  the  District  of 
Connecticut. 


JOHN  F.  SEMMP:S,  AdinV  of  Wm.  R.  Luckett,  dec'd,'] 

PVff  in  Error,       \ 

\ 

THE  CITY  FIRE  INS.  CO.,  of  Hartford.*  ] 

Where  the  policy  provided  that  no  suit  or  action  shall  be  suntaiuable.  unless  com- 
menced withiii  the  time  oftirdve  months  next  after  the  loss  should  occur y  and 
in  ease  such  aL-tion  shall  be  commenced  after  the  expiration  of  twelve  months 
next  after  such  loss,  the  lai)He  of  time  shall  be  taken  and  tleemed  as  conclusive  ev- 
idence against  t*ie  validity  of  the  claim,  the  period  of  twelve  montlis  does  not  open 
and  expand  itstlf  so  as  to  rce(uve  within  it  three  or  four  years  of  legal  disability, 
created  by  the  war,  and  then  clos(»  together  at  eiudi  end  of  that  period  so  as  to 
complete  itself,  sis  though  the  war  had  never  occurred. 

If  the  plaiutifl*  shov.s  any  reason,  which  in  law  rebuts  the  presumption,  which  on 
failure  to  sue  witain  twelve  months,  is  by  the  contract  made  conclusive  against  the 
validity  of  the  claim,  that  proumption  is  not  revived  again  by  the  contract. 

When  the  bar  of  the  ctmtract  is  removed,  there  still  remains  the  bar  of  the  statute,  ■ 
and  though  tlie  plaintitf  mav  show,  l»y  his  disability  to  sue,  a  sufficient  answer  to 
the  twelve  months  providcti  by  the  contract,  he  must  still  bring  his  Huit  within  the 
reasonable  time  fixed  by  the  legislative  authoritj-,  that  is,  by  the  statute  of  limita- 
tions. 

The  disability  to  sue  imposed  on  the  ])laintirt*  by  the  war  relieves  him  from  the  conse- 
quences of  failing  to  bring  suit  within  twelve  months  atter  the  Iosh,  and  that  part 
of  the  contract  prcM^nts  no  bar  to  plainliif's  right  to  recover. 

Mr.  Justice  ^Iiller  delivered  tlie  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance  commenced  on  the  3lBt 
day  of  October,  1H30,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Connecticut,  for  a  hxs  which  occurred  on  the  oth  day 
of  Januaiy,  18G0. 

The  only  plea  of  the  defendant  is  that  the  action  was  not  brought 
within  twelve  moiiths  after  the  loss  occurred,  as  provided  in  one  of 
the  ctnidilicms  of  the  policy.  To  this  plea  there  arc  replications  set- 
ting up,  among  other  thiuiis.  that  the  late  civil  war  prevented  the 

*  Decitsion  reiulcrcd  l)e<'.  iMlt.  IsTl. 
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bringing  of  the  suit  within  the  twelve  months  provided  in  the  condi- 
tion, the  plaintiff  being  a  resident  and  citizen  of  the  State  of  Missis- 
sippi, and  the  defendant  of  Connecticut,  during  all  that  time. 

There  is  in  the  record  a  paper  purporting  to  be  an  opinion  of  the 
court  and  a  finding  of  the  facts  by  the  court,  which  finding  is  so 
mixed  up  with  the  argument  of  the  court  in  support  of  its  decision 
that,  under  the  construction  so  frequently  given  to  the  act  of  March 
od,  1865,  the  paper  cannot  be  treated  as  a  part  of  the  record,  aid  can 
give  us  no  aid  in  deciding  tlie  case,  except  what  may  be  derived  ftT>m 
the  able  argument  of  the  learned  judge  who  decided  it  below. 

Fortunately,  the  pleadings  themselves  set  up  facts  of  which  this 
court  can  take  judicial  notice  sufficient  to  enable  us  to  deciie  on  the 
alleged  error  of  the  record,  which  is  that  the  plea  of  defendant  was 
held  to  present  a  good  bar  to  the  action,  notwithstanding  tie  effect  of 
the  war  on  the  rights  of  the  parties. 

The  circuit  court,  in  arriving  at  this  conclusion,  held,  first,  that  the 
condition  in  the  contract,  limiting  the  time  in  which  suit  could  be 
brought,  was,  like  the  statute  of  limitation,  susceptible  o/  such  enlarg- 
ment,  in  point  of  time,  as  was  nocessarv  to  accommodate  itself  to  the 
precise  number  of  days  during  which  the  plaintiff  was  p-evented  from 
bringing  suit  by  the  existence  of  the  war.  Ascertaiiing  this  by  a 
reference  to  certain  public  acts  of  the  political  departments  of  the 
government,  the  court  found  that  there  wns,  between  tke  time  at  which 
it  fixers  the  commencement  of  the  war  and  the  date  of  plaintiff's  loss, 
.a  certain  number  of  days,  which,  added  to  the  time  iDQtween  the  close 
of  the  war  and  the  commencement  of  the  action,  anounted  to  more 
than  the  twelve  months  allowed  by  the  condition  of  :he  contract. 

It  is  not  necessary,  in  the  view  which  we  take  of  the  matter,  to  in- 
quire whether  the  circuit  court  was  coiTCct  in  the  principle  by  which  it 
tixed  the  date  either  of  the  commencement  or  cessation  of  the  disa- 
bility to  sue,  growing  out  of  the  events  of  the  w£r.  For  we  are  of 
o])inion  that  the  period  of  twelve  months  which  tli3  contract  allowed 
the  plaintiff  for  bringing  his  suit,  d<^os  not  open  and  expand  itself  so 
as  to  receive  within  it  throe  or  four  years  of  legal  disability  created  by 
the  war,  and  then  close  toirethor  at  each  end  of  thit  period  so  as  to 
complete  itself,  as  though  the  war  had  never  occun'^d. 

It  is  tnu»  that,  in  rei]:ard  to  the  limitation  imposed  by  statute,  this 
court  has  held  that  the  time  may  be  computed,  but  there  the  law  im- 
])oses  the  limitation  and  tlie  law  imposes  the  disability'.  It  is  nothing, 
therefore,  but  a  necessary  lejzal  logic  that  the  one  j  eriod  should  be 
taken  from  the  other.     If  the  law  did  not,  h\  a  necessary  implication, 
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take  this  time  out  of  that  prescribed  by  the  statute,  one  of  two  things 
would  happen :  either  the  plaintiff  would  lose  his  right  of  suit  by  a 
judicial  construction  of  law  which  deprived  him  of  the  right  to  sue,  yet 
permitted  the  statute  to  run  until  it  became  a  complete  bar,  or  else, 
holding  the  statute  under  the  circumstances  to  be  no  bar,  the  defend- 
ant would  be  left,  after  the  war  was  over,  without  the  protection  of 
any  limitation  whatever.  It  was  therefore  necessary  to  adopt  the 
time  provided  by  the  statute  as  limiting  the  right  to  sue,  and  deduct 
from  that  time  the  period  of  disabilit}-. 

Such  is  not  the  case  as  regards  this  contract.  Defendant  has  made 
its  own  special  and  hard  provision  on  that  subject.  It  is  not  said,  as 
in  a  statute,  that  plaintiff  shall  have  twelve  months  from  the  time  his 
cause  of  action  accrued  to  commence  suit,  but  twelve  months  from  the 
time  of  loss ;  yet  by  another  condition,  the  loss  is  not  i)ayable  until 
sixty  days  after  it  shall  have  been  ascertained  and  proved.  The  con- 
dition is  that  no  suit  or  action  sliall  be  sustainal)le  unless  commenced 
within  the  time  of  twelve  months  next  after  the  loss  shall  occur ,  and  in 
case  such  action  shall  be  commenced  after  the  expiration  of  twelve 
months  next  after  such  loss,  the  lni>s(»  of  time  shall  bo  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim. 
Now,  this  contract  relates  to  the  twelve  months  next  succeeding  the 
occurrence  of  the  loss,  and  the  court  has  no  right,  as  in  the  case  of  a 
statute,  to  constnie  it  into  a  number  of  days  equal  to  twelve  months, 
to  be  made  up  of  the  days  in  a  period  of  five  years  in  which  plaintiff 
could  lawfully  have  commenced  his  suit.  So  also  if  the  plaintiff 
shows  any  reason  which  in  law  rebuts  the  presumption,  which,  on  the 
failure  to  sue  within  twelve  months  is,  by  the  contract,  made  conclu- 
sive against  the  validity  of  the  claim,  that  presumption  is  not  revived 
again  by  the  contract.  It  would  seem  that  when  once  robutt(*d  fully, 
nothing  but  a  presumption  of  law  or  j^resumption  of  fact  could  again 
revive  it.  There  is  nothing  in  the  contract  which  doos  it,  and  we 
know  of  no  such  presumi)tion  of  law.  Nor  does  the  same  evil  conse- 
quence follow  from  removing  absolutely  the  bar  ofMhe  contract  that 
would  from  removing  absolutely  the  bar  of  the  statute,  for  wlien  the 
bar  of  the  contract  is  removed  there  still  remains  the  bar  of  the  statute, 
and  though  plaintiff  may  show  by  his  disability  to  sue  a  sulficient 
answer  to  the  twelve  months  provided  by  the  contract,  he  must  still 
bring  his  suit  within  the  reasonable  time*  fixed  by  the  leixislative  au- 
thority, that  is.  by  the  statute  of  limitations. 

We  have  no  doubt  that  the  disability  to  sue  imi)osed  on  i)laintiff  by 
the  war  relieves  him  from  the  consequences  of  failing  to  bring  sui( 
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within  twelve  months  after  the  loss,  because  it  rendered  a  compli- 
ance with  that  condition  impossible  and  removes  the  presumption 
which  that  contract  says  shall  be  conclusive  against  the  validity  of  the 
plaintiff's  claim.  That  part  of  the  contract,  therefore,  presents  no 
bar  to  plaintiff's  right  to  recover. 

As  the  circuit  court  founded  its  judgment  on  the  proposition  that  it 
did,  that  judgment  must  be  reversed  and  the  case  remanded  for  a  new 
trial. 


SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER    TERM,    1870. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi, 


THE  PIia:NIX  1NSURA^XE  COMrANY,  PVff  in  Error, 


W.  A.  SLAUCillTER  c^  JACOB  STEWART,  late  partners 
as  AV.  A.  Stewart  ik  Co.* 


The  policy  contaiiKMl  tlie  following  clause:  ''Or  if  ^uipowder,  pho-^nbonis,  salt- 
petre, naptlia,  iMiizine,  benzine  varnish,  benzole,  petroleum,  or  eruiie  earth  oils, 
are  ke])t  on  the  premises,  or  if  eami>hene,  burning  Huid,  retined  coal  or  earth  oils 
are  ke|»t  for  sale.  >liired  or  u^c<l  on  the  premises,  in  quantities  ex<'eedinj?  one  bar- 
rel at  any  one  time,  without  written  permission,  or  hidorsed  upon  the  policy:  then 
and  in  every  such  <'ase  thi<  policy  shall  be  void.''  A  number  of  causes.'  which 
should  operate  to  amM  the  policy  were  set  forth,  and  these  causes  were  all  em- 
bodied in  separate  clauses,  each  class  beinsc  separated  from  the  others  by  a  semi- 
colon. Jlrl'L  that  if  there  were  in  the  clause  in  dispute  a  semicolon  w'here  the 
word  ])remises  is  tirst  used,  it  miffht  be  that  this  clause  would  be  complete  in  it- 
self, antl  w  holly  excluded  gunjvowder  from  the  i)remises,  but  that  in  the  absence  of 
the  semicolon,  lu)  ^^reater  restriction  can  be  ai)i)lied  to  gunpowder  and  saltpetre, 
tlian  to  camphene  and  burning  Huid,  and  that  the  words  '*in  quantities  exceeding 
one  barrel  at  any  one  time''  are  applicable  alike  to  all  the  materials  specified  in 
the  clause. 

Mr.  Justiec*  Davis  (Udivercd  the  opinion  of  tlie  coiu't. 

This  suit  was  hroiiolit  to  recover  for  a  loss  by  fire,  and  the  only 
question  i)resente(l  hy  the  record  for  decision  relates  to  the  sufficiency 
of  the  third  i»h\i,  to  which  the  circuit  court  sustained  a  demurrer. 

*  Dcci^iou  rendered  N(tv.  '27th.  isTl. 
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Whether  the  plea  be  good  or  bad,  depends  upon. the  proper  construc- 
tion to  be  given  to  one  of  tlie  conditions  attached  to  the  policy  of 
insurance,  which  the  assured  were  required  to  observ^e.  This  condi- 
tion applies  to  the  keeping  of  gunpowder  on  the  premises.  It  is  con- 
tended by  the  insurance  company  that  keeping  gunpowder  in  the 
store,  in  any  quantity^  vacated  the  policy,  while  the  assured  insist  the 
policy  is  not  defeated  if  they  did  not  keep  more  than  one  barrel  at  a 
time.  The  clause  of  the  policy  out  of  which  this  difference  in  opinion 
arises  is  as  follows:  "Or  if  gimpowder,  phosphorus,  saltpetre,  nap- 
tha,  benzine,  benzine  varnish,  benzole,  petroleum,  or  crude  earth  oils 
are  kept  on  the  premises,  or  if  camphene,  burning  fluid,  refined  coal 
or  earth  oils  are  kept  for  sale,  stored,  or  used  on  the  premises,  in 
quantities  exceeding  one  barrel  at  any  one  time,  without  written  per- 
mission, or  endorsed  upon  the  policy :  tlien  and  in  every  such  case 
this  policy  shall  be  void." 

If  this  clause  were  detached  from  other  parts  of  the  instrument, 
there  might  be  some  question  as  to  its  proper  gi'ammatical  construc- 
tion. But  such  is  not  the  case.  It  is  the  last  clause  in  the  fourth 
sub-division  of  the  conditions  embraced  in  the  body  of  tlie  policy,  and 
in  this  sub-division  a  number  of  causes  are  set  fortli  whicii  sliall  ope- 
rate to  avoid  the  policy.  These  causes  are  all  eiiiln-acod  in  separate 
clauses,  each  class  being  separated  from  the  others  by  a  semicolon. 
If  there  were  in  the  clause  in  dispute  a  semicolon  where  the  word 
premises  is  first  used,  it  may  be,  in  view  of  the  punctuation  adopted 
in  reference  to  the  other  clauses,  that  this  clause  would  be  complete  in 
itself,  and  exclude  wholly  from  the  premises  gunpowder,  saltpetre, 
and  the  other  articles  in  the  same  class.  But  in  the  absence  of  the 
semicolon,  it  is  manifest  that  no  greater  restriction  can  be  ap])lied  to 
gunpowder  and  saltpetre  than  to  camphene  and  binning  fluid,  and 
that,  therefore,  the  words  "in  quantities  exceeding  one  barrel  at  any 
one  time"  are  applicable  alike  to  all  the  materials  which  arc  specified 
in  the  clause  in  controversy.  This  construction  is  fortified  by  the 
nature  of  the  forbidden  articles.  Saltpetre  is  not  a  dangerous  sub- 
stance ;  and  yet  according  to  the  view  of  the  counsel  for  the  plaintiff 
in  error,  it  is  prohibited  altogether,  while  a  barrel  of  cam])hene  an(.l 
burning  fluid,  which  are  inflammable,  can  be  stored  with  impunity.  A 
construction  that  would  lead  to  such  a  result  cannot  be  adopted,  un- 
less the  language  emi>loycd  leaves  no  other  alternative. 

Besides,  if  the  contract  is  as  contended  for.  it  would  impeach  the 
good  faith  and  fair  dealing  of  the  insurance  company,  for  it  would  be 
deceptive,  and  calculated  to  mislead  tlioso  who  are  not  well  infornKM? 
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on  matters  of  this  kind.  It  is  well  known  that  the  agencies  of  thift 
company  are  located  in  all  parts  of  the  country,  and  that  in  many 
places  where  they  are  established,  housekeepers  generally  keep  on 
hand,  for  their  own  use,  in  small  quantities,  gunpowder,  saltpetre, 
benzine,  and  perhaps  other  interdicted  articles.  It  would  never  occur 
to  this  class  of  persons,  on  making  application  at  one  of  these  agen- 
cies for  insurance,  that  they  were  forbidden  to  keep  these  things  in 
their  houses,  and  unless  their  attention  was  particularly^  called  to  the 
subject,  which  would  be  an  unusual  occurrence,  they  would  take  out 
their  policies  in  the  belief  that  they  could  keep  and  use  the  substances 
required  for  their  necessities  as  they  had  been  in  the  habit  of  doing ; 
and  if  they  should  happen  to  read  over  the  schedule  of  conditions 
annexed  to  the  policy,  usually  printed  in  the  smallest  t>'pe,  not  being 
accustomed  to  a  critical  examination  of  the  structure  of  sentences, 
they  would  naturally  conclude,  as  saltpetre  and  gunpowder  are  classed 
together,  and  as  saltpetre  is  comparatively  harmless,  while  camphene 
and  burning  fluid  are  quite  dangerous,  that  the  restriction  at  the  end 
of  the  enumerated  articles  was  intended  to  be  applied  to  all  of  them 
alike.  ^ 

This,  too,  is  the  rational  construction  of  the  clause  in  question,  and 
we  cannot  suppose  the  company  which  framed  this  policy  intended  it 
to  be  interpreted  ditferently. 

If  insurance  comi)anies  do  not  mean  to  take  risks  on  property  where 
gunpowder,  saltpetie,  and  the  like  substances  are  kept,  even  for  ordin- 
ary use,  then  good  faith  to  the  avssured  requires  that  they  should  de- 
clare their  intention  in  terms  which  cannot  admit  of  controversy ; 
and,  in  order  to  avoid  just  cause  of  complaint,  it  would  be  better  for 
them  to  employ  tvjie,  in  relation  to  this  important  subject,  large 
enough  to  arrest  the  attention  of  an  interested  party. 

In  our  opinion  the  circuit  court  did  not  err  in  sustaining  the  de- 
murrer to  the  third  i)lea,  and  the  judgment  of  that  court  is,  according- 
ly, affirmed. 

The  motion  for  damages  is  disallowed. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEBCBER   TERM,    1871. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 


WM.  C.  HALL  &  JOHN  S.  LONG,  doing  business  under') 
the  firm  and  style  of  Hall  &  Long,  PVffs  in  Error ^ 

vs. 

THE  NASHVILLE  &  CHAITANOOGA  R.  R.  CO.*      J 

As  between  a  common  carrier  of  ^ood!!i  and  an  undeiwriti-r  ujMin  them,  the  liability 
to  the  owner  for  tlieir  loss  or  destruction  is  primarily  u]>on  the  carrier,  while  the 
liability  of  the  insurer  is  only  secondary. 

In  respect  to  the  ownership  of  the  goods  and  the  risk  incident  thereto,  the  owner  and 
the  insurer  are  considered  but  one  person,  having  together  the  beneiicial  right  to 
the  indemnity  due  from  the  carrier  for  a  breach  of  his  contract,  or  for  non-jjerform- 
auce  of  his  legal  duty. 

The  insurer  stands  practically  in  the  position  of  a  surety,  and  whenever  he  has  in- 
demniiied  the  owner  for  the  loss,  he  is  entitled  to  all  the  means  of  indemnity, 
which  the  satisfied  owner  held  against  the  party  primarily  liable. 

This  right  of  the  insurer  n^sts  upon  the  doctrine  of  subrogation,  and  depends  not 
upon  privity  of  contract,  but  is  worked  out  through  the  right  of  the  creditor  or 
owner.  Hence,  any  insurer  who  has  i)aitl  a  loss  may  use  the  name  of  the  assured 
in  an  action  to  obtain  redress  from  the  carrier,  whose  failure  of  duty  caused  the 
loss. 

There  is  no  reason  for  the  subrogation  of  insurers  by  nuirine  policies  to  the  rights  of 
the  assured  against  a  carrier  by  sea,  which  docs  riot  exist  in  support  of  a  like  sub- 
rogation in  case  of  an  insurance  against  fire  on  land. 

Where  the  fire  by  which  the  goods  were  destroyed  was  accidental  and  without  fault 
of  the  carriers  they  were  resixjiisiblc.  Where  a  1«jss  oe<nirs,  unless  caused  by  act 
of  God  or  of  a  public  enemy,  the  carrier  is  always  in  fault,  and  the  law  raises 
against  him  a  conclusive  presumption  of  mi<eondiict  or  breach  of  duty  in  rela- 
tion to  ever}'  loss  not  caused  by  excepted  perils. 

William  Atwood,  for  PVffs  in  Error. 
Hknkv  Coupkk, /oy  Defts  in  Error. 

Mr.  Justice  Stkonx:  delivered  tlie  opinion  of  the  court. 

It  is  too  well  settled  by  the  authorities  to  admit  of  question  that,  as 
between  a  common  carrier  of  goods  and  an  underwriter  upon  tliem. 

•  Decieion  rendered  March  4th,  1872. 
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the  liability  to  the  owner  for  their  loss  or  destruction  is  primarily  apon 
the  carrier,  while  the  liability  of  the  insurer  is  only  secondary.  The 
contract  of  the  carrier  may  not  be  first  in  order  of  time,  but  it  is  first 
and  principal  in  ultimate  liability.  In  respect  to  the  ownership  of  the 
goods,  and  the  risk  incident  thereto,  the  owner  and  the  insurer  are 
considered  but  one  person,  ha^1ng  together  the  beneficial  right  to  the 
indemnity  due  from  the  carrier  for  a  breach  of  his  contract  or  for  non- 
performance of  his  legal  duty.  Standing  thus,  as  the  insiu*er  does, 
practically,  in  the  position  of  a  surety,  stipulating  that  the  goods  shall 
not  be  lost  or  injured  in  consequence  of  the  peril  insured  against, 
whenever  he  has  indemnified  the  owner  for  the  loss,  he  is  entitled  to 
all  the  means  of  indemnit}^  which  the  satisfied  owner  held  against  the 
party  primarily  liable.  His  right  rests  upon  familiar  principles  of 
equity.  It  is  the  doctrine  of  subrogation,  dependent  not  at  all  upon 
privity  of  contract,  but  worked  out  through  the  right  of  the  creditor 
or  owner.  Hence  it  has  often  been  ruled  that  an  insurer,  who  has 
paid  a  loss,  may  use  the  name  of  the  assured  in  an  action  to  obtain 
redress  from  the  carrier  whose  failure  of  duty  caused  the  loss.  It  is 
conceded  that  this  doctrine  prevails  in  cases  of  marine  insurance,  but 
it  is  denied  that  it  is  applicable  to  cases  of  fire  insurance  upon  land, 
and  the  reason  for  the  supposed  dilference  is  said  to  be  that  the  in- 
surer in  a  marine  policy  becomes  the  owner  of  the  lost  or  injured 
property  by  abandonment  of  the  assured,  while  in  land  policies  there 
can  be  no  abandonment.  But  it  is  a  mistake  to  assert  that  the  right 
of  insurers  in  marine  policies  to  proceed  against  a  carrier  of  the 
goods,  after  they  have  paid  a  total  loss,  grows  wholly  or  even  princi- 
pally, out  of  au}'  abandonment.  There  can  be  no  abandonment  where 
there  has  been  total  destruction.  There  is  nothing  upon  which  it  can 
operate,  and  an  insured  may  recover  for  a  total  loss  without  it.  It  is 
laid  down  in  Phillips  on  Insurance,  §  1,723,  that  "a  mere  pa^Tnent  of 
a  loss,  whether  partial  or  total,  gives  the  insurers  an  equitable  title  to 
what  may  afterwards  be  recovered  from  other  parties  on  account  of  the 
loss,"  and  that  ''the  effect  of  a  payment  of  a  loss  is  equivalent  in  this 
respect  to  that  of  abandonment."  There  is  then,  no  reason  for  the 
subrogation  of  insurers  by  marine  policies  to  the  rights  of  the  assured 
'against  a  carrier  by  sea  which  does  not  exist  in  support  of  a  like  sub- 
rogation in  case  of  an  insurance  against  fire  on  land.  Nor  do  the 
authorities  make  any  distinction  between  the  cases,  though  a  carrier 
may,  by  stipulation  with  the  owner  of  the  goods,  obtain  the  benefit  of 
insurance. 

In  Gales  vs.  Ilailman,  11  Penn.,  St.,  515,  it  was  raled  that  a  ship- 
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per,  who  had  received  from  his  insurer  the  part  of  the  loss  insured 
against,  might  sue  the  carrier  on  the  contract  of  baihnent,  in  his  own 
right  not  only  for  the  unpaid  balance  due  to  himself,  but  as  trustee  for 
what  had  been  paid  by  the  insurer  in  aid  of  the  carrier,  and  that  the 
court  would  restrain  the  carrier  from  setting  up  the  insurer's  payment 
of  his  part  of  the  loss  as  partial  satisfaction.  So  in  Hart  et  al,  vs. 
The  Western  Railroad  Company,  13  Met.,  Mass.,  it  was  held  that 
where  underwriters  had  paid  a  loss  by  fire  caused  by  a  locomotive  of 
a  railroad  corporation,  the  owner  might  recover  also  from  the  corpor- 
ation for  the  use  of  the  underwriters,  and  that  he  could  not  release  the 
action  brought  by  them  in  his  name.  There  is  also  a  large  class  of 
cases  in  which  attempts  have  been  made  by  insurers,  who  had  paid  a 
loss,  to  recover  from  the  party  in  fault  for  it,  by  suit  in  their  own 
right,  and  not  in  the  right  of  the  assured.  Such  attempts  have  failed, 
but  in  all  the  cases  it  has  been  conceded  that  suits  might  have  been 
maintained  in  the  name  of  the  insured  party  for  the  use  of  the  insur- 
ers. Rockingham  Mutual  Fire  Insurance  Company  vs.  Bosher,  39 
Me.,  253 ;  Peoria  Ins.  Co.  vs.  Frost,  37  111.,  333  ;  Conn.  Mut.  Life 
Ins.  Co.  vs.  New  York  &  New  Haven  R.  R.  Co.,  25  Conn.,  265.  And 
such  is  the  English  doctrine  settled  at  an  early  period.  Mason  vs. 
Sainsbury,  3  Dough,  60  ;  Yates  vs.  Whyte,  4  Bingh.  N.  C,  272  ; 
Clark  vs.  Blything,  2  B.  &  C,  254  ;  Randall  vs.  Cochrane,  1  Ves., 
Sen.,  98. 

It  has  been  argued,  however,  that  these  decisions  rest  upon  the  doc- 
trine that  a  wrong-doer  is  to  be  punished  ;  that  the  defendants  against 
whom  such  actions  have  been  maintained  were  wrong-doers  ;  but  that, 
in  the  present  case,  the  fire  by  whicli  the  insured  goods  were  destroyed 
was  accidental,  without  fault  of  the  defendants,  and  therefore  that 
they  stood,  in  relation  to  the  owner,  at  most  in  the  position  of  double 
insurers.  The  argument  will  not  bear  examination.  A  carrier  is  not 
an  insurer,  though  often  loosely  so  called.  Tlie  extent  of  his  respon- 
sibility may  l)e  equal  to  that  of  an  insurer,  and  even  greater,  but  its 
nature  is  not  the  same.  His  contract  is  not  one  for  indemnity  independ- 
ent of  the  care  and  custody  of  the  goods.  He  is  not  entitled  to  a  ces- 
sion of  the  remains  of  the  property,  or  to  have  the  loss  adjusted  on 
principles  peculiar  to  the  contract  of  insurance  ;  and  when  a  loss  oc- 
curs, unless  caused  by  the  act  of  God,  or  of  a  public  enemy,  he  is 
always  in  fault.  The  law  raises  against  him  a  conclusive  presumption 
of  misconduct,  or  breach  of  duty,  in  relation  to  every  loss  not  caused 
by  excepted  perils.  Even  if  innocent,  in  fact,  he  has  consented  by 
his  contract  to  be  dealt  with  as  if  he  were  not  so.     He  does  not 
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stand,  therefore,  on  the  same  footing  with  that  of  an  insurer,  who  may 
have  entered  into  his  contract  of  indemnity,  relying  upon  the  carrier's 
vigilance  and  responsibility.  In  all  cases,  when  liable  at  all,  it  is  be- 
cause he  is  proved,  or  presumed  to  be,  the  author  of  the  loss. 

There  is  nothing  then  to  take  the  case  in  hand  out  of  the  general 
rule  that  an  underwriter,  who  has  paid  a  loss,  is  entitled  to  recover 
what  he  has  paid  by  a  suit  in  the  name  of  the  assuretl  against  a  car- 
rier who  caused  the  loss. 

It  follows  that  the  circuit  court  erre<l  in  giving  judgment  for  the  de- 
fendants on  their  demurrer  to  the  third  count  of  the  declaration,*  and 
on  the  plaintiffs'  deumrrer  to  the  defendants'  second  and  third  pleas. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  ftirther 
proceedings. 


COL  KT  OF  APPEALS,  NEW  YORK. 


Appeal  from  Gvnend  Term  of  Supreme  Court  First  Judicial  District. 


RICHARD  S.  WARING  et  al.,  liespoadeiits,      1 

vs,  > 

THE  INDEMNITY  FIRE  I'S^.  CO,,  Appellants  *  _. 

The  CompHUy,  by  its  poliry,  iifrri'iHl  to  msure  Dw  plumtift's  aguiiist  loss  or  damaffc  by 
fire,  on  reiineel  curboii  oil,  tlieir  own,  or  held  in  trust,  on  commiHwion,  or  sold  but 
not  reniuved.  luntaint'd  in  bonded  wureliouse.  S:v.  Previous  to  the  fire  the  plaiu- 
tirts  liad  sold  the  oil  and  reeeived  tlieir  pay,  and  by  the  delivery-  of  invoices  and 
gua^cers'  i'('rtiti»atr<,  there  liad  been  a  eomplete  delivery  aeeordmg  to  the  custom 
of  the  trade ;  but  tlur  place  of  storage  liad  not  been  changed. 

Ilehl,  that  the  poliiv  \va>  int<'niled  to  cover  the  i)roperty.  which  had  been  sold,  and 
of  which  a  legal,  )»inding  delivery  liad  been  made;  the  ownership  and  right  of  con- 
trol of  which  had  pa«cd,  but  which  Inul  not  been  in  fact  removed;  of  which  no 
change  of  place  indicated  a  change  of  ownership  and  possession. 

It  is  not  forbitlden  by  the  law  thai  a  policy  should  be  so  framed  as  that  the  Insurance 
shall  be  hiseparably  attached  to  the  proi)erty  nu'ant  to  be  covered,  so  that  success- 
ive owners,  during  the  continuance  of  the  risk,  shall  become  in  turn  the  parties 
really  insured. 

Agent,**,  commission  merchants  or  others,  Iiaving  tlie  custody  of  and  being  responsi- 
ble for  property,  may  insure  in  their  own  names;  and  they  may,  in  their  own 
names  recover  of  the  insurer,  not  only  a  sum  equal  to  tlieir  own  interest  in  the 
propertv.  by  reason  of  any  lien  for  advances  or  charges,  but  of  the  full  amount 
named  in  tile  policy,  up  to  the  value  of  the  property. 

♦Decision  remU'icd  June  ♦Uli.  1871. 
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For  the  purpose  of  saving  expense  in  storage,  for  the  purpose  also,  it  may  be  inferred: 
fh>m  all  the  circumstances,  of  saving  expense  of  a  new  insurance,  the  propertv 
was  left  in  the  same  warehouse,  and  oy  the  custom  of  the  trade,  as  it  is  said,  m  the 
possession  still  of  the  plaintiffs.  Thus  was  established  that  relation  which  ena- 
bled the  plaintiffs  to  prolong  the  defendant's  risk  upon  the  property. 

Although  the  vendees  of  the  plaintiffs,  the  owners  of  the  property,  are  not  by  name 
or  peculiar  mention  designated  in  the  policy,  there  are  terms  there,  which  have 
been  held  to  bring  within  such  a  contract  i)erson8  not  named  in  it,  but  yet  inter- 
ested in  the  property  insured,  which  may  oe  done. 

It  must  be  made  to  api)ear  that  the  owner  w^as  in  the  intention  of  the  person  effecting 
the  insurance,  when  the  contra<;t  was  made,  and  it  is  to  be  assumed  that  every  one 
was  in  the  intention  of  the  insurer,  who  subsequently,  with  design,  takes  such  re- 
lation to  him  as  brings  him  within  the  clauses  of  the  policy.  The  intention  must 
have  been  to  effect  insurance  for  anv  person  and  all  persons,  who,  during  the  run- 
ning of  the  policy,  should  have  goods  within  the  description  of  property  insured.. 

Though  the  action  is  in  the  name  of  the  persons  named  in  the  policy,  their  recovery 
wul  be  in  trust  for  their  vendees. 

This  action  is  properly  brought  under  section  113  of  the  code. 

It  was  not  improi)er  or  immaterial  to  show  that  the  parties  made  it  a  part  of  their 
bargain,  that  the  oil  should  remain  where  it  was,  in  the  warehouse,  without  charge 
for  storage,  and  that  it  remained  in  the  posMcssion  of  plaintiffs. 

Wheeler  II.  Peckham, /or  Apj)ellants, 
F.  F.  Marbury,  for  Respondent, 

FOLGER,  J.- 

Though  there  was  a  time  after  the  making  of  the  policy,  at  whiolr. 
the  property  was  covered  by  it,  and  the  plaintiffs  were  insured  by  it, 
it  must  be  conceded  that  when  the  property  was  destroyed  by  fire,  the 
plaintiffs  had  no  such  interest  in  it,  as  that  they  suffered  any  imme- 
<liate  pecuniary  loss.  The  proof  is  that  they  had  sold  the  oil  and 
received  their  pay.  The  proof  also  is  that  tlie  oil  w^as  on  store  in  a 
United  States  bonded  warehouse,  and  that,  by  the  delivery  of  invoices 
and  guager*s  certificates  to  vendees  of  the  plaintiffs,  there  had  been  :x 
complete  delivery  of  the  property  to  the  vendees,  according  to  the 
custom  of  the  trade.  Nothing  more  was  to  be  done  to  it  by  the  ven- 
dors to  enable  the  vendees  to  remove  it.  But  the  place  of  storage 
had  not  been  changed.  It  remained  on  store  where  it  had  been  depos-^ 
iteti  by  the  plaintiffs,  without  exi)ense  to  the  vendees.  It  was  also- 
testified,  under  the  defendant's  objection,  that  the  plaintitis,  according 
to  custom  in  Philadelphia,  retained  the  possession  of  it. 

It  is  evident  that  the  plaintitis  had  no  property  in  the  oil,  nor  any 
claim  upon  it  for  purchase  money,  or  any  charges  of  any  kind.  But 
ihey  did  have  possession  of  it  by  the  C(msent  of  vendees,  and  thus  the 
right  to  possession  as  against  all  the  world  but  the  vendees. 

Under  this  state  of  the  facts,  it  is  to  be  determined  whether  the  con- 
tract of  insurance  may  be  so  construed,  either  from  its  language,  or 
from  the  surronnding  circumstances,  as  that  it  can  })e  deteiinined  that 
—43 
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the  defendants  meant  to  continue  the  risk  taken  upon  this  oil  after  it 
was  sold  and  delivered  by  the  plaintiffs  ;  and  also  whether  they  meant 
to  insure  the  pecuniaiy^  interest  in  it  of  any  other  persons  than  the 
plaintiffs. 

We  have  but  little  difficulty  in  holding,  from  the  peculiar  phraseol- 
ogy of  the  policy,  that  somethijig  other  was  meant  than  property  of 
which  a  contract  of  sale  had  been  made,  but  of  which  no  delivery  had 
yet  taken  place.  "  Sold  but  not  delivered,"  is  a  phrase  common  with 
insurance  men,  and  has  an  ascertained  and  definite  meaning.  It  ap- 
plies to  property  of  which  a  contract  of  sale  has  been  made,  but  of 
which  the  ownership  has  not  been  changed  by  a  delivery  in  pur- 
suance of  the  contract.  "  Sold  but  not  removed,"  is  another,  and  we 
deem  a  newer  fomi,  to  express  something  else.  We  judge  that  it  was 
meant  to  cover  that  which  had  been  sold  and  of  which  a  legal,  binding 
delivery  had  been  made  ;  the  ownership  and  right  of  control  of  which 
had  passed,  but  which  had  not  been  in  fact  removed  ;  of  which  no 
change  of  place  indicated  a  change  of  ownership  and  possession.  It 
is  easy  to  be  seen  that  it  might  bo  an  advantage  and  a  convenience  to 
the  plaintiff  to  have  a  policy  which  would  thus  cover  property  once 
their's  for  sale,  Init  after  tliat  sold  and  delivered  and  paid  for.  In  the 
great  rapidity,  luimber  and  value  of  the  transactions  in  such  a  com- 
modity, in  such  a  market,  such  an  insurance  would  much  facilitate  the 
business  of  both  parties,  increasing  that  of  the  vendors  and  making 
safe  that  of  the  vendees.  If  the  i)laintiffs  had  a  shifting  policy,  which 
would  diange  with  their  daily  transactions,  in  tlie  property,  and  cover 
it  to-day  as  in  the  ownership  of  the  plaintiffs,  the  next  day  as  that 
held  by  them  in  trust  or  on  connnis.sion,  and  tlie  next  as  that  of  some 
complete  vendee,  who  has  not  yet  had  the  time  or  the  occasion  to  re- 
move it,  much  time,  trouble,  care  and  expense  would  be  saved  to  cus- 
tomers, and  thus  would  arise  a  persuasive  inducement  for  dealers  to 
become  the  vendees  of  these  plaintiffs.  Thus  it  is  to  be  seen  that  the 
adoption  of  this  phraseology,  novel,  and  taking  in  property  not  there- 
tofore or  without  i:  covered  by  the  terms  of  a  policy,  had  a  purpose 
on  the  part  of  the  assured,  one  which  was  voluntarily^  and  intelligently 
acceded  to  by  the  insurer.  For  though  the  use  of  it  increased  in  some 
4legree  the  Inu'den  upon  the  comi)any,  it  could  not  have  been  by  the 
company  inserted  aimlessh'  in  the  policy,  or  without  comprehension  of 
its  meaning.  I  do  not,  from  the  whole  written  description  of  the  proper- 
ty to  be  covered  by  the  policy,  doubt  that  such  was  its  meaning.  It 
comes  to  this  by  natural  steps.  The  risk  is  taken  *•  on  refined  carbon  oil." 
Fh'Ht^  '^ their  own;"  i.  e.,  that  which  the  plaintiffs,  during  the  term. 
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held  as  their  own  property,  owned  and  possessed  by  them.  Second, 
■"held  in  trust;"  i.  e.,  that  of  which  they  had  the  care  and  custody, 
intrusted  to  them  as  representatives  of  others,  and  for  which  they  aie 
responsible  to  the  owner,  Stillwell  vs.  Staples,  19  N.  Y.,  401 ;  and  in 
this  term  may  be  included  that  which  they  had  sold  but  not  delivered. 
Thirds  "held  on  commission ;"  i.  e.,  that  which  they  held,  coming  into 
or  continuing  in  their  care  and  custody,  for  the  purpose  and  with  the 
duty  of  sale.  Fourth,  that  which  was  "  sold  but  not  removed,"  an 
^additional  phrase,  not  to  be  supposed  a  rei>etitioii  of  the  meaning  of 
the  others,  but  to  have  been  used  as  an  addition  to  their  meaning, 
taking  in  that  which,  once  ha\ing  been  their  own,  or  once  having  been 
held  by  them  on  commission,  had  been  fully  sold  and  technically  deliv- 
ered ;  the  title  and  right  of  possession  changed,  but  not  yet  removed 
from  that  plac^  of  storage. 

The  phraseology  comprehends  all  this,  and  goes  naturall>'  and  reg- 
ularly, as  expressive  of  a  well-fonned  intention  to  comprehend  all, 
and  to  affix  the  indemnity  of  the  contract  to  the  j)roperty  in  whatso- 
■ever  of  these  conditions  it  should  be,  and  throughout  them  all.  And 
pro\ided  that  there  is  some  one  in  fact  beneficially  interested  in 
the  policy  as  an  assured,  there  is  nothing  contrary  to  the  policy  of 
the  law  in  intending  and  effecting  such  an  insurance,  and  it  may  be 
upheld.  For  here  is  an  actual  subject  of  a  risk,  and  the  proviso  be- 
ing met,  there  is  a  person  who  has  an  interest  in  the  subject,  and  is 
himself  affected  by  the  risk.  We  have,  then,  here,  a  policy  which  did, 
in  its  inception,  by  its  terms  cover  this  particular  property,  and  did 
designedly  cover  it.  And  we  have  a  policy  by  which  it  was  meant  by 
insurer  and  insured  that  the  risk  taken  should  coyqv  and  adhere  to  the 
same  property,  after  it  had  left  the  ownership  of  the  persons  designa- 
ted by  name  in  it ;  by  which,  necessarily,  it  was  also  meant  to  follow 
and  to  cover  that  proi)erty  in  the  ownership  of  the  vendee  of  the  orig- 
inal owner  named  in  the  i)olicy.  It  is  not  forbidden  by  the  law  that  a 
policy  should  be  so  framed  as  that  the  insurance  shall  be  inseparably 
attached  to  the  property  meant  to  be  covered,  so  that  successive  own- 
ers, during  the  continuance  of  the  risk,  shall  become,  in  turn  the 
parties  really  insured.     2  Duer  on  Ins.,  49  ;  Lecture  1),  §  31. 

But  it  remains  to  be  seen  whether  this  contract  of  insurance  could 
be  made  or  continued  in  the  name  of  the  plaintitfs  for  the  benelit  of 
their  vendees  not  especially  designated.  It  is  laid  down  in  broad  terms 
that  one  may,  in  his  own  name,  insure  the  property  of  anotlier  for  the 
benefit  of  the  owner,  without  his  previous  authority  or  sanction,  and 
that  it  will  inure  to  the  benefit  of  the  owner  upon  a  subse(iuent  adop- 


Digitized  by 


Google 


676  Report  of  Decisions.  \Maif 

tion  of  it,  even  after  a  loss  has  occured.  Angel  on  Ins.,  §  79,  cited 
and  approved  by  Denio,  Ch.  J. ;  Herkimer  vs.  Rice,  27  N.  Y.,  163^ 
181. 

In  the  edition  of  Angel  which  is  before  me,  (Boston,  1844,)  the  au- 
thorities cited  to  sustain  this  proposition  disclosed  some  relation  exist- 
ing between  the  person  who  effected  the  insurance  and  was  named  in 
the  policy,  and  the  property  insured,  either  as  the  agent  for  the  owner 
<jr  as  the  occupant  of  the  property,  or  as  ha\4ng  the  care,  possession 
and  control  of  it,  as  bailee.  Agents,  commission  merchants  or  others^ 
liaving  the  custody  of  and  being  responsible  for  property,  may  insure 
in  their  own  names  ;  and  they  may  in  their  own  names  recover  of  the 
insm'cr,  not  only  a  sum  equal  to  their  own  interest  in  the  propert^^  b^- 
reason  of  any  lien  for  advances  or  charges,  but  the  full  amount  named 
in  the  polic}'  up  to  the  value  of  the  proi)erty.  In  all  such  cases  the 
right  to  insure  and  the  right  to  recover  seem  to  be  founded  upon  the 
relation  above  adverted  to.  See  De  Forrest  vs.  Fulton  Ins.  Co.,  1 
Hall,  S.  C.  Rep.,  84  ;  Stillwell  vs.  Staples,  19  N.  Y.,  401 ;  Siter  vs. 
Motts,  1  Harris,  Penn.  St.  R.,  218. 

The  i'iglit  is  i)ut  uj^on  the  fact,  that  having  the  possession  of  the 
property  exclusive  as  to  all  but  the  owner,  to  whom  they  are  respon- 
sible, they  have  the  right  to  i)rotect  from  loss,  so  that  it  or  its  value 
may  be  rendered  to  the  owner  when  he  calls  for  liis  own.  Now  there 
<lid  in  this  case  exist  a  relation  between  the  plaintiffs  and  the  property 
and  its  owner.     Although  it  had  been  sold  and  paid  for,  and  in  legal 
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own  name  or  that  of  his  agent.  Lee  vs.  Adsit,  supra;  Stillwell  vs. 
Staples,  supra.  Some  cases  go  ftirther  than  this,  and  hold  that  one 
may  insure  in  his  own  name  the  property  of  another  for  the  benefit  of 
the  owner,  without  his  previous  sanction  or  authority,  and  that  it  will 
inure  to  the  party  intended  to  be  protected  upon  his  subsequent  adoi>- 
tion,  even  after  a  loss  has  occurred.  Miltenberger  vs.  Beacom,  9  Barr, 
Penn.  St.  R.,  198. 

Of  course  it  must  be  made  to  appear  that  the  owuer  was  in  the 
intention  of  the  person  effecting  the  insurance,  when  the  contract  was 
made.  1  Phillips  on  Ins.,  p.  198,  §  383.  Such  intention  need  not 
have  fastened  at  the  time  of  entering  into  the  contract  upon  the  very 
person  who,  when  the  contract  matures,  seeks  to  take  the  benefit  of  it. 
Otherwise,  policies  to  commission  merchants,  warehousemen,  factors 
and  persons  in  the  position  of  these  plaintlft's,  in  which  are  clauses  of 
this  general  nature,  would  be  of  little  avail.  For,  obviousl}',  it  can- 
not be  foreseen  who  will,  in  the  course  of  the  term  of  the  policy, 
•come  into  such  relations  with  them.  And  it  is  to  be  assumed  that 
-every  one  was  in  the  intention  of  the  insurer,  who  subsequently,  with 
design,  takes  such  relation  to  him  as  brings  him  within  the  clauses  of 
the  policy.  The  intention  must  have  been  to  effect  insurance  for  any 
person  and  all  persons,  who,  during  the  running  of  the  policy,  should 
have  goods  within  the  description  of  property  insured. 

And  such  intention,  we  hold,  appears  from  the  phraseology  of  this 
policy.  Bunker  Brothers  were  vendees  of  plaintiffs,  of  property 
"  sold  but  not  removed."  One  of  that  firm  was  a  witness  upon  the  trial 
of  the  case.  Nothing  shows  that  they  repudiate  the  contract  made  or 
•continued  for  their  l)enefit.  And  though  the  action  is  in  the  name  of 
the  persons  named  in  the  policy,  their  recovery  will  l)e  in  trust  for 
Bunker  Brothers.     Stillwell  vs.  Staples,  sftpra. 

Section  113  of  the  code  declares  that  the  term  'trustee  of  an  ex- 
press trust,"  as  therein  used,  shall  include  a  i)erson  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another,  and  permits 
an  action  on  the  contract  to  be  brought  in  the  name  of  the  trustee. 
So  this  action  is  properly-  brought  in  that  respect. 

The  exception  to  the  admission  of  testimony  was  not  well  taken. 
The  objection  was  to  the  question  put,  and  this  called  for  no  more 
than  the  agreement  of  the  plaintiffs  and  their  vendees  as  to  storage. 
It  was  not  improper  or  inunaterial  to  show  that  they  made  it  a  part  (»!' 
their  bargain  that  the  oil  should  remain  where  it  was,  in  the  ware- 
bouse,  without  charge  for  storage,  and  that  it  remained  in  the  posses- 
sion of  plaintiffs.     It  was  imrt  of  the  whole  arrangement  between  th.' 
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plaintiffs  and  their  customers,  by  which,  when  oil  was  sold  but  not 
removed,  it  remained  free  from  expense  for  storage,  and  covered  by 
the  prior  policy  of  insurance.  It  could  not,  of  course,  force  upon  the 
defendants  any  contract  different  from  the  one  which  they  made 
with  the  plaintiffs ;  but  it  was  material  to  aid  in  showing  with  what 
purpose  the  peculiar  phraseology'  of  this  policj'^  was  adopted.  It  was 
not  in  contradistinction  or  explanation  of,  or  addition  to,  a  written 
contract.  It  was  proof  of  a  fact,  which  existed  after  the  sale  and  de- 
livery, that  though  the  sale  and  delivery  were  in  legal  contemplation 
complete,  the  subject  of  the  sale  remained  in  the  vendors'  possession, 
in  accordance  with  a  custom  of  the  trade  in  that  city. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costs  to  the 
respondent. 

All  agi-ee,  except  Peckham,  J.,  who  does  not  sit. 

Judgment  affirmed. 


SUPREME  COURT  OF  VERMONT, 
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Wilson,  J. 

The  orator  seeks  to  restrain  the  defendant  company  from  paying 
certain  insurance  money  to  the  defendant,  Mundell,  and  for  a  decree 
that  the  same  be  paid  to  the  orator.  The  only  question  we  have  felt 
called  on  to  decide  in  this  case  is,  whether  the  orator  has  a  legal  or 
equitable  claim  to  any  portion  of  the  money  in  question. 

It  appears  that  Mundell,  on  the  5th  day  of  November,  1866,  being 
the  owner  of  certain  real  estate,  occupied  by  him  as  a  homestead, 
procured  the  buildings  upon  it  to  be  insured  by  said  company.  About 
.  the  9th  of  that  month,  the  orator  commenced  a  suit  against  Mundell, 
and  attached  said  homestead  upon  the  writ  in  that  suit,  which  was 
duly  entered  in  Windham  County  Court,  and  such  proceedings  were 
had  therein,  that  the  plaintiff,  at  the  September  term  of  said  court,  in 
1867,  recovered  judgment  against  Mundell  for  $^42. 9o  damages,  and 
his  costs,  taxed  at  $23.36.  On  the  29th  of  February,  1868,  the  orator 
took  out  execution  upon  said  judgment,  and  caused  the  same  to  be 
levied  upon  said  premises,  in  full  satisfaction  of  said  execution  and 
the  costs  and  charges  thereon.  In  October,  1868,  the  buildings  upon 
said  premises  were  destroyed  by  fire.  The  loss  was  adjusted  at 
$381.18,  including  loss  on  personal  property,  of  which  the  sum  of 
SI 90  is  for  the  insurance  on  the  buildings.  It  is  insisted  by  the  ora- 
tor's counsel  that  the  buildings  were  not  a  part  of  a  homestead,  as 
against  him  in  respect  to  said  debt,  and  having  levied  upon  the  prem- 
ises in  satisfaction  of  the  debt,  he  claims  the  insurance  that  was  on 
them,  on  the  ground  of  the  alleged  title  of  the  plaintiff  at  the  time  of 
the  loss. 

The  question  whether  the  orator  has  a  legal  equity  to  the  proceeds 
of  the  policy,  is  wholly  independent  of  the  question  whether  the  debt 
upon  which  said  judgment  is  founded  was  an  existing  cause  of  action 
at  the  time  of  acquiring  the  homestead.  This  view  of  the  subject 
renders  it  unnecessary  to  decide  wliether  the  property  was  exempt 
from  said  attachment  and  lev}-  or  not. 

It  seems  to  us  clear  that  the  orator  is  not  entitled  to  the  wliole  or 
any  part  of  the  proceeds  of  said  insurance.  In  Lynch  (/  (d,  vs.  Dal- 
zell  et  a/.,  4  Bro.  P.  C,  432,  it  is  held  that  such  insurance  does  not 
attach  on  the  realty,  or  in  any  manner  go  witli  the  same,  as  incident 
thereto  by  any  conveyance  or  assignment  of  the  estate.  In  Vernon 
vs.  Smith,  5  B.  &  Aid.,  1,  the  court  decided  tiiat  a  covenant  on  tiie 
part  of  the  lessee  to  keei)  tlie  jjremises  insured  runs  Avith  the  lanil. 
So,  also,  when  tiie   mortgagor  covenanted   witli   the   mortgagee   that 
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he  would  keep  the  premises  insured,  during  the  continuance  of  the 
mortgage  lien,  and  in  case  of  loss  that  the  proceeds  of  the  pol- 
icy should  be  applied  to  the  rebuilding  of  the  propery  insured,  it  was 
lield  in  Maryland  that  the  mortgagee  had  an  equitable  lien  upon  the 
fund  received  by  the  mortgagor  from  the  insurers  to  satisfy  the  balance 
•of  his  debt,  which  he  could  not  collect  by  a  foreclosure  and  sale  of  the 
mortgaged  premises.  Thomas  vs.  Vonkapff,  6  Gill.  &  J.,  372.  Where 
the  insurance  is  effected  by  the  mortgagee  at  the  request  of  the  mort- 
gagor, a  privit}'  exists  between  the  parties,  and  the  premiums  paid 
become  a  charge  upon  the  mortgaged  premises,  in  addition  to,  and 
equally  with  the  original  debt,  except  so  far  as  subsequent  mortgagees 
and  purchasers  are  concerned,  and  the  amount  paid  by  the  insurers  to 
the  mortgagee  goes  to  reduce  the  debt  of  the  mortgagor,  who  is  enti- 
tled to  the  balance,  if  the  proceeds  are  more  than  sufficient  to  pay  the 
debt.  14  Conn.,  32  ;  7  Cush.,  IG.  But  it  would  seem  that  the  mort- 
gagee has  in  general  no  claim,  either  in  law  or  equity,  upon  the  pro- 
ceeds of  a  policy  effected  by  the  mortgagor,  in  his  own  name,  on  the 
mortgaged  premises,  without  any  agreement  to  keep  the  premises  in- 
sured, unless  the  polic\'  be  assigned  to  hlni.  Columbian  Insurance 
Company  vs.  Lawrence,  10  Pet.,  512;  Carter  vs.  Washington  Insur- 
ance Company,  10  Pet.,  504  ;  Carter  vs.  Rockett,  8  Paige,  Ch.  437  ; 
launders  vs.  Frost,  5  Pick.,  259. 

In  White  vs.  Brown,  2  Cush.,  412,  and  in  King  vs.  State  Mutual 
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cases  are  entitled  to  great  weight,  so  far  as  they  are  applicable  to  the 
facts  of  this  case. 

Insurance  is  a  contract  of  indemnity,  given  by  the  insurer,  in  con- 
sideration of  the  premium  paid  by  the  insured,  against  such  loss  or 
-damage  by  fire  as  may  happen  to  the  insured  in  respect  to  the  property 
covered  by  the  policy.  It  is  a  special  agreement  with  the  person  in- 
suring against  such  loss  or  damage  as  he  may  sustain.  The  contract 
of  insurance  is  in  general  confined  to  the  parties,  and  as  a  general 
principle,  no  other  person  has  any  right  in  law  or  equity  to  the  pro- 
ceeds, unless  a  legal  or  equitable  right  thereto  has  been  created  by 
contract  with  a  third  person  ;  or  by  some  act  of  the  insured,  those  pro- 
ceeds have  become  clothed  with  the  character  of  real  estate,  or  with  a 
tiiist  in  favor  of  a  third  person. 

Mundell  owned  the  premises  at  the  time  the  insurance  was  effected. 
lie  claimed  and  occupied  them  as  a  homestead.  lie  procured  the  in- 
siu-ance  in  his  own  name  for  his  own  benefit,  or  the  benefit  of  himself, 
his  heirs  and  assigns,  and  paid  the  premiums  from  his  own  funds.  By 
tliis  precaution  he  has  protected  himself  from  the  loss  he  would  other- 
wise have  sustained  by  the  accident.  The  orator  caused  his  execu- 
tion to  be  levied  upon  the  premises.  The  defendant,  Mundell,  claim- 
ing the  premises  exempt  from  said  attachment  and  levy,  did  not  re- 
deem ;  hence  the  title  of  the  orator  became  absolute,  if  the  premises 
were  not  exempt  from  said  lev}',  and  it  was  regularly  made.  But  this 
gave  the  orator  no  legal  or  equitable  claim  to  the  insurance.  There 
was  no  contract  or  understanding  between  the  orator  and  Mundell  in 
respect  to  procuring  said  policy,  and  no  assignment  of  it  to  the  ora- 
tor. The  orator  paid  no  premium  for  said  policy,  and  has  incurred 
no  liability  to  the  insurance  company  or  for  Mundell  in  respect  to  or 
in  faith  of  said  insurance.  As  to  said  insurance,  the  orator  stands  as 
an  entire  stranger,  both  as  to  Mundell  and  the  company.  If  he  has 
or  ever  had  any  title  to  the  premises,  (a  question  which  we  have  no 
occasion  to  decide,)  he  acquired  it  by  said  levy — a  proceeding  stricth" 
i)i  invitum^  from  which  no  inference  can  be  drawn  as  to  any  agree- 
ment or  understanding  between  him  and  ^Mundell,  or  the  company 
in  respect  to  the  proceeds  of  the  policy.  No  privity  ever  existed 
between  the  orator  and  Mundell,  or  between  the  orator  and  said 
company,  in  respect  to  the  policy  or  its  i)roceeds,  and  there  is  no 
foundation  for  a  trust  in  favor  of  the  orator.  If  tlie  orator  acquired 
title  to  the  premises,  it  became  absolute  before  the  loss,  and  he  might 
have  negotiated  a  policy  for  his  own  benefit,  and  \m\Q  protected  him- 
self from  loss ;  but  not  having  done  so,  he  took  the  risk  and  must 
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bear  the  loss,  and  can  have  no  recourse  to  the  insurance,  with  which 
he  had  nothing  whatever  to  do,  and  to  which  he  has  no  legal  equity. 

It  is  said  by  orator's  counsel  that  Mundell  had  no  insurable  interest 
in  the  buildings  after  the  levy  of  the  orator's  execution  became  ab- 
solute ;  that  the  insurance  compan}^  allowed  the  insurance  to  remain, 
and  it  belongs,  says  the  orator,  to  the  real  owner  of  the  premises. 
Upon  the  facts  of  this  ease,  the  insurance  was  and  is  a  matter  entirely 
between  Mundell  and  said  company,  and  does  not  in  any  way  or  man- 
ner concern  the  orator.  It  does  not  appear  that  Mundell  has  done 
anything  to  affect  his  title  or  to  invalidate  the  insurance.  It  would 
seem  that  the  insurers  very  sensibly  determined  that  the  mere  foot 
that  the  orator  had  levied  upon  the  homestead,  and  the  time  of  redemp- 
tion had  expired,  would  not  authorize  the  company  to  cancel  the  pol- 
icy upon  the  assumption  that  the  title  had  passed  to  the  orator.  But 
however  this  may  be,  the  company  is  willing  to  pay  the  insurance 
money  to  the  party  or  person  entitled  to  receive  it.  We  hold  that  the 
orator  is  not  entitled  to  said  money  ;  that  it  justly  belongs  to  the  de- 
fendant, Mundell. 

The  decree  of  the  chancellor,  dismissing  the  bill,  is  aflirmed,  with 
costs  to  the  defendants,  and  the  cause  remanded  to  the  court  of  chan- 
cery to  be  disposed  of  accordingly. 
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the  money  was  received  by  the  Auditor,  and  was  by  him  paid  into  the  State 
Treasury. 

Until  the  money  was  paid  into  the  treasury,  the  Auditor  had  no  power,  under  the 
law,  to  issue'  the  certificate  of  authority. 

If  the  corporation  chose  to  pav  the  money  through  the  Auditor,  then,  for  that  pur- 
pose, he  was  th^  agent  oi  the  corporation  and  not  of  the  State ;  and  until  tlie 
money  reached  the  State  Treasury,  it  was  under  the  control  of  the  corporation 
and  not  of  the  State. 

Because  of  the  non-payment  of  this  money,  the  certificate  itself  was  void,  and  pre- 
sented no  defense  to  tlie  action. 

Kingman,  Ch.  J. 

An  action  was  instituted  against  the  plaintiff  in  error,  a  foreign 
corporation,  engaged  in  the  business  of  fire  insurance  in  this  State, 
without  hadng  obtained  from  the  Superintendent  of  Insurance  of  the 
State  a  certificate  of  authority  to  transact  such  business  of  insurance 
in  this  State,  and  without  having  any  legal  right,  warrant  or  authority 
to  transact  the  business  of  fire  insurance  in  the  State  of  Kansas.  The 
answer  was  a  general  denial,  and  a  special  defense,  setting  up  a  license 
or  certificate  of  authority,  issued  in  tiie  plaintiff  in  error  by  the  Audi- 
tor of  State,  on  the  25th  day  of  February,  1871,  authorizing  the  cor- 
jioration  to  transact  the  business  of  fire  insurance  in  the  State  from 
the  1st  day  of  March,  1871,  until  the  28th  day  of  February,  1872. 
The  issues  so  made  were  tried  by  the  district  court,  without  the  inter- 
vention of  a  jury,  and  resulted  in  a  judgment  against  the  plaintiff  in 
error,  to  reverse  which  the  case  is  brought  to  this  court. 

Two  questions  are  presented  :  First,  did  the  Auditor  issue  a  valid 
certificate  of  authority  to  the  plaintiff  in  error,  as  set  up  in  his  an- 
swer ?  Second^  did  such  certificate  of  authority,  if  valid,  confer  upon 
the  plaintiff  in  error  such  a  vested  riglit  to  do  business  until  the  last 
day  of  February,  1872,  as  would  preclude  the  legislature  from  impos- 
ing further  regulations  and  duties  upon  foreign  corporations,  as  a^iec- 
essary  pre-requisite  to  their  transacting  Imsiness  in  the  State?  If  the 
first  of  these  questions  is  decided  in  the  affinnative,  then  it  will  be- 
come necessary  to  determine  the  second.  The  case  was  tried  on  an 
agreed  statement  of  facts,  and  documentary  evidence,  all  of  which 
are  brought  to  this  court. 

We  think  the  record  sliows  a  want  of  conformity  with  the  require- 
ments of  the  statute  on  the  part  of  tlie  insurance  company  in  matters 
essentially  requisite  to  be  done  by  the  company,  under  the  law. 
Whether  such  informalities  can  be  inquired  into  in  this  proceeding,  or 
whether  the  decision  of  the  Auditor,  tliat  the  company  had  complied 
with  all  the  requirements  of  the  law,  and  thereupon  had  issued  his 
*•  certificate  of  authoritv,"  is  conclusive,  neerl  not  be  decided  here. 
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It  is  an  interesting  question,  and  was  somewhat  elaborately  argacd ; 
but  it  is  not  in  our  way.  There  is  one  fact  that  is  jurisdictional  in  its 
character.  By  §  110,  Gen.  Stat.,  p.  220,  it  is  provided  that  "before 
the  Auditor  shall  issue  any  certificate  of  authority,  or  any  renewal  of 
the  same,  the  corporation  or  its  agent  shall  pay  into  the  State  Treas- 
ury, for  the  support  of  the  common  schools,  the  sum  of  fifty  dollars." 
The  payment  of  this  money  was  an  act  to  be  done  by  the  corporation, 
and  to  be  done  before  it  had  a  nght  to  ask  for  che  certificate  of  author- 
ity, and  without  the  payment  of  which  the  certificate  of  authority  is  a 
nulity.  In  this  case  it  appears  that  the  certificate  of  authority  was 
issued  on  the  25th  of  February,  1871,  and  that  the  mone}'  was  not 
paid  into  the  treasury  until  the  21st  of  March  thereafter.  When  the 
Auditor  issued  the  certificate  of  authority,  he  receipted  for  the  fifty 
dollars  and  his  fees,  and  drew  on  the  plaintiff  in  error  his  draft  for  the 
-same,  payable  on  sight,  and  transferred  the  same  to  the  Topeka  Bank. 
The  draft  was  paid  on  presentation,  and  on  the  21st  of  March  the 
money  was  paid  by  the  Auditor  into  the  treasury.  Until  it  was  paid 
into  the  treasury,  the  State  had  no  interest  in  it,  or  control  over  it ; 
and  until  it  was  so  paid,  the  Auditor  had  no  power  under  tlie  law  to 
issue  the  certificate  of  authority.  Plaintiff  in  error  claims  that  the 
State  received  the  money  wiien  the  Auditor  drew  the  draft  ;  that  the 
Auditor  acted  as  the  agent  of  the  State  in  receiving  the  money,  and 
therefore  the  State  cannot  in  honor  deny  that  it  received  the  money. 
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pay  a  certain  sum  into  the  State  Treasury,  before  the  Auditor  could 
issue  the  certificate,  and  before  it  acquired  any  right  to  a  certificate, 
or  any  authority  to  do  business  in  this  State.  If  the  corporation 
chose  to  pay  this  through  the  Auditor,  then  for  that  purpose  he  was 
tOgent  of  the  corporation,  and  not  of  the  State ;  and  until  the  money 
reached  the  State  Treasury,  it  was  under  the  control  of  the  coqjora- 
tion  and  not  of  the  State. 

Therefore,  when  the  certificate  of  authority  was  issued,  one  of  the 
vital  conditions  upon  which  it  could  be  granted,  had  not  been  com- 
plied with  on  the  part  of  plaintiff  in  error.  It  was  a  condition 
that  neither  the  Auditor  nor  any  other  officer  could  waive  or  dispense 
with.  Because  of  the  non-payment  of  this  money,  the  certificate  it- 
self was  void,  and  presented  no  defense  to  the  action. 

This  conclusion  renders  it  unnecessary  to  consider  any  of  the  other 
(juestions  raised  in  this  case. 

The  judgment  is  affirmed. 


SUPREME  COUliT  OF  VERMONT, 

FEBUUAUY    TEUM,    1871. 


MOSES  P.  HARDING,  Plaintiff, 

vs,  y 

I 
TOWN  OF  TOWNSHEND,  Defendant*  \ 

The  plaintiff  hiul  received  of  an  iiisuraiico  (•onii)ain ,  the  ainoiiiit  of  an  insiiraiiee  for 
the  injury  he  had  received  by  an  accident. 

In  asuit  against  the  town  for  the  damajre  sustahied  by  tlie  accident,  on  account  of  tlie 
unsafe  condition  of  the  highway,  tliere  is  no  technical  ground  wliich  necessarily 
leads  to  the  conclusion  that  tlie  money  received  by  the  plaintifl'  of  the  company 
iihould  operate  as  a  defense,  or  inure  to  the  benetit  of  the  defendant. 

The  insurer  and  the  defendant  are  not  joint  tortfeasors  or  joint  debtors,  so  as  to  make 
a  payment  or  satisfaction  by  the  former  oi)erate  to  the  benetit  of  the  latter;  nor  is 
there  any  legal  privity  between  the  defendant  and  the  insurer,  so  as  to  give  the  tbr- 
mer  a  right  to  avail  itself  of  a  payment  by  the  latter. 

If  it  is  a.«sumed  that  the  plaintitf  is  entitled  to  Imt  one  satisfaction  for  the  injury  he 
has  sustained,  the  defendant  stands  in  no  condition  t<>  make  that  objection. '  As 
between  the  insurer  and  the  defendant,  tin-  defendant  ought  primarily  to  make 
compensation  to  the  plaintitt".  and  ultimately  to  Ixar  the  loss,  and  the  payment  by 

*  Decision  rendered  February  Term.  l-sTi. 
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the  insurer,  and  the  collection  of  the  entire  damage  of  the  defendant  only  creates 
an  equity  between  the  plaintitf  and  the  innurer,  to  be  ultimately  adjusted  between 
them. 

H.  E.  Stoughton,  for  PVff, 
A.  Stoddard,  for  Def^t. 

Peck,  J. 

There  is  uo  technical  ground  which  necessarily  leads  to  the  conclu- 
sion that  the  money  received  by  the  plaintiff,  of  the  accident  insurance 
company,  should  operate  as  a  defense,  or  inure  to  the  benefit  of  the 
defendant.  The  insurer  and  the  defendant  are  not  joint  tortfeasors 
or  joint  debtors,  so  as  to  make  a  payment  or  satisfaction  by  the  former 
operate  to  the  benefit  of  the  latter.  Nor  is  there  an}'  legal  privity 
between  the  defendant  and  the  insurer,  so  as  to  give  the  former  a  right 
to  avail  itself  of  a  payment  by  the  latter.  The  policy  of  insurance  is 
collateral  to  the  remedy  against  the  defendant,  and  was  procured  solely 
by  the  plaintif!',  and  at  his  expense,  and  to  the  procurement  of  which 
the  defendant  was  in  no  way  contributory.  It  is  in  the  nature  of  a 
wager  between  the  plaintif!*  and  a  third  person,  the  insurer,  to  which 
tlie  defendant  was  in  no  measure  privy,  either  by  the  relation  of  the 
l)arties,  or  by  contract  or  otherwise.  It  cannot  be  said  that  the  plain- 
till'  took  out  the  policy  in  the  interest  or  behalf  of  the  defendant,  nor 
is  there  an}'  legal  principle  which  seems  to  require  that  it  be  ultimately 
iippropriated  to  the  defendant's  use  and  benefit. 
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the  insufficiency  or  want  of  repair  of  any  higliway  in  such  town.  The 
defendant  is  found  liable  in  consequence  of  the  breach  of  this  duty. 
The  defendant  town,  therefore,  in  respect  to  the  injury  the  plaintiff 
has  sustained,  is  the  wrong-doer,  and  whether  such  by  some  positive, 
afRrmative  act,  or  by  culpable  negligence,  does  not  vary  the  principle 
applicable  to  the  case. 

In  such  case,  as  between  the  insurer  and  the  wrong-doer,  in  reason 
and  justice,  the  burden  of  making  compensation  to  the  injured  party, 
ought  to  be  ultimately  borne  by  the  party  thus  in  fault.  The  party 
whose  wrongful  act  or  culpable  negligence  caused  the  injury,  ought  to 
make  compensation  and  bear  the  loss.  Therefore,  if  there  is  any  such 
connection  between  these  two  remedies  as  to  have  the  enforcement  of 
one  operate  in  defense  or  mitigation  of  the  other,  it  is  the  insurer  and 
not  the  town  that  should  be  entitled  to  this  benefit.  It  would  seem  to 
be  a  perversion  of  justice  to  subrogate  the  wrong-doer,  who  has  caused 
the  loss,  to  the  rights  of  the  injured  party  as  to  his  remedy  against 
the  insurer.  But  it  is  not  uncommon  that  the  insurer,  who  has  paid 
the  loss,  is  put  in  place' of  the  insured,  and  subrogated  to  his  rights 
in  respect  to  his  remedies  against  others  for  the  injur}'.  Randal  vs. 
Cockran,  1  Vesey,  Sen.,  98,  is  an  instance  of  the  application  of  this 
principle  in  equity. 

In  principle,  the  question  involved  in  this  case  has  been  settled  in 
analogous  cases.  In  Mason  vs.  Sainsl)ury,  3  Doug.,  61,  it  was  held 
that  in  an  action  against  the  Hundred,  under  Stat.  Geo.  I,  to  recover 
for  the  destruction  of  the  plaintiff's  house  by  a  mob,  the  Aict  that  the 
plaintiff  had  received  the  amount  of  his  loss  from  the  insurer,  would 
not  avail  the  defendant  in  defense.  In  that  case  it  ai>peared  that  the 
action  was  prosecuted  for  the  l)euefit  of  the  insurer,  but  it  establishes 
the  principle  that  the  right  of  the  ins\trer  is  paramount  to  that  of  the 
wrong-doer,  or  one  in  jdace  of  the  ivronr/-doer. 

So  in  Clark  vs.  The  Inliabitants  of  the  Hundred  of  Blythiny,  2  B. 
&  C,  254,  (9  E.  Com.  L.,  77,)  it  was  decided  that  the  owner  of 
certain  stacks  of  hay  and  corn,  wliicli  were  maliciously  set  on  fire, 
who  had  received  the  amount  of  his  loss  from  an  insurance  ofiice, 
could  nevertheless  recover  the  amount  in  an  action  against  the  Hund- 
red, under  the  Stat.  Geo.  I. 

In  the  case  at  bar,  the  town  is  certainly  no  less  to  be  regarded  as 
in  fault  for  the  insufficiency  of  its  hjohways,  than  the  Hundred  for 
crimes  committed  by  individuals  within  its  limits. 

In  Yates  vs.  Whyte  and  others,  ;33  E.  Com.  L.  K.,  349,  (4  Bing., 
New  Cases,  272,)  in  an  action  for  damage  to  plaintiffs,  by  collision  with 
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defendant's  ship,  it  was  held  defendant  was  not  entitled  to  deduct 
from  the  amount  of  damages  a  sum  paid  to  plaintiff  by  insurers,  in 
respect  to  such  damage.  The  same  decision  was  made  in  a  similar 
case  of  collision  of  vessels,  The  Propeller  Monticello  vs.  Gilbert 
Mollison,  in  Admiralty,  17  How.,  152.  In  that  case  there  had  been 
an  abandonment  to  the  insurers,  and  an  acceptance  of  the  abandon- 
ment by  the  insurers,  who  had  paid  the  insurance  prior  to  the  filing 
of  the  libel ;  and  Gricr,  J.,  says  that  the  doctrine,  that  in  such  case 
the  fact  that  the  injured  party  has  received  satisfaction  from  insureri=i 
cannot  avail  the  defendant,  is  well  settled  at  common  law,  and  re- 
ceived in  courts  of  admiralty. 

We  are  referred  by  defendant's  counsel  to  Bird  vs.  Randall,  3  Bun*.. 
1,345,  in  support  of  the  proposition  that  the  defendant  can  avail  hmi- 
self  of  such  payment.  But  in  this  case,  the  plaintiff,  having  sueil  and 
collected  of  the  servant  the  full  stipulated  penalty  as  damages  for 
permanently  a]>andoning  his  service,  it  was  lield  that  the  plaintill' 
could  not  afterwards  recover  of  the  defendant,  for  procuring  or  entic- 
ing the  servant  thus  to  abandon  his  master's  service.  In  that  case 
the  servant  and  defendant  were  both  wrong-doers,  and  in  principle 
stood  in^the  relation  of  joint  tortfeasors,  and  hence  the  one  who  did 
the  act  that  caused  the  injury,  having  made  full  satisfaction  therefor, 
the  other  could  not  be  held  liable  for  the  same  injury  for  having  aided 
in  procuring  the  servant  to  do  the  wrongful  act.     The  only  case 
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ports  to  be  the  charge  of  Lord  Campbell  to  the  jury  in  that  case,  in 
1857,  directing  them  to  deduct  a  sum  received  on  an  insurance  agiiinst 
accidents  by  railways,  and  allowing  them,  if  they  thought  proper,  to 
make  a  deduction  on  account  of  other  insurances  on  the  life  of  the 
deceased.  The  facts  are  not  stated  otherwise  than  as  they  may  be 
inferred  firom  what  is  given  of  the  charge.  If  this  nisi  prizes  case  is 
not  distinguishable  from  the  cases  above  referred  to,  it  cannot  be  re- 
garded as  of  equal  authority  ;  nor  can  we  regard  it  as  controling  the 
decision  of  the  case  at  bar. 

But  there  is  a  distinction  between  that  case  under  the  English 
statute  and  the  case  at  bar,  and  other  cases  referred  to.  Under 
the  English  statute,  the  action  is  not  brought  b}'  the  deceased,  the 
party  upon  whom  the  injury  was  directly  inflicted,  nor  is  the  recovery 
for  the  same  cause  of  action  that  the  deceased  would  have  had,  had 
he  survived ;  but  the  statute  gives  a  new  cause  of  action,  based  on  a 
diflTerent  principle.  The  recovery  is  not  for  the  damages  which  the 
deceased  might  have  recovered  had  he  survived,  but  is  solely  for  the 
pecuniary  loss  the  persons  for  whose  benefit  the  action  is  brought — 
'•the  wife,  husband,  parent  and  child  of  the  person  whose  death  shall 
have  been  so  caused," — sustain  by  such  death.  In  such  case,  in  esti- 
mating the  pecuniary  loss  to  the  family,  which  they  have  sustained 
by  the  death  of  the  father,  it  might  be  less  objectionable  to  take  into 
consideration  an  insurance  on  his  life,  which  he  left  for  their  special 
benefit,  not  procured  by  them  or  at  their  expense,  than  to  give  the  de- 
fendant the  benefit  of  the  insurance  in  the  case  at  bar. 

But  still,  if  to  be  considered  at  all,  it  is  more  reasonable  to  hold 
that  the  superior  equity  is  in  the  insurers,  who  pay  the  loss.  And  in 
Althorp,  Adm*r,  vs.  Wolfe,  22  Smith,  355,  it  appears  to  be  regarded 
as  settled  by  the  court  of  Appeals,  that  under  the  New  York  statute, 
which  is  in  substance  like  the  English  statute  above  mentioned,  the 
fact  that  the  widow  received  an  amount  insured  ui)on  the  life  of  her 
husband  for  the  benefit  of  the  wife,  cannot  be  taken  in  reduction  of 
damages  recoverable  under  the  statute  for  her  benefit.  This  seems  to 
be  the  more  reasonable  doctrine,  and  most  in  harmony  with  the  prin- 
ciples established  b}'  the  decided  cases. 

Judgment  of  the  county  court  reversed,  and  judgment  for  the  plain- 
tiff for  the  amount  of  the  verdict,  and  the  SI 23  to  be  added  thereto. 
—44 
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MARYLAND. 

AK  ACT  entitled  an  Act  to  repeal  sections  twenty-seven^  twenlf/- 
eighty  twenty-nine^  thirty^  thirty-one^  tldrty-two^  thirty-three y 
thirty-foin\  thirty-five  and  tltirty-six  of  Article  fifty-six  of  the 
Code  of  Public  General  Laws,  entitled  ''Licenses,'^  sub-tide 
"Foreign  Corjwrations  and  Comjmnies,'''  and  to  re-enact  the 
same  with  amendiaents. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  MaryJaiKU 
Tliat  sections  twenty-seven,  twenty-eight,  twenty-nine,  thirty,  thirty- 
one,  thirty-two,  thirty-tln-ee,  thirty-four,  thii-ty-five  and  thirty-six  of 
Article  Aft} -six  of  the  Code  of  Public  General  Laws,  entitled  "Li- 
censes," sub-title  "'  Foreign  Corporations  and  Companies,"  be  and  the 
same  are  hereby  repealed,  and  the  following  sections  enacted  in  lieu 
tliereof : 
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decisions  made  by  said  Commissioner  shall  always  be  subject  to  re- 
^ision  by  the  Comptroller. 

Sec.  28.  It  shall  be  the  duty  of  the  Insurance  Commissioner — 
First,  to  see  that  all  laws  of  this  State  respecting  insurance  companies 
are  faithftilly  executed,  to  file  in  his  office  every  charter  or  declaration 
of,  or  organization  of  a  company,  w  ith  certificate  of  the  Attorney  Gen- 
eral, and  on  application  of  the  corporation,  to  furnish  to  them  certified 
copies  thereof.  Second.  He  shall,  as  soon  as  practicable  in  each 
year,  calculate  or  cause  to  be  calculated  in  his  office,  the  net  value,  on 
the  thirty-first  day  of  December  of  the  previous  year,  of  all  the  poli* 
cies  in  force  on  that  day,  in  each  Life  Insiu^ance  Company  doing  busi- 
ness in  this  State,  organized  by  authority  of  this  State,  and  of  every 
other  Life  Insurance  Company  doing  business  in  this  State,  that  shall 
fail  to  furnish  to  him,  as  hereinafter  provided,  a  certificate  of  the  In- 
surance Commissioner  of  the  State  by  whose  authority  the  company 
was  organized,  or  by  the  State  in  which  it  may  elect  to  have  its  poli- 
cies valued  and  its  deposit  made,  in  ease  the  company  is  chartered  by 
the  Government  of  the  United  States,  or  by  any  State  not  having  an 
Insurance  Department,  giving  the  net  value  of  all  policies  in  force  in 
the  company  on  the  thirty-first  day  of  December  of  the  preceding 
year,  which  calculation  of  the  net  value  of  each  policy  shall  be  based 
up>on  the  American  Experience  Table  of  Mortality,  and  four  and  one- 
half  per  cent,  interest  per  annum ;  and  the  net  value  of  a  policy  at 
any  time  shall  be  taken  to  be  the  single  net  premium  which  will  at 
that  time  efl*ect  the  insurance,  less  the  value  at  that  time  of  the  future 
net  premiums  called  for  by  the  Table  of  Mortality  and  rate  of  interest 
designated  above.  Third.  In  case  it  is  found  that  any  Life  Insur- 
ance Company  doing  business  in  this  State  has  not  on  hand  the  net 
value  of  all  its  policies  in  force,  after  all  other  debts  of  the  couii)au y 
and  claims  against  it,  exclusive  of  capital  stock,  have  been  provided 
for,  it  shall  be  the  duty  of  the  Insurance  Commissioner  to  publish  the- 
fact  that  the  then  existing  condition  of  the  affairs  of  the  compaii}'  is^ 
below  the  standard  of  legal  safety  established  by  this  State,  an<l  he 
shall  require  the  company  at  once  to  cease  doing  new  business,  and 
he  shall  inmiediately  institute  proceedings  to  determine  what  further 
shall  be  done  in  the  case ;  and  it  is  hereby  made  the  duty  of  the  In-^ 
surance  Commissioner,  after  having  determined,  as  above,  the  amount 
of  the  net  value  of  all  the  policies  in  force,  to  see  that  the  eom- 
pany  has  that  amount  in  safe,  legal  securities,  of  the  description 
and  character  hereafter  provided  for  in  this  Act,  after  all  its  other 
debts   and  claims  against  it,  exclusive  of  capital  stock,  have  been 
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provided  for.  Fourth.  He  shall  accept  the  valuations  made  bj'  the 
Insurance  Commissioner  of  the  State  under  whose  authority  a  Life 
Insurance  Company  was  organized,  or  that  of  the  State  in  which  it 
may  elect  to  have  its  policies  valued,  when  such  valuations  have  been 
properly  made  on  sound  and  recognized  principles  and  legal  basis  not 
less  than  the  above  ;  'provided^  the  company  shall  furnish  to  the  In- 
\surance  Commissioner  of  this  State  a  certificate  from  the  Insurance 
Commissioner  of  such  State,  setting  forth  the  value,  calculated  on  the 
-data  designated  above,  of  all  the  policies  in  force  in  the  company  on 
the  previous  thirty-first  day  of  December,  and  stating  that  after  all 
the  other  debts  of  the  company,  and  claims  against  it  at  that  time, 
-were  provided  for,  the  company  had,  in  safe  securities  of  the  character 
^sl>ecifi€d  in  this  Act,  an  amount  equal  to  the  net  value  of  all  its  poli- 
cies ill  force,  and  that  said  compan}'  is  entitled  to  do  business  in  its 
•own  State  ;  and  every  Life  Insurance  Company  doing  business  in  this 
State  during  the  year  for  which  the  statement  is  made,  that  fails 
promptly  to  furnish  the  certificate  aforesaid,  shall  be  required  to  make 
full  detailed  list  of  policies  and  securities  to  the  Insurance  Commis- 
sioner of  this  State,  and  shall  be  liable  for  all  charges  and  expenses 
consequent  upon  not  having  furnished  said  certificate.  Fifth.  For 
ever}'  company  doing  Fire  Insurance  business  in  this  State,  he  shall 
-calculate  the  re-insurance  reserve  for  unexpired  fire  risks,  by  taking 
fifty  per  cent,  of  the  i)remiums  received  on  all  unexpired  risks  that 
have  less  than  one  year  to  run,  and  a  pro  rata  of  all  premiums  receiv- 
A>{\  on  risks  that  have  one  year  or  longer  to  run,  and  in  marine  and  in- 
Imid  hisurance  he  shall  charge  all  the  premiums  received  on  unexpired 
risks  as  a  re-insurance  reserve.  ProcidHl,  that  the  foregoing  require- 
anent  of  re-insurance  reserve  when  a[)plied  to  companies  organize<l 
under  the  laws  of  foreign  governments  shall  be  calculated  onl}'  upon 
the  ])nsiness  of  such  company  in  the  United  States,  and  the  basis  of 
the  reserve  fund  so  re^iuired  shall  be  the  assets  of  such  companj^  held 
and  invested  in  the  United  States.  Sixth.  Having  charged  against 
the  L'onipany  the  re-insurance  reserve  as  above  determined,  for  fire, 
inland  and  marine  insurance,  and  adding  thereto  all  debts  and  claims 
against  the  company,  he  shall,  in  case  he  finds  the  capital  stock  of  the 
i'ompany  inii)aiie(l  to  the  extent  of  forty  per  cent.,  give  notice  to  the 
vomi):niy  to  make  good  its  whole  capital  stock  within  sixty  da^'s  ;  and 
i\'  this  is  not  done,  he  shall  reijuire  the  company  to  cease  to  do  new 
l)nsiness  within  this  State,  and  .^hall  thereupon,  in  case  the  company  is 
organi/A'd  nnder  authority  of  this  State,  immediately  institute  legal 
j)nx-et'diims.  as  rejjnired  in  t4iis  Act,  to  determine  what  further  shall  be 


Digitized  by 


Google 


1872]  Maryland.  69$ 

done  in  the  case ;  and  any  company  receiving  the  aforesaid  notice  of 
the  Insurance  Commissioner  to  make  good  its  whole  capital  stock 
within  sixty  days,  shall  forthwith  call  upon  its  stockholders  for  such 
amounts  as  will  make  its  capital  equal  to  the  amount  fixed  by  the 
charter  of  said  company  ;  and  in  case  any  stockholder  of  such  com- 
pany shall  neglect  or  refuse  to  pay  the  amount  so  called  for,  after  no- 
tice personally  given,  or  by  advertisement,  in  such  time  and  manner  as- 
the  said  Insurance  Commissioner  shall  approve,  it  shall  be  lawful  for 
the  said  company  to  require  the  return  of  the  original  certificate  of 
stock  held  by  such  stockholder,  and  in  lieu  thereof,  to  issue  new  cer- 
tificates for  such  number  of  shares  as  the  said  stockholder  may  be  en- 
titled to,  in  the  proportion  that  the  ascertained  value  of  the  funds  of 
the  said  company  may  be  found  to  bear  to  the  original  capital  of  the 
said  company ;  the  value  of  such  shares,  for  which  new  certificate* 
shall  be  issued,  to  be  ascertained  under  the  direction  of  the  said  Com- 
missioner, the  company  paying  for  the  fractional  parts  of  shares ;  and 
it  shall  be  lawftil  for  the  directors  of  such  comi)any  to  create  new 
stock  and  dispose  of  the  same,  and  to  issue  new  certificates  therefor, 
to  any  amount  suflficient  to  make  up  the  original  capital  of  the  com- 
pany. Whenever  the  capital  stock  of  any  joint  stock  fire  or  marine 
insurance  company  of  this  State  becomes  impaired,  the  Insurance 
Commissioner  may,  in  his  discretion,  permit  the  said  eomi)aiiy  to  re- 
duce its  capital  stock  and  the  par  value  of  its  shares  in  proportion  to 
the  extent  of  impairment ;  Prorided,  tliat  in  fixing  such  reduced  cap- 
ital, no  sum  exceeding  twenty-five  thousand  dollars  shall  be  deducted 
from  the  assets  and  property  on  hand,  which  shall  be  retained  ivm  sur- 
plus assets;  a  ad  provided  farther,  that  the  capital  stock  sliall  not  be 
reduced  to  an  amount  less  than  one  liundred  tliousand  dollars.  And 
whenever  he  shall  have  reason  to  believe  that  any  comi)any  is  insolv- 
ent or  fraudulently  conducted,  or  that  its  assets  are  not  sutlicient  for 
carrying  on  the  business  of  the  same,  or  during  any  non-conii>liance 
with  the  provisions  of  this  Act,  lie  shall  make  complaint  thereof  to 
the  judge  of  the  Superior  Court  of  Baltimore  city,  or  any  judge  of  the 
Circuit  Court  of  the  county,  where  the  company  or  agency  may  be 
located,  as  the  case  may  be,  which  judge  shall,  ui»on  the  re(inisition  of 
the  Commissioner,  appoint  a  comniission,  consisting  of  tlie  Insurance 
Commissioner  and  two  disinterested  and  competent  i)ers()ns,  wliose 
duty  it  shall  be  to  examine  every  detail  of  the  luisiness  and  condition 
of  said  company,  and  report  in  writing  the  result  of  such  examination 
to  the  judge  appointing  them,  who  shall,  if  in  his  judgment  the  charges 
of  fraud,  neglect  or  abuse,  as  charged  by  the  Insurance  Commissions- 
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is  sustained  by  the  said  report,  at  once  issue  an  injunction  suspending 
the  business  of  said  company.  Seventh.  It  shall  be  the  duty  of  the 
Insurance  Commissioner,  after  he  has  notified  a  Life  Insurance  Com- 
pany, organized  under  authorit}^  of  this  State,  to  cease  doing  new 
business  until  the  net  value  of  its  policies  in  force  is  equal  to  that 
•called  for  hy  the  standard  of  safety  established  by  the  State,  at  once 
to  cause  a  rigid  examination  in  regard  to  all  the  affairs  of  such  com- 
pany ;  in  case  it  shall  appear  that  there  is  no  fraud  or  gross  incompe- 
tency or  recklessness  shown  to  exist  in  the  management,  he  may, 
upon  publishing  the  facts  in  the  case,  permit  such  company  to  con- 
tinue in  charge  of  its  business  for  one  year  ;  Provided^  there  is,  in  his 
opinion,  reason  to  believe  that  the  company  may  eventually  be  able 
to  re-establish  the  legal  net  value  of  all  its  i)olicies  in  force ;  at  the 
end  of  the  ^ear  named  above,  he  may  renew  the  permission,  in  case, 
on  examination,  he  is  satisfied  that  the  company  is  likely  to  retrieve 
its  affairs  ;  but  in  case  the  Insurance  Commissioner  does  not  permit 
the  company  to  continue  in  the  control  of  its  old  business,  it  is  hereby 
made  his  dut}'  to  institute  the  necessary  proceedings  for  the  protection 
of  its  policy-holders,  in  accordance  with  the  laws  of  this  State ;  to 
publish  the  result  of  his  examination  of  the  affairs  of  any  compan^' 
whenever  he  deems  it  for  the  interests  of  the  public  so  to  do,  in  one  or 
more  papers  of  this  State.  Eighth.  He  shall  institute,  or  cause  to 
be  instituted,  if  approved  by  the  Comptroller,  the  necessary  proceed- 
ings, under  tlie  laws  of  this  State,  to  dose  the  affairs  of  any  company 
of  this  State  which  shall  appear  to  him,  upon  examination,  to  be  in- 
solvent or  fraudulently  conducted  ;  to  report  in  detail,  through  the 
Comi)troller,  to  the  Attorney  General,  anj^  violation  of  the  laws  rela- 
tive to  insurance  companies,  their  officers  or  agents,  or  the  business 
of  insurance  ;  to  furnish  to  the  companies,  required  b}-  this  Act  to  re- 
port to  him,  the  necessary  blank  forms  for  the  statement  required  ; 
and  at  the  request  of  any  person,  and  on  payment  of  the  fee,  to  give  cer- 
tified coi>ies  of  any  record  or  paper  in  his  office,  when  he  deems  it  not 
prejudicial  to  i)ublic  interest  so  to  do,  and  to  give  such  other  certifi- 
cates as  this  Act  provides  for.  Ninth.  He  shall  preserve  in  perma- 
nent form,  a  full  record  of  his  proceedings,  and  a  concise  statement 
of  the  condition  of  each  conii)any  or  agency  visited  or  examined,  and 
rej^ort  annually  to  the  Comptroller,  on  or  l)efore  the  first  day  of  De- 
cember his  official  acts  ;  the  fees  received  and  expenses  of  his  depart- 
ment for  the  year  then  to  end,  and  pay  into  the  treasury  all  excess  of 
reeoij)ts  over  disbursements  ;  the  condition  of  companies  doing  busi- 
jiess  in  this  State,  and  such  other  information  as  will  exliibit  the  af- 
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fairs  of  his  department,  a  copy  of  which  report  he  shall  forward  to  the 
Insurance  Commissioner  or  other  similar  officer  of  every  other  State, 
and  to  each  company  doing  business  in  this  State,  and,  on  request, 
to  communicate  to  the  Insurance  Commissioner  of  an}'  other  State, 
any  facts  wliich,  by  law,  it  is  his  duty  to  ascertain,  respecting  compa- 
nies of  this  State  doing  business  within  such  other  State.  Tenth.  To 
adopt  and  renew,  from  time  to  time,  when  necessary,  with  the  approval 
of  the  Governor,  a  seal  of  office,  an  impression  and  description  where- 
of, with  the  Governor's  certificate  of  approval,  shall  be  filed  with  the 
Secretar}^  of  State  ;  and  it  shall  be  his  duty  to  see  that  no  compan}*  is 
permitted  to  insure  lives  in  this  State  whose  charter  authorizes  it  to 
do  fire,  marine  or  inland  insurance  business.  Eleventh.  The  Insur- 
ance Commissioner,  for  the  purposes  of  examinations  authorized  by 
law,  has  power  to  sununon  and  examine  any  person  being  within  this 
State,  under  oath,  which  he  may  administer,  relative  to  the  affairs  and 
condition  of  any  company  ;  or  for  probable  cause,  to  visit,  at  its  prin- 
ciple office,  wherever  it  may  be,  any  insurance  company,  not  of  this 
State,  and  doing  business  in  this  State,  for  the  purpose  of  investiga- 
ting its  affairs  and  condition  ;  and  to  revoke,  with  the  approval  of  the 
Comptroller,  its  certificate  in  this  State,  if  it  does  not  permit  an  ex- 
amination ;  to  revoke  or  modify  any  certificate  of  authority,  when  any 
conditions  prescribed  by  law  for  granting  it  no  longer  exist ;  and  the 
Insurance  Commissioner,  with  the  approval  of  tlie  Conii)troller,  has 
also  power  to  institute  suits  and  prosecutions,  either  b}^  the  Attorney 
General  or  such  other  attorney  as  tlie  Comptroller  may  designate,  for 
any  violation  of  this  Act,  and  the  Comptroller  is  a  necessary  party  to 
any  proceedings  instituted  for  the  purpose  of  closing  up  tlie  affairs  of 
any  company',  when  the  same  shall  not  be  in  the  name  of  the  State  of 
Maryland. 

Sec.  29.  If  any  person,  body  politic  or  corporate,  shall  make,  ne- 
;gotiate,  or  solicit  within  this  State  any  contract  of  insurance,  or  shall 
etfect  an  insurance  or  insurances,  or  pretend  to  ellbct  an  insurance  or 
insiu^ances,  or  receive  and  transmit  an  otibr  or  offers  of  insurance  or 
insiu-ances,  or  receive  or  deliver  a  policy  or  policies  of  insurance,  or 
■connect  an}'  other  person  or  persons  with  them  in  any  policy  they 
may  at  the  time  hold,  or  advertise,  or  circulate,  any  card,  circulars  or 
notice,  open  or  keep  any  office  for  the  transaction  of  said  business, 
without  complying  fully  with  all  the  provisions  of  this  Aet,  [he]  shall 
"be  subject  to  the  fines  imposed  l)y  section  thirty-six  of  this  Aet ;  and  it 
shall  be  the  duty  of  the  Conii)troller  to  publish  aninially,  in  the  month 
of  June,  in  at  least  two  newspapers,  one  of  which  shall  he  i)nblished 
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in  Baltimore  city,  the  names  of  all  general  agents  authorized  to  do 
business  in  this  State,  together  with  the  names  of  the  companies  they 
are  licensed  to  represent. 

Sec.  30.  No  declaration  of  organization,  or  charter  of  an  insur- 
ance compan}^  formed  under  any  general  law  of  this  State,  and  no  al- 
teration or  amendment  thereof,  shall  be  operative  until  it  has  been 
submitted  to  the  Attorney  General  for  examination,  and  found  by  him 
to  be  in  accordance  with  the  provisions  of  this  Act,  and  of  such  gen^ 
eral  law,  and  not  inconsistent  with  the  Constitution  and  laws  of  this 
State,  and  so  certified  by  him  and  delivered  to  the  Insurance  Commis- 
sioner, and  before  any  insurance  company  of  this  State  shall  do  any 
business,  the  Insurance  Commissioner  shall  examine  the  oflScers  of 
said  company  under  oath,  which  examination  shall  be  certified  to  un- 
der oath  of  said  Commissioner,  that  the  capital  herein  required  of  the 
company  named  in  the  chaiter,  according  to  the  nature  of  the  business 
proposed  to  be  transacted  by  such  company  to  the  amount  of  not  less 
than  one  hundred  thousand  dollars,  has  been  paid  in,  in  money,  and 
is  held  by  the  Board  of  Directors,  subject  to  their  actual  control,  ac- 
cording to  the  provisions  of  the  charter  of  said  company,  or  has  been 
by  them  invested  in  securities  negotiable,  and  worth  in  the  market  not 
less  than  the  sum  of  one  hundred  thousand  dollars,  or  if  a  mutual 
company,  that  it  has  received,  and  is  in  actual  possession  of,  the 
promises,  or  bona  fide  engagements  of  insurance  or  other  securities* 
as  the  case  may  be,  to  the  full  extent,  and  of  the  value  required  b}' 
law  ;  and  the  name  and  residence  of  the  maker  of  each  premium  note 
forming  part  of  the  capital  or  assets,  and  the  amount  of  such  note, 
shall  be  reported  to  the  Insurance  Commissioner,  and  the  corporators 
or  officers  of  such  coiiii)any  shall  be  required  to  certify  under  oath, 
that  the  capital  exhibited  to  the  Insurance  Commissioner  is  bona  fide 
property  of  the  conipan}- ;  which  certificate  shall  be  filed  in  the 
office  of  the  Insurance  Commissioner.  Provided^  however^  that 
the  provisions  of  this  Act  shall  not  apply  to  mutual  fire  insurance 
companies  heretofore  chartered  by  the  laws  of  this  State  and  now  do- 
ing business  ;  and  any  officer  or  the  Commissioner  swearing  falsely  in 
regard  to  the  provisions  of  this  section,  shall  be  deemed  guilty  of  per- 
jury, and  shall  be  subject  to  the  i)enalty  or  penalties  prescribed  for 
such  ortense  by  the  laws  of  this  State. 

Sec.  31.  No  person  shall  act  as  agent  or  solicitor  in  this  State  for 
any  compauy  not  of  this  State,  in  any  manner  whatever  relating  to 
risks,  until  the  provisions  of  this  Act  have  been  complied  with  on  the 
part  of  the  company  or  association,  and  there  has  been  granted  to 
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said  company  or  association,  by  the  Insurance  Commissioner,  a  cer- 
tificate of  authority  or  license,  for  which  said  company  or  association 
shall  pay  into  the  State  Treasury  the  sum  of  three  hundred  dollars ; 
and  if  a  tax  of  one  and  one-half  per  cent,  on  the  gross  amount  of 
premiums  charged  or  collected  for  said  company  or  association  during 
the  last  license  year — which  report  of  premiums  the  agent  is  required 
to  make  under  oath  to  the  Insurance  Commissioner — shall  exceed  the 
price  of  said  license,  there  shall  be  paid  into  the  treasury,  before  a 
license  shall  be  renewed  for  the  ensuing  year,  the  whole  excess  of  the 
one  and  one-half  per  cent,  over  and  above  the  cost  of  the  license ; 
Provided^  that  all  licenses  shall  expire  on  the  first  day  of  May  in  each 
year,  and  any  company  applying  for  admission  into  the  State  shall 
pay  in  like  proportion  for  the  fractional  part  of  a  year.  In  addition 
to  the  above  license  or  tax,  there  shall  be  paid  by  each  company  doing 
business  in  this  State  the  following  fees  to  defray  the  expenses  of  ex- 
ecuting the  provisions  of  this  Act :  Upon  filing  the  declaration  or 
certified  copy  of  charter,  twenty-five  dollars.  Upon  filing  the  annual 
statement  or  certificate  in  lieu  thereof,  twenty  dollars.  For  each  cer- 
tificate of  authority  (which  each  sub-agent  or  solicitor  is  hereby  re- 
quired to  obtain)  and  certified  copy  thereof,  two  dollars.  For  every 
copy  of  any  paper  filed  in  the  department,  the  sum  of  twenty  cents 
per  folio ;  and  for  affixing  the  official  seal  to  such  copy  and  certifying 
to  the  same,  one  dollar.  For  valuing  policies  of  life  insurance  compa- 
nies, thirty  dollars  per  million  of  insurance  or  any  fraction  thereof. 
For  official  examinations  of  companies  under  this  Act,  the  actual  ex- 
penses incurred.  Provided^  that  the  filing  of  the  papers  with  the  Insur- 
ance Commissioner,  as  provided  by  this  Act,  shall  be  in  lieu  of  all 
papers  now  required  by  law  to  be  filed  with  the  Comptroller  and  the 
Clerk  of  the  Superior  Court  of  Baltimore  city. 

Sec.  32.  Eveiy  insurance  company,  including  individuals,  part- 
nerships, joint  stock  associations  and  corporations  conducting  any 
branch  of  insurance  business  in  this  State,  must  transmit  to  the  In- 
surance Commissioner  a  statement  of  its  condition  and  business  for 
the  year  ended  on  the  preceding  31st  day  of  I)ecGml)er,  which  state- 
ment shall  be  rendered  on  the  1st  day  of  January  following,  or  within 
sixty  days  thereafter,  except  that  foreign  companies  shall  transmit 
their  statement  of  business  other  than  that  done  in  the  United  States, 
prior  to  the  following  first  day  of  July,  which  statement  must  be  in 
form  and  state  the  particulars  required  by  the  blanks  [)reseribed  by 
the  Comptroller  ;  and  the  Insurance  Commissioner  may  require,  at  any 
time,  statements  from  any  comi)aiiy  doing  business  within  this  State,  or 
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from  any  of  its  officers  or  agents  on  such  points  as  he  deems  necessary 
and  proper,  to  elicit  a  full  exhibit  of  its  business  and  standing,  all 
of  which  statements  herein  required,  must  be  verified  by  the  signatures 
and  oath  of  the  President  or  Vice-President,  with  those  of  the  Secre- 
tary or  Actuary.  No  company  having  neglected  to  file  a  statement 
required  of  it  within  the  time  and  manner  prescribed,  shall  do  any 
new  business  after  notification  by  the  Insurance  Commissioner,  while 
such  neglect  continues,  and  any  company  or  association  neglecting  to 
make  and  transmit  any  statement  required,  shall  forfeit  one  hundred 
dollars  for  each  daj-'s  neglect ;  and  any  person  or  company  wilfully 
making  a  false  statement  in  any  report  to  the  Insurance  Commission- 
er, is  liable  to  the  fines  imposed  by  section  thirty-six  of  this  Act. 

Sec.  33.  No  insurance  company,  not  of  this  State,  nor  it  agents, 
shall  do  business  in  this  State  until  it  has  filed  with  the  Insurance 
Commissioner  of  this  State  a  written  stipulation,  duly  authenticat(Kl 
by  the  company,  agreeing  that  any  legal  process  affecting  the  compa- 
ny, served  on  the  Insurance  Commissioner,  or  the  part}^  designated 
by  him,  or  the  agent  specified  by  said  company,  to  receive  service  of 
process  for  the  company,  shall  have  the  same  effect  as  if  served  per- 
sonally on  the  company  within  this  State,  and  if  such  company  should 
cease  to  maintain  such  agent  in  this  State,  so  designated,  such  process 
may  thereafter  be  served  on  the  Insurance  Commissioner ;  but  so  long 
as  am'  liability  of  the  stipulating  company  to  any  resident  of  this 
State  continues,  such  stipulation  cannot  be  revoked  or  modified,  ex- 
cept that  a  new  one  may  be  substituted  so  as  to  require  or  dispense 
with  service  at  the  office  of  said  company  within  this  State,  and  that 
such  service  of  process,  according  to  this  stipulation,  shall  be  sul^- 
cieut  personal  service  on  the  company  ;  the  term  process  includes  any 
writ,  summons  or  order  whereby  any  action,  suit  or  proceedings  shall 
be  commenced,  or  which  shall  be  issued  in,  or  upon  any  action,  suit  or 
IHOceedings. 

Sec.  34.  Before  any  insurance  company  shall  commence  business 
in  this  State,  the  following  conditions,  in  addition  to  those  imposed 
by  the  preceding  sections  of  this  Act,  must  be  complied  with :  It 
must  be  fully  organiz(Ml.  If  it  be  a  company  not  of  this  State,  a 
copy  of  its  charter,  duly  accei)ted.  or  its  declaration  of  organization, 
or  deed  of  settlement,  duly  approved  and  certified  by  the  Insurance 
Commissioner  or  other  proper  ofiicer  of  its  own  State  or  nation,  with 
his  certificate  that  the  comi)any  is  entitled  to  assume  risks  and 
issue  i)olicies  therein,  must  be  filed  with  the  Insurance  Commis- 
sioner of  this  State.     The  capital  stock  of  no  insurance  company, 
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(mutual  insurance  companies  excepted,)  incorporated  by  this  State, 
or  incorporated  by  the  laws  of  another  State  or  countr}-,  and  doing 
business  in  this  State,  whether  fire,  life,  marine  or  inland  insurance, 
shall  be  less  than  one  hundred  thousand  dollars.  An  amount  equal 
to  the  re-insurance  resen-e  of  all  insurance  companies  shall  be  invest- 
ed in  the  bonds  or  treasury*  notes  of  the  United  States,  or  bonds  or 
stocks  of  this  or  any  other  State  of  the  United  States,  or  of  any  in- 
•corporated  city  or  cori)oration  of  this  or  any  other  State,  having  legal 
authorit}^  to  issue  the  same,  bearing  interest,  or  it  may  be  invested  in 
real  estate  for  their  office  or  business  purposes  only,  or  on  ground- 
rents,  or  loaned  on  mortgages  of  unencumbered  real  estate  in  this  or 
any  other  State  of  the  United  States,  worth  at  least  douT)le  the  amount 
loaned  thereon,  exclusive  of  buildings,  except  where  such  buildings 
are  insured,  and  the  policies  duly  assigned  as  additional  sccurit}', 
or  loaned  on  pledges  of  any  securit}^  named  in  this  section  or  on 
the  policies  of  the  companj^  in  force,  each  loan  being  less  than 
the  net  value  of  the  polic}-  on  which  the  loan  is  made ;  Provided^ 
always,  that  the  current  market  value  of  such  pledged  securities 
other  than  the  bonds  and  stocks  of  this  State  or  of  the  United 
States,  shall  be  at  all  times,  during  the  continuance  of  such  loans,  at 
least  ten  per  cent,  more  than  the  sum  loaned  on  them,  and  all  such 
loans  are  subject  to  the  power  of  the  company  to  terminate  the  same 
in  case  of  depreciation  of  the  securities  below  that  limit ;  And 
provided,  in  all  investments  made  upon  mortgaged  securities,  the  evi- 
dence of  the  debt  shall  accompany  the  mortgage  or  deed  of  tnist. 

Sec.  35.  That  whenever  the  Attorney  (Tcneral  of  the  State,  or 
State's  Attorney  for  the  cit}'  of  Baltimore  or  for  any  county  in  this 
State,  shall  be  authorized  by  the  Comptroller  to  institute  proceedings 
against  any  insurance  company,  incorporated  under  the  laws  of  this 
State,  to  ascertain  whether  such  corporation  has  been  guil.y  of  such 
misuse,  abuse  or  non-user  of  its  corporate  powers  and  franchises,  a.s. 
by  law,  would  authorize  and  make  proper  the  forfeiture  of  its  cliarter, 
corporate  powers  and  franchises,  the  Attorney  General  or  State's  At- 
torney so  authorized,  shall  file  in  the  Superior  Court  of  Baltimore 
city,  or  the  Circuit  Court  of  the  county,  as  the  ease  may  ])e,  a  peti- 
tion in  the  name  of  the  State,  setting  forth  fully  and  in  detail  the 
alleged  abuse,  misuse  or  non-user,  ])y  reason  whereof  tlie  forfeiture  is 
sought,  and  upon  the  filing  of  such  jx'tition  the  Court,  in  wliieli  it  is 
filed,  or  any  judge  thereof,  shall  lay  a  rule  refjuiring-  the  said  company 
or  coq)oration  to  show  cause  within  sueh  time  as  the  said  jn<lgt^  may 
deem  proper,  why  a  decree  of  forfeiture  should   not  be  passed   as 
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prayed  in  said  petition  ;  a  copy  of  which  rule  and  the  petition  shall 
be  served  on  the  President,  Manager,  Secretary  or  some  other  officer 
of  the  said  company  or  corporation,  by  a  day  to  be  therein  limited^ 
(not  exceeding  twenty  days,)  as  other  process  against  such  corpora- 
tions or  companies  is  directed  to  be  served ;  and  further  proceedings 
shall  be  had  in  such  cause,  in  conformity  with  the  Act  passed  at  Jan- 
uary Session,  1868,  Chapter  471. 

Sec.  36.  Any  person  or  persons,  or  any  company  or  association 
violating  any  of  the  provisions  of  this  Act,  shall  be  subject  to  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars,  which  fines  shall  be  sued  for  in  the  name  of  the  State  of  Ma- 
ryland, and  collected  as  all  other  fines  as  are  imposed  by  the  laws  of 
this  State  are  now  collectable,  and  any  Act  or  part  of  an  Act  incon- 
sistent with  the  provisions  of  this  Act,  [  ?]  be  and  the  same  are  hereby 
repealed  ;  Provided^  that  no  right  of  action  accrued,  or  penalty  incur- 
red under  any  existing  law  repealed  by  this  Act,  shall  be  thereby 
waived  or  annulled  in  any  way,  but  the  same  may  be  enforced  under 
said  Acts  in  the  same  way  as  if  the  repealing  clause  had  not  been 
passed ;  And  i)rovided  fuHher^  that  when  by  the  laws  of  any  other 
Stace  any  taxes,  fines,  penalties,  deposits  of  money  or  securities,  or 
other  obligations  or  prohibitions  are  imposed  upon  insurance  compa- 
nies incorporated  or  organized  under  the  laws  of  this  State  and  trans- 
acting business  in  such  other  State,  or  upon  the  agents  of  such  insur- 
ance companies,  not  imposed  by  the  laws  of  this  State,  so  long  as  such 
laws  continue  in  force,  the  same  taxes,  fines,  penalties,  deix)sits  and 
obligations  shall  be  imposed  upon  all  insurance  companies  doing  busi- 
ness in  this  State  wliich  are  incorporated  or  organized  under  the  laws 
of  such  otlier  State,  and  upon  their  agent  or  agents. 

Sec.  2.  And  be  it  (^-nacted^  That  this  Act  take  effect  from  and  after 
its  passage. 

Approved,  April  6th,  1872. 
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MORAL  DANGERS  INCIDENT  TO  LIFE  INSURANCE  MANAGE- 

MENT. 

The  large  and  growing  accumulations,  which  for  the  past  few  years 
have  been  so  rapidlj'  concentrating  in  the  hands  of  Insurance  corpora- 
tions, and  which  until  recently  they  have  been  at  great  pains  to  spread 
before  the  people,  have  of  late  excited  suspicion  and  alarm.  Men  are 
naturally  disposed  to  be  jealous  of  overgi'own  accumulations  in  the 
hands  of  corporations,  whereby  the  managers  of  such  corporations 
are  enabled  to  wield  a  greater  power  than  is  compatible  with  the  pub- 
ho  safety.  In  the  case  of  life  insurance  companies,  where  so  large  a 
number  of  the  people  are  directly  interested,  as  i)olicy-holders,  in  the 
reserves,  which  the  nature  of  the  business  requires  should  be  intrusted 
to  the  custody  of  the  olHcers,  there  is  an  additional  solicitude,  which 
arises  from  the  known  weakness  of  human  nature  under  the  peculia 
temptations  incident  to  the  handling  of  large  sums  of  money. 

In  the  year  1870  the  assets  of  about  eighty  life  companies  in  this 
i-ountry  amounted  in  round  numbers  to  $279,000,000  ;  in  1871  to 
§315,000,000,  and  at  the  same  rate  of  increase,  they  will  in  four 
years  exceed  $500,000,000.  Trusts  of  this  magnitude,  impose  a  se- 
vere strain  upon  the  infirmities  of  human  nature. 

The  late  legislative  investigations  into  tlie  coiuluct  of  the  Commis- 
sioner of  the  New  York  Deiiartment  liave  resulted  in  disclosures  of 
guilty  complicity  with  that  ollicer  on  the  i)art  of  the  otticers  and  man- 
iigers  of  several  of  the  life  companies,  and  of  corruption  and  extrav- 
agant management  in  connection  with  their  own  companies,  which  can 
not  be  without  effect  upon  the  public  mind.  The  following  extracts 
taken  from  the  report  submitted  by  the  majority  of  the  connnittec  to 
the  Legislature  of  that  State  at  its  last  session,  contain  statements  of 
veiy  serious  import : 

"  Facts  disclosed  by  this  investigation  in  relation  to  the  prodigal 
and  extravagant,  not  to  say  criminal,  use  of  money  in  large  amounts 
by  many  of  the  companies,  to  secure  selfish  ends,  are  so  manifest, 
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that  your  committee  feel  that  they  would  come  far  short  of  performing^ 
their  duty  if  they"fail  to  condemn,  in  the  most  positive  manner,  the 
practice  which  has  been  pursued  by  them." 

''The  prodigality  of  many  of  the  companies  in  proffering  large  fees 
for  examination8,^in  expending  large  simis  for  '  counsel/  and  upon 
outside  parties  in  the  performance  of  doubtful  and  unwarrantable  ser- 
vices, and  in  contributing  to  large  funds,  as  in  the  case  of  the  '  Miller 
Life  Bill,'  by  which  to  secure  unwise  and  injurious  l^slation  and  to 
corrupt  legislators,  should  receive  the  most  emphatic  condemnation."' 

"The  fact  that  such  large  sums  have  been  thus  used  in  an  ill^al 
manner,  discloses  not  only  corrupt  and  selfish  motives,  but  an  abuse 
of  the  various  trusts  reposed,  which  must  sooner  or  later  destroy  all 
confidence,  and  effect  the  overthrow  of  the  entire  insurance  interests 
as  at  present  administered." 

Great  publicity  has  been  given  to  this  New  York  trial,  and  the  re- 
ports both  of  the  majority  and  minority  have  had  a  wide  circulation. 
The  fact  that  the  committe  were  not  unanimous  in  their  verdict,  fur- 
nishes evidence  that  there  were  two  sides  to  the  question.  There  is 
also  ground  for  suspicion  that  political  influence  affected  in  some 
measm-e  the  action  of  the  majority  as  well  as  that  of  the  minority. 
But  it  is  not  probable  that  the  public  judgment  will  be  materially  mod- 
ified by  these  considerations,  owing  to  the  marked  character  of  the  facts 
upon  which  the  decision  of  the  majority  was  based.  We  may  not  be 
able,  nor  is  it  desirable,  to  remove  from  the  public  mind  the  impres- 
sion, which  these  disclosures,  as  well  as  some  others  recently  made,  of 
a  more  private  nature,  have  produced.  A  habit  of  intelligent  inquiry 
and  watchfulness  on  the  part  of  the  community,  will  exert  a  beneficial 
influence  upon  the  business  of  insurance,  and  uix>n  the  companies 
themselves,  and  will  tend  to  establish  a  more  truthful  and  free  relation 
than  has  heretofore  existed  between  the  policy-holders  and  the  oflScers 
of  the  companies,  as  their  fiduciary  agents.  It  is  also  beginning  to 
be  evident  that  the  officers  of  the  insurance  departments,  those  guard- 
ians of  trustees,  will  bear  watching. 

This  watchfulness  of  their  own  business  and  interests  by  the  people, 
is  a  great  restraint  w\yon  the  dishonesty  and  faithlessness  of  corrupt  and 
unprincipled  men,  who,  in  all  kinds  of  financial  institutions,  public 
and  private,  manage  to  secure  positions  of  responsibility  and  power. 

This  is  not,  however,  the  only  influence  needed  and  absolutely  re- 
quired for  effectually  guarding  the  interests  here  involve<l.  The  strong 
protecting  power  of  the  law  is  indispensable.  The  subject,  moreover, 
is  one  in  which  it  is  peculiarly  appropriate  that  the  aid  of  the  law 
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should  be  invoked.  In  the  entire  range  of  finance  there  is  not,  at  the 
present  time  another  trust  relation  of  so  great  magnitude,  or  one  that 
presents  so  many  opportunities  for  authorized  and  unauthorized  pecu- 
lation and  fraud  ;  nor  is  there  one  in  which  the  trustees  are  so  far  re- 
moved from  direct  responsibility  to  the  beneficiaries,  as  are  the  mana- 
gers of  a  life  company  from  its  policy-holders.  About  eighty  of  these 
companies,  in  addition  to  the  $315,000,000  which,  as  we  have  seen, 
they  now  hold  as  assets,  expect  to  collect  during  the  current  year,  the 
further  sum  of  more  than  $100,000,000.  Yet  the  distance  between 
these  companies  and  the  holders  of  the  policies  is  so  great  and  the 
connection  so  remote  that  their  direct  personal  oversight  and  care  can 
amount  to  but  very  little.  It  is  therefore  both  necessary  and  proper 
that  the  law  should  protect  their  interests. 

There  always  will  be,  and  there  are  honorable  instances  of  insur- 
ance companies  whose  characters  are  above  suspicion  or  the  necessity 
of  outside  influences  to  hold  them  to  a  course  of  honesty.  There  are 
always  men  so  honest  and  so  wise  that  no  tem})tation  can  swerve  them 
from  the  paths  of  rectitude  and  duty.  But  if  human  nature  is  sure  to 
repeat  itself  in  history,  it  is  certain  that  the  exceptions  of  this  kind 
would  be  comparatively  few. 

The  experience  of  life  insurance  in  England  furnishes  an  instruct- 
ive illustration  of  our  remarks,  and  at  the  same  time,  by  a  comparison 
with  the  history  of  insurance  companies  in  our  own  country,  demon- 
strates the  salutory  effect  of  the  American  system  of  insurance  legis- 
lation. In  that  country,  within  the  last  one  hundred  and  ten  years, 
about  360  companies  have  been  organized,  of  which  only  about  110 
exist  at  the  present  time.  More  than  250  have  ended  their  careers  by 
failure,  in  many  cases  entailing  heavy  losses  upon  their  policy-hold- 
ers. In  the  United  States,  thus  far,  about  20  companies  have  discon- 
tinued business  by  failure  or  re-insurance,  but  in  these  cases,  with 
perhaps  a  single  exception,  that  of  the  Ohio  Life  and  Trust  Company^ 
whose  failure  occurred  many  years  ago,  and  before  the  present  system 
of  insurance  legislation  had  been  developed,  very  small  losses  have 
fallen  upon  the  holders  of  policies,  and  scarcely  any  serious  effects 
have  resulted  to  the  financial  interests  of  the  country.  Our  laws  have 
thus  far  guarded  the  people  against  the  disasters  which  have  marked 
the  history  of  the  English  companies.  This  has  been  done  tlu'ough 
the  adoption  of  legal  standards  of  safety  ;  by  requiring  regular  state- 
ments and  reports  of  their  condition  from  the  companies,  and  by  con- 
ferring upon  the  officers  of  the  insurance  departments  summary  power 
to  enforce  these  requirements  and  to  make  ollieial  examinations,  and 
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without  delay  to  stop  the  business  and  wind  up  the  affairs  of  unsound 
companies.  These  provisions,  which  have  thus  far  guarded  so  effect- 
ually the  interests  of  the  country,  may  well  reassure  the  people  of  the 
safety  of  their  insurance  investments,  and  allay  any  undue  feelings  of 
distrust  that  may  have  too  hastily  arisen. 

The  events  of  the  times,  however  indicate  that  the  legal  guardian- 
ship, which  the  State  has  assumed  to  hold  over  the  companies,  is  not 
yet  so  efficient  or  so  comi)lcte  as  to  afford  that  entire  protection  to  the 
■community  and  the  800,000  polic^'-holders  in  the  United  States,  which 
the  magnitude  of  the  interests  and  the  rights  of  the  policy-holdere  de- 
mand. Some  points  have  been  left  unguarded,  and  the  change  and 
expansion  of  business  has  developed  others,  which  demand  the  imme- 
mediate  attention  of  our  legislators.  We  can  at  present  only  indicate 
one  or  two  directions  in  which  legislation  seems  to  l3e  particularly 
needed. 

In  addition  to  the  mortuary  reserves,  which  the  law  guards  so 
<;arefully,  there  are  immense  margins  resulting  from  the  premium 
loadings,  which  are  held  by  the  companies  to  meet  current  expenses. 
These  margins,  which  amount  to  630,000^000  or  $40,000,000  an- 
nually, are  far  in  excess  of  any  expected  or  reasonable  demands  for 
wise  and  necessary  exi)enditures,  and  afford  a  wide  range  for  waste 
and  extravagance,  without  trespassing  upon  the  mortuary  funds. 
Yet  the}'  are  the  property  of  the  i)oliey-holders,  and  should  be  ac- 
counted for  specifically  in  the  annual  reports  of  the  companies. 
At  present,  as  the  companies  arc  not  required  to  report  their  net 
premium,  as  well  as  their  gross  premium  income,  no  one  knows  or  is 
able  to  know  how  large  these  margins  are  or  to  know  pi^ecisely  how 
they  are  used,  and  if  any  holder  of  a  policy  were  to  attempt  an  in- 
vestigation, on  his  own  account,  in  any  life  oflice,  it  would  be  treated 
as  an  impertinent  intrusion.  It  is  from  these  vast  margins  that  the 
corruption  fund  referred  to  in  the  rei)ort  of  the  New  York  committee 
was  taken,  and  hence  also  are  derived  the  salaries  to  officers,  which 
tlie  New  York  investigating  committee  had  reason  to  believe  equalled, 
in  some  cases,  that  of  the  President  of  the  United  States.  It  is  there 
fore  necessary,  for  the  purity  of  our  legislation,  as  well  as  the  protec- 
tion of  our  citizens,  that  the  State  should  hold  these  irregular  reve- 
nues under  a  supervision  no  less  rigid  and  severe  than  that  by  which 
it  guards  the  mortuary  reserves. 

While  we  have  thus  far  been  singularly  fortunate  in  our  freedom  from 
thefts  and  embezzlements,  on  the  part  of  those  intrusted  with  insur- 
tmce  deposits,  yet  that  no  possible  means  of  protection  may  be  omit- 
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ted,  additional  safeguards  should  be  afforded  by  the  passage  of  strin- 
«:ent  laws  with  severe  penalties,  against  any  dishonest  or  fraudulent 
acts  on  the  part  of  those  holding  positions  in  insurance  companies  or 
having  the  control  and  handling  of  the  funds  intrusted  to  their  care. 
It  is  not  inconsistent  for  us,  in  closing  this  article,  to  congratulate 
the  people  of  our  country  upon  the  character  of  our  insurance  insti- 
tutions, and  the  firm  hold  insurance  has  acquired  upon  the  confidence 
of  the  people,  as  one  of  the  most  beneficent  elements  of  our  civiliza-^ 
tion  and  progi*ess.  Our  insurance  companies  have  almost  without  ex- 
t-eption  fulfilled  their  policy  engjigements,  and  that  with  a  good  meas- 
ure of  faithfulness  to  the  interests  of  their  policy-holders  ;  while  many 
of  our  best  companies  have  shown  a  sagacity  and  faithfulness  in  the* 
management  of  their  tnist  deposits,  and  a  conscientious  regard  for 
their  duties  toward  their  policy-holders  never  excelled,  and  rarely 
e<iualled  by  corporations  or  individuals.  It  is  owing  to  the  excellent 
management  of  many  of  our  companies,  and  the  fair  management  of 
the  majority — the  bad  management  of  comparatively  a  few  being  the 
exception — that  life  insurance  connnands  to  such  an  extent  the  conli- 
<lence  of  the  public,  and  the  res})ect  of  the  financial  cinrles  of  the 
country. 


CO-OPEKATIVE  INSURANCE, 

The  co-operative  spirit  of  the  age,  and  the  desire  for  cheap  insur- 
ance, have  brought  into  existence  a  class  of  societies,  some  of  which 
are  simply  voluntary  and  social,  others  regularly  organized  as  legal* 
<-orporations,  whose  object  is  to  provide  certain  reversionaiy  endow- 
ments for  the  members,  as  they  may  severally  die,  by  assessments  of 
one  dollar  or  more  upon  the  surviving  members.     In  social  leagues  it 
is  the  usual  practice  to  collect  the  assessments  after  the  occurring  <»!' 
the  death.     In  some  corporate  societies,  however,  they  are  collected 
in  advance,   in  order  that  a  (Iccedent   fund  may  be  create<l,  and  b( 
ready  for  use  whenever  a  loss  may  occur. 

The  plan  of  reciprocal  contribution  for  mortuary  puiposi^s  has  hi^vxv 
cturied  into  effect  in  the  Masonic  order  and  the  rnder  of  Odd  Fellows., 
also  among  clergymen,  and  in  conuminities  consisting  of  railroad  con- 
ductors and  employees,  with  results  that  are  reported  to  be  reasonably 
satisfactory.  Outside  of  comnmnities  in  which  the  members  are 
bound  together  by  some  special  ties  of  fellowship  or  of  conunon  inter- 
est, corporate  associations,  doing  business  on  the  co-operative  princi- 
ple, have  thus  far  failed  to  secure  general  favor  and  confidence. 

The  formation  of  co-operative  insurance  companies  has  called  fortU 
—4,5 
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very  earnest  discussion  in  various  quarters,  not  always  conducted  in  a 
spirit  of  candor.  WTiile  insurance  companies  should,  from  their  veri' 
nature,  be  consenative,  and  while  one  of  their  greatest  dangers  lies 
in  the  adoption,  without  due  consideration,  of  new  theories  and  "  im- 
proved methods,"  it  is  a  fact  universally  acknowledged  that  the  busi- 
ness of  insurance  is  yet  in  its  infancy  ;  that  radical  improvements  arc- 
to  be  expected,  and  that  grave  evils  and  abuses  exist,  which  are  threat- 
ening the  existence  of  many  companies,  and  jeopardizing  the  interests 
of  their  policy-holders  and  the  pul)lic.  It  therefore  becomes  insurance 
writers  and  the  officers  of  insurance  companies  to  treat  any  new  ques- 
tion that  may  honestly  arise,  in  a  respectful  and  candid  manner.  We 
have  no  S3^mpathy  with  the  abusive  style  which  characterizes  many 
insurance  publications,  in  their  treatment  of  the  co-operative  question. 

The  main  position  taken  by  the  friends  of  the  co-operative  system 
is,  that  the  large  reservations,  which  are  held  by  the  life  companies, 
arc  not  necessary  to  a  sound  insurance,  and  that  the  withdrawal  of 
such  an  amount  of  capital  from  natural  circulation,  and  locking  it  up 
in  the  hands  of  fiduciary  and  non-producing  corporations,  is  a  serious 
<letriment  to  the  financial  welfare  of  the  country.  The}'  further  main- 
tain that  the  benefits  disbursed  are  inconsideraljle  in  comparison  with 
the  amounts  collected  and  reserved,  and  the  cost  of  management.  If. 
say  they,  it  is  necessary,  under  the  existing  system,  that  these  cor- 
porations should  hold  in  trust  the  enormous  sum  of  8315,611,103,  and 
collect  from  the  i)eoplc  annually  the  sum  of  $116,189,411),  and  expend 
on  management  the  sum  of  SIS, 20 4,51)7,  for  the  purpose  of  providing 
the  comparatively  small  sum  of  $22,060,660  for  the  benefit  of  dece- 
<lrnt  estat(»s,  is  it  not  evident  that  a  system  which  is  so  ponderous  can 
not  be  financially  wise,  and  if  it  bo  possible  to  invent  a  system  that 
will  secure  tlie  ends  of  insurance,  and  at  the  same  time  lil>erate  for 
conmion  circulation  these  large  sums  of  money,  should  not  such  an 
invention  be  hailed  as  an  incalculable  blessing  to  society? 

This  argument,  which  is  taken  for  substance  from  the  publications 
of  the  co-oi)erative  com]ianies.  and  particularly  from  Pi'of.  T\(\ining'^ 
rei>ort  on  the  National  Life  of  Chicago,  the  ablest  and  most  elaborate 
article  that  has  a})peared  upon  co-operative  insurance,  is  calculated  to 
secure  the  attention  of  the  pulilic  to  any  proposal  which  these  compa- 
nies may  make  for  remedying  the  evils  complained  of.  If  the  co-oi>- 
c'rative  companies  are  able  to  solve  the  problem  of  life  insurance, 
without  the  reserve  and  at  reduced  cost,  and  with  satisfactory  security 
for  the  full  value  of  the  proposed  mortuary  reversion,  and  to  save 
themselves  from  the  tendency  to  disintegration,  which  seems  incident  to 
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their  system,  they  will  be  entitled  to  the  gratitude  of  mankind.  Herein 
Mqq  tYie  experimentum  cnicia.  Have  they  achieved  the  result?  Can 
the  public  trust  the  new  S3^8tem  to  the  full  extent  of  its  pretensions  ? 
These  are  questions  which  an  appeal  to  facts,  as  drawn  from  co-opera- 
tive reports  and  other  documents  will  help  us  to  decide. 

In  respect  to  social  communities,  it  may  be  admitted  in  absence  of 
official  reports,  that  valuable  benefits  have  often  accrued  to  the  fami- 
lies of  deceased  members.  In  the  case  of  corporate  societies,  which 
render  annual  accounts,  like  other  insurance  companies,  to  the  State 
departments,  it  appears  from  the  published  reports,  as  well  as  the  of- 
ficial publications  of  the  companies  themselves,  that  the  co-operative 
system  contains  no  guaranty  of  any  fixed  value  to  the  reversionary 
memberships.  In  the  event  of  death,  the  amount  realized  is  condi- 
tioned upon  the  number  of  paying  members  at  the  time,  which  is  al- 
ways indeterminate.  In  practice  it  is  found  that  this  fluctuation  has 
-A  wide  range.  The  experience  of  the  National  Life  of  Chicago,  con- 
fessedly the  best  ordered  and  most  trustworthy  of  all  the  co-operative 
institutions  of  the  day,  furnishes  an  illustration.  According  to  the 
report  of  that  company  for  1871,  the  number  of  policies  issued  in  that 
year  was  8,240  ;  the  number  of  lapsed  policies  was  5,942  ;  the  total 
number  of  policies  remaining  in  force  at  the  end  of  the  year,  5,296, 
which  is  2,944  less  than  the  total  number  of  i)olicies  issued.  This 
tendency  to  class  depletion,  involves  a  corresponding  depreciation  of 
the  value  of  the  mortuary  reversions.  Every  lapsed  policy  in  the 
company  deducts  one  dollar  from  the  value  of  each  decedent  claim. 
5,942  lapses  distributed  among  the  several  classes  must  have  entailed 
a  heavy  depreciation  upon  the  decedent  reversions  of  the  year. 

This  liability  to  fluctuation  involves  a  degree  of  uncertainty,  which, 
to  say  the  least,  detracts  ver^'  seriously  from  the  value  of  a  co-opera- 
tive membership,  and  is  utterl}^  irremediable  in  any  system  in  which 
the  value  of  the  reversion  is  dei)endent  upon  the  amount  that  may  be 
raised  by  assessment  on  a  class  that  fluctuates  in  the  number  of  its 
memberships.  In  ordinary  insurance  it  matters  not  whether  there  be 
a  hundred  or  a  thousand  persons  in  the  association,  because  the 
amount  provided  for  in  the  premium  is  always  equal  to  the  death  lia- 
bility. 

It  appears,  further,  that  the  company  above  nameil  has  paid  during 
the  entire  period  of  its  existence  in  benefits  to  39  decedent  member- 
ships, the  sum  of  $71,251,  which  gives  an  average  of  about  $1,207  to 
each  death  claim,  or  about  $1,300  less  than  the  nominal  value  of  a 
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membership  in  a  full  class  of  2,500  persons.  But  the  classes  have 
never  been  full,  and  experience  thus  far  indicates  that  they  cannot  be 
expected  to  average  more  than  twelve  or  fourteen  hundred  reliable- 
members. 

In  this  state  of  atfairs  it  is  obviously  unsafe,  for  a  company,  on  such 
a  basis,  to  claim  or  to  hold  out  the  pretension  that  the  value  of  a  dece- 
dent reversion  will  be  much  in  excess  of  one-half  the  nominal  value  of 
u  membership.  This  conclusion  is  established  by  the  irresistable  lojric 
of  facts  and  figures,  and  it  must  be  accepted  by  the  advocates  of  e<>-^ 
operative  insurance  as  a  truth,  which  affects  fundamentally  the  merits 
of  the  system  and  its  practical  utility.  Experience  has  shown  that  in 
trustworthy  and  able  hands  co-o])erative  insurance  is  not  necessarily 
worthless  or  dangerous.  Most  of  these  companies  are,  however,  no- 
toriously imreliable,  and  the  system,  in  its  present  unguarded  condi- 
tion, affords  peculiar  ()pi)ortunitie8  to  dishonest  and  unscnipulous  men 
tor  imposing  upon  and  defrauding  the  public.  Its  great  need  is  secur- 
ity against  disintegration  and  decay.  It  requires,  also,  special  guards^ 
on  the  part  of  the  company  managers  and  the  State  government. 


CASKS  keportp:d. 

A  lidl  report  of  the  decisions  in  nine  insurance  cases  is  given  in  thi?^ 
number. 

In  Hii.U  et  ifL  rs.  The  X(tshviUe  &  Chattanooga  Railroad  Co.^  de- 
cided in  the  United  States  Supreme  Court,  the  relative  rights  of  a 
<'ommon  carrier  and  the  owner  and  the  insurer  of  the  goods  were  called 
ifi  question.  The  plaintiffs  shipped  a  lot  of  cotton,  valued  at  $10,000, 
I »y  the  defendant,  having  insured  the  same  in  the  Kentucky  Marine 
and  Fire  Insurance  Company,  and  the  Union  Insurance  Company,  of 
Lt)ui>ville.  The  j»roperty  was  ilestroyed  by  fire,  and  the  insurance 
companies  paid  the  owner  the  amount  insured.  The  suit  was  origin- 
ally brouglit  in  the  United  States  Circuit  Court  for  the  Middle  District 
of  Tennessee,  in  18(17,  in  the  plaintifis'  names,  for  the  use  of  the  in- 
surance comi)ani(»s.  The  Supreme  Court  held  that  the  liabilit}'  for  the 
loss  was  primarily  upon  the  carrier;  that  the  insurer  was  subrogated  to 
the  rights  of  the  owners,  and  might  bring  an  action  against  the  carrier 
in  the  names  of  the  owners.  It  was  also  held  that  there  is  no  reason 
for  subrogation  in  the  case  of  marine  policies  that  does  not  exist  in 
the  case  of  fire  policies  by  land,  and  that  where  the  fire  by  which  the 
g«>ods  were  destroyed  was  accidental  the  carrier  was  resix)nsible.     The 
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judgment  of  the  court  below  was  reversed.  We  are  under  obligations 
to  Wm.  Atwood,  Esq.,  of  Louisville,  attorney  for  the  plaintiffs  in  er- 
ror, for  the  facts  in  the  case. 

In  the  case  of  Harding  vs.  The  Town  of  Toicnshend^  decided  in  the 
Supreme  Court  of  Vermont,  the  plaintitf  brought  suit  against  the  town 
for  injuries  sustained  by  an  accident  occasioned  by  the  unsafe  condi- 
tion of  the  highway.  The  court  hekl  that  the  money  he  had  received 
from  an  insurance  company  on  account  of  the  same  accident  was  no 
defense  on  the  part  of  the  town,  in  the  suit. 

The  case  of  The  Hartford  Lusu ranee  Comjmny  vs.  The  State  of 
Kansas  has  attracted  considera])le  attention,  on  account  of  the  feeling 
that  had  existed  between  the  Insurance  Department  of  Kansas  and 
insurance  companies  from  other  States,  in  regard  to  the  validity  of 
-certificates  issued  by  the  State  Auditor,  and  the  question  of  vested 
rights  under  these  certificates,  if  valid.  This  was  made  a  test  case. 
The  Supreme  Court  of  that  State  held  that,  until  the  required  fee  was 
paid  into  the  State  Treasury  the  Auditor  had  no  right  to  issue  his  cer- 
tificate ;  that  the  paj-ment  to  the  Auditor  was  not  a  i)ayment  to  tlie 
State,  and  that  on  account  of  non-payment,  the  certificate  was  void. 
The  decision  of  this  point  rendered  it  unnecessary  for  tlie  court  to 
take  up  the  second,  and  by  far  the  most  interesting  point. 

The  decision  in  the  PhainLr  3fi(tfffil  Life  Insin'anre  Onnpany  vs. 
Bailey  was  rendered  in  the  I'nited  States  Supreme  Court.  The  court 
held  that  the  contract  of  life  insurance  is  not  one  merely  of  indemnity 
for  a  pecuniary'  loss,  as  in  marine  and  fire  policies,  and  that  a  life  pol- 
icy is  valid  if  the  relation,  whether  of  consanguinity  or  attuiity,  was 
such  as  warrants  the  conclusion  that  the  beneficiary  had  an  interest  in 
the  life  of  the  assured,  whether  pecuniary  or  arising  from  dependence 
or  natural  aflection. 

In  the  case  of  The  Phoniix  Insvranco  Company  vs.  Hoffheimer 
Bros,  &  Co,^  the  Supreme  Court  of  Mississippi  atfirms  the  decision  in 
Oliver  vs.  M.  C.  Marine  Ins.  Co.,  tliat  wliere  a  company  issues  a  i)ol- 
icy  to  a  known  agent,  it  must  insert  sudi  words  in  regard  to  sneli 
agency  as  are  necessary  to  made  the  contract  l)inding.  Tlie  court  also 
held  that  it  was  competent  for  tlie  court  ]>elow  to  reform  the  policy, 
made  on  the  agent's  own  account,  in  such  a  manner  as  to  cover  the  in- 
terests of  the  real  parties,  and  to  render  judgment  on  the  policy  so 
reformed. 

In  the  Phoenix  Insurance  Company  vs.  Sbv/r/hfer,  decided  in  tlie 
United  States  Supreme  Court,  the  question,  which  was  in  regard  to 
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the  right  to  keep  gunpowder  upon  the  premises,  turned  upon  the 
punctuation  of  the  provision  upon  that  subject  in  the  policy.  The 
judge  justly  remarks  that  good  faith  requires  that  if  insurance  compa- 
nies  do  not  intend  to  take  risks  on  property  where  gunpowder  &c.  are 
kept,  they  should  declare  their  intention  in  terms  which  cannot  admit 
of  controversy,  and  that  they  should  employ  type  large  enough  to  ar- 
rest the  attention  of  persons  insuring. 

In  Plimpton  vs.  The  Farmers'  Mutual  Fire  Ins,  Co.  &  MundelU 
the  defendant,  Mundell,  secured  insurance  on  his  buildings  in  his 
own  name  and  for  his  own  benefit.  Afterwards  the  plaintiff 
brought  suit,  and  by  levy  of  execution  acquired  title  to  the  premises. 
Subsequently,  the  buildings  were  destroyed  by  fiie.  The  Supreme 
Court  of  Vermont,  held  that  the  title  to  the  premises  gave  the  plaintiff 
no  legal  or  equitable  claim  to  the  insurance. 

In  Semmes^  Adm^r^  vs.  The  City  Fire  Lis.  Co.  of  Hartford ^  the  in- 
sured  was  a  citizen  of  Mississippi.  The  loss  occurred  during  the  war. 
The  i>olicy  contained  a  clause  that  no  suit  or  action  upon  it  should  be 
sustainable  unless  commenced  within  twelve  months  after  the  loss 
should  occur.  The  United  States  Supreme  Court  ro-ersed  the  judg-  • 
ment  of  the  court  below,  and  held  that  the  disability  to  sue,  imposed  on 
the  plaintiff  l>y  the  war,  relieves  him  from  the  consequences  of  failing 
to  sue  within  the  twelve  months  after  the  loss,  and  that  the  period  of 
twelve  months  does  not  o\w\\  so  as  to  receive  within  itself  the  three  or 
four  years  of  legal  disability,  created  by  the  war,  and  afterwards  com- 
plete itself  as  though  the  war  had  never  occurred. 

In  Warimj  et  ah  vs.  The  Indemnity  Fire  Ins.  Co.^  the  plaintiffs, 
commission  merchants,  sold  oil  on  store  in  the  United  States  bonded 
warehouse,  and  by  delivery  of  invoices  and  guagers'  certificates,  had 
made  coiniilete  deli  very  according  to  the  custom  of  the  trade,  and  had 
received  their  pay.  The  oil  remained  on  store  at  the  same  place  without 
expense  to  the;  vendee,  until  it  was  destroyed  by  fire.  The  policy  in- 
sured the  plaintiffs  airainst  loss  or  damage  on  oil,  their  own,  or  held 
on  trust,  on  commission,  oi-  sold  but  not  removed,  contained  in  bonded 
warehouse.  The  New  York  Court  of  Appeals  held  that  the  policy 
covered  the  oil,  and  that  tlie  recovery  was  in  trust  for  the  vendees. 


iNsruAXd:  li:(;!slati()n. 

Makvlanu. — This  Act.  npi)ro\ed  last  month,  creates  an  Insurance 
Department  to  be  placed  nn<ler  the  cJiarge  of  a  clerk  of  the  Comp- 
troller of  tlie  Trea-«urv.  who  is  to  he  known  as  ^^Insuiance  Commis- 
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sioner  for  the  State  of  Maryland."  Among  other  things,  the  act  also 
provides  for  the  valuation  of  life  policies,  and  for  a  basis  of  reserve 
for  fire  and  marine  companies  ;  for  the  manner  of  proceeding  against 
insolvent  and  doubtful  companies,  of  organizing  new  companies,  and 
for  annual  statements.  We  shall  give  a  l\ill  abstract  of  the  act  in 
next  number. 


HOX.  WILLIAM  B.VRNES. 

The  name  of  this  gentleman  is  familiar  to  the  American  public  from 
his  honorable  connection  with  the  Insurance  Department  of  New 
York,  in  the  earliest  and  best  days  of  its  history.  To  him  belongs 
the  credit,  to  a  great  extent,  of  securing  for  that  State  the  enviable 
reputation  she  enjoyed  for  the  character  of  her  Insui-ance  Department 
and  her  insurance  corporations,  until  her  fair  name  was  tarnished  by 
the  recent  disgraceful  disclosures.  But  political  influence  caused  his 
office  to  be  taken  from  him  and  given  to  another,  and  he  retired  to 
private  life  in  the  enjoyment  of  more  than  a  national  reputation. 

Soon  after  Mr.  Barnes'  retirement  from  the  oflice  of  Superintend- 
ent, an  engagement  was  entered  into  between  a  i)rouiinent  insurance 
company  and  himself,  which  continued  until  its  al)nii)t  termination  a 
few  weeks  since. 

In  the  character  of  the  relations  which  Mr.  Barnes  hold  to  that 
company,  and  the  manner  in  which  those  relations  wore  terminated, 
the  public  have  an  interest,  not  only  on  account  of  tljc  jiersonal  at- 
tacks to  which  he  has  been  subjoctcd,  but  especially  as  showing  some- 
thing of  the  inside  history  and  character  of  the  (•onii)aiiy. 

The  Life  Association  of  America  chanced  at  this  time  to  be  passing 
through  one  of  the  crisises  of  its  history.  The  i)eculiarities  of  its 
management,  the  character  of  some  of  its  ori«rinal  plans,  and  the  hos- 
tile spirit  it  had  shown  towards  other  eonipanies,  had  involved  it  in 
difficulty.  Amcmg  other  things,  the  Association  had  beirun  to  issue 
its  "Investment  Policies,"  so-called,  the  history  of  whieh  has  never 
been  written,  and  is  known  to  but  lew.  The  character  of  these  in- 
vestment policies,  in  particular,  had  occasioned  charges  of  fraud  to  be 
circulated  against  the  Association,  and  the  impression  wliich  these 
charges  were  making  upon  the  i)nblic,  conipelled  the  managers  of  the 
comi)any  to  take  imme<liate  and  flecisive  measures  for  its  relief.  The 
attemi)ted  refutation  of  the  charges  nia<le  against  the  coniptmy.  and 
the  public  denial  of  the  existence  and  the  issuing  of  the  investment 
policies,  were  not  sunicient.  The  Secretaiv  of  the  company,  with 
characteristic  sagacity  and  boldness,  inmiediately  (Opened  ncuotiations 
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with  Wm.  Barnes,  and  by  the  inducement  of  a  salary  of  $15,000  or 
$20,000  per  annum,  secured  the  real  support  of  his  reputation  and  in- 
fluence, and  his  nominal  services  as  Consulting  Actuary.  The  name 
of  Mr.  Barnes  and  his  report  were  circulated  and  advertised,  after 
the  manner  of  the  Association,  regardless  of  expense.  To  this  use 
of  Mr.  Barnes*  name  and  services,  the  temporary  relief,  and  much  of 
the  subsequent  business  success  of  the  Association  are  to  be  attribu- 
ted. But  other  Pharaohs  having  arisen  in  the  Association,  the  occa- 
sion for  Mr.  Barnes'  special  services  having  passed,  and  public  com- 
ment having  arisen  on  account  of  the  enormous  salary  it  was  said  Mr. 
Barnes  was  receiving,  and  the  present  managers  not  having  the  skill 
iind  ability  to  utilize  Mr.  Barnes*  reputation  and  influence,  they  began 
to  tire  of  him,  and  only  an  opportunity  and  a  moderate  pressure  were 
necessar}^  to  make  them  ready  for  a  separation.  The  opiX)rtunity  and 
more  than  a  moderate  pressm'e  were  afforded. 

Mr.  Barnes  had  become  involved  in  the  contest  connected  with  the 
Miller  investigation,  and  had  identified  himself  with  those  who  pre- 
sented and  supported  the  charges  against  Mr.  Miller,  upon  which 
he  was  finally  convicted,  and  on  account  of  which  he  at  last  resigned, 
to  save  himself  from  the  deeper  disgrace  of  an  involuntary  removal. 
At  the  same  time,  also,  that  the  investigation  of  Mr.  Miller's  official 
conduct  was  going  on  before  the  Legislature  of  New  York,  another 
investigation  was  going  on  in  which  Mr.  Barnes  was  individually  in- 
volved— that  of  the  Life  Association's  affairs,  by  its  New  York  Board 
of  Directors.  A  feeling  of  intense  hostility  had  existed  between  sev- 
eral of  the  New  York  companies  and  the  Association.  For  some  mys- 
terioHH  reason  the  officers  of  several  of  these  companies  had  taken 
sides  with  Mr.  Miller,  in  the  Legislative  investigations,  and  were 
using  all  their  influence  to  impede  the  examination,  and  break  down 
the  prosecution,  and  they  were  extremely  hostile  to  Mr.  Barnes,  as 
the  recognized  leader  of  the  Miller  investigation.  It  is  also  said  that 
a  personal  hostility  of  long  standing  existed  towards  Mr.  Barnes  on 
the  part  of  one  of  the  actuaries,  who  were  investigating  the  affairs  of 
the  Association,  tnul  from  whom  a  report  was  expected. 

The  anxiety  of  the  Association's  managers,  at  the  Home  OflSce, 
caused  by  the  investigation  of  the  New  York  Board  was  intense. 
The\'  were  in  no  condition  to  disregard  the  hostility  of  other  compa- 
nies, and  needed  .sf^nie  one  upon  whom  to  cast  the  blame  for  the 
wrongs  to  be  revealed.  In  this  situation  they  were  willing  to  sacrifice 
their  ^'C(msulting  Actnurv,"  and  he  was  pre-emptorily  requested  to 
resign.  Mr.  Barnes  ininiediately  complied  with  the  request,  and  sent 
in  his  resignation.     Thus  terminated,  unhappily,  and  without  mutual 
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respect  or  good  will,  an  official  relation,  which  was  as  violently  rup- 
tured by  the  Life  Association  in  the  end  as  it  was  eagerly  sought  by 
them  in  the  beginning. 

The  only  charge  made  against  Mr.  Barnes  by  the  managers  of  the 
Life  Association,  and  the  only  reason  given  by  them  for  his  removal, 
is*  that  he  had  involved  the  Association  in  difficulty  by  the  part  he  had 
taken  in  the  Miller  prosecution. 

Thus,  for  the  course  he  has  seen  fit  to  take  in  a  legislative  investi- 
gation, involving  the  integrity  of  an  insurance  department,  and  for 
his  fidelity  to  a  cause  to  which  he  had  devoted  his  life,  was  Mr.  Barnes 
abandoned  by  the  company,  who  owed  their  salvation  to  the  support 
they  had  derived  from  his  aid  and  influence.  His  motives  have  been 
impugned  before  the  public,  and  he  has  been  subjected  to  much  unde- 
tierved  censure,  and  even  to  abuse  in  some  insurance  publications. 

Mr.  Barnes  needs  nothing  more  than  the  verdict  of  the  investiga- 
ting committee,  the  action  of  the  New  York  Legislature,  and  Mr. 
Miller's  resignation,  for  his  justification,  and  to  establish  his  claim  to 
the  gi'atitude  of  the  public. 


EDITORIAL  ITEMS. 


One  of  the  Editors  of  the  Journal, 
Luther  H.  Potter,  wUl  hereafter  reside  in 
New  York,  and  the  priucipal  office  of  the 
Journal  will  be  in  that  city. 

We  dislike  apologies,  and  dislike  to 
make  them.  But  a  few  words  are  due  to 
our  subscribers  for  present  and  past  de- 
lays In  the  appearance  of  the  Jolunal. 
The  inherent  difficulties,  and  the  amount 
of  labor  necessary  in  starting  and  estal>- 
Iwhing  such  a  journal,  and  in  doing  it  as 
it  should  be  done,  are  much  groat*^r  than 
any  one  would  at  lirst  suppose.  Unfore- 
seen circumstances  have  also  intcrru|)ted 
us  on  more  than  one  occasion. 

With  the  present  number  we  begin  to 
print  the  Joi'knal  upon  our  own  type, 
and  under  our  own  direct  management. 
This  wiU  not  only  enable  us  to  secure  sat- 
isfactory typographical  execution  and  uni- 
formity of  style,  but  will  in  future  relieve 
us  from  delays  and  disappointments  beyond 


our  control.  W^e  can  assure  our  subscrib- 
ers that  by  the  end  of  the  year  they  will 
receive  the  volume  comi)leto.  We  trust 
their  satisfaction  with  the  character  of 
the  Journal  will  to  some  extent  atone 
for  the  want  of  promptness  in  its  appear- 
ance. 

AVE  shall  in  future  gi\c  more  promi- 
nence to  the  3Iiscellaneous  Department. 
We  intend  to  make  it  fill  the  place  of  a 
first  class  journal  of  Insurance  and  Legal 
news.  While  our  room  is  limited,  we 
shall  endeavor  to  make  up  for  want  of 
space,  by  the  character  of  the  articles,  and 
l>y  care  and  ju<lgment  in  selecting.  Under 
the  head  of  "C'urn»nt  Topics,"  we  shall 
notice  various  matters  of  transeient  inter- 
est, and  such  as  will  hardly  bt;  considered 
worthy  of  preservation.  The  pages  thu> 
oceui)ied  will  l>e  in  addition  to  the  regular 
eighty  pages,  and  will  be  ineluchMl  in  the 
a(lverti>ing  form>,  to  be  omitted  in  bind- 
ing. They  will,  however,  be  paged  in 
brackets  so  that  tho-^e  who  wi>h  to  bhid 
them  can  ilo  so. 
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Sharpstein's  Digest.— "A  Digest  of 
the  American,  English,  Scotch  and  Irish 
Reports  of  Life  and  Accident  Insurance 
Cases.  By  John  R.  Sharpstein,  of  the 
San  iYancisco  Bar.  San  Francisco.  Sum- 
ner, Whitney  &  Co.    1872. 

Insurance  Report.  —  **  Seventeenth 
Annual  Report  of  the  Insurance  Commis- 
sioner of  the  Commonwealth  of  Massa- 
chusetts. January  1st,  1872.  Part  1 ;  JMre 
and  Marine  Insurance."  Julius  L.  Clarke, 
Commissioner. 

Insurance  Rei»ort.— **  Fourth  Annu- 
al Report  of  Insurance  of  the  State  of 
Maine.  January  1st,  1872.*'  All>ert  W. 
Paine,  Commissioner. 


BOOK  NOTICES. 


Insur.vnce  Report  of  Maine.— The 
last  Annual  Report  of  Insurance  for 
Maine,  in  addition  to  the  tabular  state- 
ments of  business,  always  found  in  the 
Department  Itcports,  contains  a  full  dis- 
cussion of  a  variety  of  topics,  which  can- 
not here  be  noticed  as  their  importance 
deserves.  The  views  of  the  Commission- 
er, Hon.  Albert  AV.  Paine,  on  the  *' tests 
of  solvency,*'  in  a  lire  <*om])any,  and  on 
<»ne  or  two  other  >ubjeets.  are  peculiar. 
J  lis  remarks  on  the  extrava«i^aiit  expen- 
ftcs  of  Life  Insuraiier  <'(mlpanie^  an^ 
bold,  and  deNerve  atteiuion.  He  says, 
••No  other  public  trust  is  admini>tered 
with  half  the  relati\e  extrava«rance.  The 
lifTures  of  the  accomi)jmyiii«r  al>8tracts  tell 
a  most  woeful  tale,  olleu  preseiUinj?  the 
<l<'ath  claims  a  minor  item  (»f  expendi- 
ture in  the  contrast.  It  may  be  safely 
]»redicted  that  tlu"  public  will  not  consent 
to  sustain  and  i)atroni/.e  any  system  of  a 
benevohnt  or  business  character,  the  cost 
of  administrating;  which  so  r)verlea])s  its 
usefulness  in  inectinir  the  pn)fe»ed  ends 
of  its  establishment.'* 

After  miv  ing  statistics,  the  <  "onnnis.^ion- 
cr  remark';:  "These  tijrures  tell  the 
wliole  story  of  w  hat  is  wanted.  \  iz. :  few- 
er comjKiuics." 


The  **  Domestic  Companies"  that  have 
done  business  in  the  State  during  the  last 
year  consist  of  1  Mutual  Life,  3  Stock  Ma- 
rine, 3  Stock  Fire  and  Marine,  and  2  Mu- 
tual Marine  companies.  The  list  of  "  For- 
eign Companies"  includes 54  Life, 67 Fire, 
and  Fire  and  Marine  companies,  and  1 
Accident  company. 

Insurance  Report  of  Massachu- 
setts.— The  Seventeenth  Annual  Report 
of  the  Commissioner,  Hon.  Julius  L. 
Clarke,  on  Fire  and  Marine  Insurance, 
contains  the  usual  sununary  of  the  Fire 
imd  Marine  business  done  in  that  State 
during  the  year  1871,  and  alter  eliminating 
the  companies  which  either  failed  or  with- 
drew from  the  State  in  consequence  of  tlie 
great  fire  in  Chicago,  presents  the  follow- 
ing statement  of  the  net  results : 

"As  the  net  result  of  admissions  and 
withdrawals,  the  number  of  companies 
now  authorized  to  do  business  in  the  State 
is  reduced  to  183,  or  12  less  than  at  the 
close  of  the  bust  report.  Of  these  98  are 
home  companies ;  79  are  from  other  States, 
and  6  from  Great  Britain.  The  present 
local  classification  of  those  from  other 
States,  show  s  that  48  are  from  the  State  of 
New^  York;  8  from  Connecticut,  8  from 
IVnnsylvania,  0  from  Ohio,  4  from  Rh<xie 
Island,  3  from  Maine,  2  from  California.*' 

The  financial  analysis  of  the  several 
companies  is  complete  in  details,  so  that 
the  status  of  each  company  may  easily  be 
unilerstofid.  This  has  refjuired  more  than 
onlinary  care  and  labor,  on  account  of  the 
disturbing  ettects  of  the  Chicago  disaster. 

The  Connnissioner  notes  as  a  gratifying 
fact,  *'  that  amonsr  all  the  financial  institu- 
tions of  this  countr>',  the  insurance  com- 
panies hav<'  been  pre-eminently  free  from 
los^es  by  iieeulations  or  defalcations  on 
the  part  of  ofti<'ers."  But  as  a  further 
sale-guard,  he  reconmiends  the  general 
adoption  of  a  plan  of  monthly  examina- 
tions by  a  connnittee  on  asseb*,  wliich  has 
been  in  use  with  marked  good  cfl:ect  for 
many  years  in  the  office  of  the  Contiueu- 
tal  (Fire)  Insurance  Company,  of  Xew 
York.  The  i;c)mmittee  on  Assets  consists 
(►f  three  i)ersons,  one  of  whom  goes  out 
e\  cry  month,  leaving  a  vacancy  to  be  suj)- 
plicd   at   every  monthly   meeting  of  the 
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Board  of  Directors.  It  is  the  duty  of  this 
committee  to  make  a  critical  examination 
of  the  financial  status  of  the  company,  as 
often  as  they  may  deem  best,  but  not  less 
frequently  than  once  a  month,  and  to  re- 
port the  same  to  the  Directors,  at  their 
monthly  meeting.  Under  such  a  system 
of  surveillance,  it  is  imi)o.sslble  that  any 
serious  peculation  or  defalcation  should 
occur. 


MISCELLANEOUS. 

SUICIDE. 

The  following  syllabus  of  the  charge  of 
Mayer,  P.  J.,  delivered  May  8th,  1H72,  is 
from  the  Lefjal  Gazettey  which  contains 
the  charge  in  AiU.  The  action  was  on  a 
policy  for  $5,000,  which  contained  the  pro- 
vision that "  if  the  insured  shall  die  by  his 
own  hand,  the  policy  to  Ijc  void  antl  of  no 
effect."  The  death  of  the  insurtMl  was 
caused  by  a  pistol  fired  by  himself.  It 
was  claimed  by  the  plaintiff  that  he  was 
insane  at  the  time  of  the  act.  The  jurj- 
rendered  a  verdict  for  the  plaintiff. 

COURT  OF  COMMON  PI.KAS,  HLAIK  CO.,  V\. 

JsetCs  Aibn'r,  vs.  The  Annrlctta  Li1> 
I/iif,  Co, 

1.  The  law  ])resinues  every  ]>er^on  to  be 
sane,  and  the  burden  of  j/rovin^'  insani- 
ty is  upon  the  person  allr'^in^'  it. 

2.  That  if  Isett  destroyed  liis  life  beeau-e 
he  was  sufferini?  soni*'  i>hysiea]  intinn- 
ity,  forthe  purpose  of  t<'nninatin'r  his 

sufferin*Cs.  there  ean  be  no  l-eeoNery. 

3.  That  if  Isett,  at  the  time  of  his  death, 
was  conscious  that  his  death  would  f<»l- 
low  the  dis(!liar^o  of  the  pistol  in  his 
hands,  there  ean  be  no  reeov('ry,thou;jli 
he  was  lalx)ring  under  mental  depres- 
sion or  disturbance  of  mind. 

4.  Suicide  is  not  of  itself  evidence  of  in- 
sanity, but  is  to  be  taken  with  other 
facts  and  eircum>tance>  in  the  case. 

5.  The  ]>oliev,  with  all  its  claii-es  ami 
conditions,  is  the  contract  between  the 
insurer  and  insured,  and  nui>t  he  con- 
strued stri<tly. 

CONTEsTIM;  TJIE   I'AVMKNT  mK   PmL. 
ICIES. 

Scar<*ely  a  policy  is  issued  whirh  «loes 
not  contain  conditions  upon  which  il"  pay- 
ment  is  to    U'.    forfeited.     No    <<jin].any 


agrees  to  be  responsible,  unconditionally,, 
for  every  conceivable  loss,  nor  would  it, 
for  a  moment,  consider  itself  justified,  un- 
less its  policy  cont4iined  a  provision  against 
those  risks  and  dangers  ft'om  ft-aud  and 
mistake,  to  which  companies  are  constant^ 
ly  exposed.  For  instance,  in  life  insur- 
ance the  policies  provide  that  the  assured 
shall  be  bound  by  his  own  statements, 
made  in  his  application.  This  is  a  pFO vis- 
ion of  the  greatest  uniwrtance,  and  is  emi- 
nently just  and  proper.  The  business  of 
the  company  cannot  be  carried  on  by  its 
(ifticers  directly.  It  must  be  scattered 
over  the  length  anil  breadth  of  the  land, 
and  conducted  mauily  through  local 
agents.  These  agents,  however,  as  well 
as  the  examinnig  ]>hysician,  can  Ijc  de- 
pended upon  only  to  a  certain  extent. 
There  are,  from  the  nature  of  the  case, 
many  material  facts  in  regard  to  the  per- 
son to  Ik»  assured,  for  which  the  comi)any 
must  rely  entirely  u|)ou  his  own  state- 
ment*<;  and  besides,  as  insurance  business 
is  now  condu<*ted,  and  ]>erliaps  necessari- 
ly, under  any  system  of  management,  the 
interests  of  the  agent,  and  more  or  less 
those  of  the  ]»hy>ieian,  arein  contlict  with 
those  of  the  company.  It  is  but  just  and 
necessary,  then,  that  tlu*  a^>ureil  should 
be  held  to  the  strictest  n'spon^ibility  for 
his  representations,  and  if  they  are  untrue, 
whether  intentionally  «)  or  not.  he  should 
be  the  on<'  to  suller.  And  in  lire,  marine, 
and  every  oth<r  kind  of  in-^urance,  the 
''anic  holds  true  of  the  nprevcntations, 
made  by  th*-  parly  injured,  in  re^ai\l  to 
the  nature  of  the  ri'«k,  the  eharacter  and 
ownership  nf  the  property,  and  such  other 
facts  as  ma.\  be  called  for.  Such  is  the  theo- 
ry, but  in  practiee  man\  conipanics  an*  in 
the  ctkustant  hahit  of  pa>inj;  l«»>scs,  where 
thei'c  is  nut  the  least  l«".i:al  elaini  aj^Min-^l 
them.  an<l  in  direct  ojipo^ition  to  the  pro- 
\isionsnf  the  pulley.  Thiis  the  stability 
of  tin*  coniitany  is  hazarded,  the  security 
of  the  pollc\ -holders  put  in  Jeojjardy, 
their  ni<»ney  s(jn;inderc«l.  an<l  the  jud:.^- 
nient  of  th«'  jieople  vitiated. 

This  evil  arise-  mainly  tVom  the  vicious 
anihitiou  to  "  tret  ln!>ines>."  In  the  scram- 
ble for  l)Usiiie>>  and  i*a<e  for  polieics,  that 
has  characl«i-i/ed  th«'  history  of  insuram-e 
for  the  pa-t  few  \ear-.  many  eompanies 
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•seem  to  have  ignored  the  force  of  these 
protective  provu<ions  in  their  policies,  and 
have  made  indecent  haste  to  pay  all  losses, 
Jest  refusal  or  delay  should  injure  their 
l>opularity  and  prejudice  the  public  against 
them — a  significant  commentary  upon  the 
character  of  the  companies  and  of  the  pub- 
lic. No  wonder  that  insurance  companies 
fail,  and  that  insurance  has  scarcely  risen 
to  the  tiignity  and  privilege  of  a  legitimate 
business  in  this  country. 

Companies  sometiuK's  claim  to  act  thus 
from  principles  of  policy  antl  notions  of 
4'conomy.  They  say  that  they  will  bo 
compelled  to  pay  in  the  end,  and  that  ju- 
ries will  always  decide  hi  any  contested 
i-ase  against  the  company,  and  that  they 
will  lose  more  by  standing  a  suit  than  they 
will  gain.  If  this  is  so,  and  to  a  certain 
<*xtent  it  is,  insurance  comi)anies  them- 
.selves  are  responsible  for  it.  People  have 
seen  these  pro\  isions  standing  as  a  dead 
letter,,  and  have  bi'come  educated  to  re- 
;^ard  them  its  of  no  account.  They  have 
come  to  ron>i(lcr  a  policy  of  iii>urance  so 
Munple  a  thing,  that  they  need  cxerci-^c  no 
particular  care  in  accepting  it.  lVr>ons 
who  would  never  tliuik  cjf  entenng  into  a 
<«>ntract,  aftecting  the  title  to  real  e>tate, 
without  profes>ional  advice,  scarcely  take 
a  thought  about  an  insurance  policy.  They 
seem  to  suppose  that  tin-  bargain  i^  all  on 
one  side,  and  that  they  have  no  re-i]M>nsi- 
biiities  in  the  matter.  They  regard  the 
company  as  a  mint  of  money  and  ready  to 
pay  out  any  amount  without  troubling  it^ 
self  aT>out  how  it  goes,  while  rogues  and 
.scoundrels  expect  to  realizt*  upon  an  old 
steamboat  or  an  unsalable  stock  of  goods, 
in  hard  times,  or  a  bogus  death,  with  im- 
punity. 

^Vhile  payments  justly  due  to  wid- 
ows and  orphans,  or  those  who  have  suf- 
fered from  the  misfortunes  of  tire  or  acci- 
dent, should  never  be  disput<Hl  or  delayed, 
and  while  companies  should  oft'er  every 
aid  and  facility  to  such  i>ersons  for  prov- 
ing their  losses,  and  for  comi)lying  with 
the  provisions  of  the  law,  it  is  equally  a 
<hjty  they  owe  to  their  policy-holders  and 
the  great  interests  of  insurance,  to  see  that 
the  funds  they  hold  in  trust  are  not  dis>i- 
patcd  by  inetficient  munagement  or  con- 
sumed bv  fraud. 


Insurance  companies  should  have  cour- 
age and  prtnciple  enough  to  contest  ui\jurtt 
claims,  and  even  if  unsuccessflU  in  avoid- 
ing payment,  should  be  willing  to  continue 
resistance  from  a  sense  of  justice,  and  for 
the  puri)ose  of  enlightening  the  people. 
When  they  do  this  they  will  find  fewer 
fraudulent  applications  and  losses,  and 
less  disiK>sition  on  the  part  of  their  agent.s 
to  encourage  such  applications;  jurie?*, 
too,  will  become  more  enlightened  as  pul>- 
lic  sentiment  changes.  Courts  are  great 
educators  of  the  people,  and  no  well  con- 
tested case  will  be  without  its  efl'ect,  whi«*li 
will  in  the  end  repay  all  it  may  cost.  When 
the  ruinous  practice  of  which  we  have 
spoken  has  destroyed  itself,  and  people 
come  to  apply  common  sense  and  the  prin- 
ciples which  govern  tliem  in  other  things, 
to  insurance  and  insurance  companicr^, 
and  to  consider  that  a  great  amount  of  bu- 
siness done  is  no  criterion  of  safety,  but 
may  be  an  indication  of  recklessness  anil 
danger,  they  will  appreciate  the  conduet 
of  those  companies,  that  in  the  face  of  ol>- 
loquy,  have  sacrificed  popularity  to  prin- 
ciple, and  those  companies  will  then  reap 
the  fruits  of  their  present  course,  in  tin- 
confidence  of  the  i>ublic. —  Western  Ins. 
Ileciew. 

A  CONGKEJ5S  OF  LA\^nrERS. 

Not  long  since  there  was  a  Congress  of 
Lawyers  held  in  Germany,  for  the  pur- 
pose of  taking  into  consideration  the  state 
of  the  laws ;  of  correcting  and  reformins: 
the  inequalities  and  abuses  under  those 
laws;  and  in  general  of  discussing  mea>- 
ures  which  were  thought  interesting  or 
useful  to  the  profession.  The  idea  of  sudi 
a  Congress  is  excellent,  and  has  been  ap- 
proved of  by  lawyers  and  journals  in  ^  a- 
rious  parts  of  the  world.  This  is  endent- 
ly  the  age  of  conventions  and  assemblies. 
We  have  agi'icultural,  labor  and  peace 
conventions,  international  musical  jubi- 
lees, world  fairs,  industrial  exposition*. 
secret  society  meetings,  etc.,  etc.  The  as- 
sembling of  representatives  of  the  clerical 
and  medical  professions  is  almost  of  week- 
ly occurrence,  but  as  yet  there  has  been 
no  ettbrt  to  assemble  the  representativi\s 
of  the  bar  in  general  council.  It  strikes 
us  that  it  would  be  of  great  advantage 
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to  the  profession,  both  in  a  moral  and 
mental  point  of  view,  to  meet  at  certain 
intervals;  talk  over  subjects  of  common 
interest ;  try  to  generalize  the  laws  as  far 
as  possible ;  get  rid  of  intensely  local  and 
partisan  legislation  in  different  States ;  ob- 
tain more  uniformitj'  in  the  decisions  of 
the  State  courts ;  esUiblish  a  personal  ac- 
quaintance among  the  representatives  of 
the  bar  throughout  the  whole  country, 
and  accompIUh  many  other  useful  and  de- 
>irable  results.  If  bar  aftsociations  could 
l>e  oi^anized  in  each  county  of  a  State,  if 
<uch  bar  associations  would  hold  State 
Conventions  of  their  representatives  at 
<'«-rtain  designated  intervals,  if  such  State 
i  onventions  would  call  a  National  Con- 
gress of  lawyers,  what  an  immense 
amount  of  good  might  be  accomplished ? 
Instead  of  the  bar,  as  is  unfortunately  the 
ease,  being  merely  local  in  its  character 
and  influence,  it  would  as»Junio  tlie  rank 
and  position  to  which  its  «^r»'!it  array  of 
i.ilent,  its  learned  composition  and  the  im- 
mense number  of  its  members  justly  enti- 
tle it,  in  the  legislation  and  adniinistnition 
of  the  laws  of  the  country. 

We  throw  out  the  suggestion,  \vX  our 
judges  and  lawyers  think  of  it.  In  Penn- 
sylvania we  can  with  propriety  conmienee 
the  organization.  The  Centennial  F^vhi- 
bition,  which  will  Ije  international  hi  its 
character,  is  to  be  held  in  Philadel])hia,  in 
1^76.  W[\y  not  organize  county  bar  .osso- 
'  iations  throughout  this  State,  call  a  State 
Convention  of  lawyers,  invite  our  sister 
Slates  to  do  likewise,  and  then,  when  a 
complete  organization  has  been  ertected, 
••all  a  National  Congress  of  lawyers,  and 
through  it  invite  the  bar  of  th(^  chide 
trorld  to  send  delegates  to  an  Internation- 
al Congress  of  lawyers  to  be  held  during 
the  Centennial  Celebration  in  isTO'r— Ae- 
*jnl  Gazette. 

BLACKMAILING  JOl.UNALISM. 

The  following  extr;icts  are  taken  from 
the  remarks  of  the  American  Bnibhi\ 
upon  the  Insurance  Journals  of  the  coun- 
try: 

•*  There  is  unquestionably  a  necessity 
existing  for  this  class  of  publi<'ations :  and 
they  have  done,  and  are  still  doing,  a  vast 
amount  of  good.    They  furnish  a  me<lium 


of  communication  between  officers  and 
agents ;  aid  in  securing  the  enactment  of 
just  and  wholesome  laws  for  the  regula- 
tion of  the  business ;  expose  attempts  at 
fraud,  and,  in  short,  by  calling  public  at- 
tention to  the  relative  soundness  of  compa- 
nies, compel  the  companies  to  use  econo 
my,  and  keep  on  hand  a  larger  surplus 
than  they  otherwise  would.  *  *  As 
to  the  patronage  which  the  bett<'r  chuss  (if 
these  journals  receives  in  advertising,  it  is 
not  more  than  what  is  justly  their  due ; 
the  companies  could  afford  to  Ix'stow  it 
even  if  the  advertising  was  worth  nothiii«r 
to  them.  Hut  insurance  companies  grow 
and  prosper  in  the  ratio  that  they  se«-ure 
and  educate  for  the  business  trustworthy 
agent.s,  and  for  this  reason  there  is  no  <lass. 
of  papers  in  which  it  i)ays  them  so  well  to- 
advertise  jts  in  those  devoted  exclusively 
to  insurance." 

"But,  unfortiuiately  for  the  reputable 
portion  of  the  insurance  press,  and  very 
unpleasant  indeed  is  it  to  the  companies. 
th<*re  is  a  class  of  nu'U  engaged  in  publish- 
ing insurance  newspa])ers  who  arc  a  tlis- 
grace  to  the  i)rofession  of  journalism.  As 
a  rule  these  men  were  not  educated  to  the 
insurance  business,  and  know  little  or 
nothing  of  it.  TIu»y  were  attracted  to  it 
by  the  tempting  display  of  loaves  and 
flshcs  to  be  had  in  the  shape  of  advert  is- 
ing.  They  publish  papers  not  so  mueh 
for  circulati(m  as  for  printing  rulvertist;- 
nients.  *  *  *  if  ji  company  fails  to 
•*  come  down ''  there  is  at  once  a  rumor  on 
the  street  that  tluTi!  is  to  be  a  grand  c- 
p(tsH!  The  etlitor  has  learned  certain  faets 
«onctrning  the  company,  which  if  made 
public,  will  seriously  daniJige  its  business. 
Very  likely,  if  these  threats  fail,  a  s«'urri- 
lous  article  is  issued,  jjrintcd  in  the  form 
of  a  leaflet,  and  sent  out  over  the  country. 
Agent<  of  rival  con) panics  seize  upon  it — 
for,  whether  true  <>r  not,  it  will  answer 
their  purpose* — and  possibly  a  most  excel- 
lent company  is  injured  in  business  to  the 
amount  of  thousands  of  dollars.*' 

•'  Now,  these  are  facts.  The  otlicers  of 
many  res|)ectable  life  insurance  comi)anies 
declare  it  cheaper  to  pay  these  guerrillas 
their  price  than  to  offend  them.  A  very 
pretty  state  of  things!  Verily  such  otli- 
cers deserve  to  be  cashiered  before  anoth- 
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€r  day  older.  A  man  who  will  threaten 
to  attack  a  reputable  insurance  company 
because  it  fails  to  advertise  in  his  journal, 
is  no  better  than  the  man  who  attemptii  to 
rob  on  the  highway." 

RKPORT  OF  THE  MILLER  IXVESTIGA- 
TIOX. 

We  give  the  following  extracts  ft-om  the 
report  of  the  Standing  Committee  on  In- 
surance to  the  Legislature  of  New  York. 
This  committee  w*as  authorized  by  the 
House  to  investigate  the  charges  against 
Oeorgo  W,  Miller,  the  Superintendent  of 
the  Insurance  Department  of  that  State. 
The  resolution  requiring  the  investigation 
was  the  result  of  a  recommendation  in  the 
iiovemor's  Mossaso.  The  report  wa« 
maile  April  14th,  and  was  signed  by  all 
the  Roi)ublican  members  of  the  commit- 
tee.   The  committee  say : 

•*  Facts  disclosed  by  this  investigation 
in  relation  to  the  prodigal  and  extrava- 
gant, not  to  say  crimhial,  use  of  money  in 
largo  amounts  by  many  of  the  companies 
to  secure  selfish  ends,  are  so  manifest, 
tluit  your  committee  feel  that  they  would 
come  far  short  of  performing  their  duty  if 
they  fail  to  condemn  in  the  most  positive 
majmer,  the  practice  which  has  been  pur- 
sued by  thcni.'' 

"The  prcMligality  of  many  of  the  com- 
])anies  in  protlVring  large  fees  for  examin- 
ations, in  expending  large  sums  for  ^coun- 
sel,* and  ui>on  outside  parties  in  the  per- 
formance of  doubtful  and  unwarrantable 
services,  and  in  contributing  to  large 
funds,  as  in  the  case  of  the  '  Miller  Life 
Bill,'  l)y  which  to  secure  unwise  and  in- 
jurious legislation  and  to  corrupt  legisla- 
tors, should  receive  the  most  emphatic 
condemnation.''  "The  fact  that  such 
large  sums  lijive  been  thus  used  in 
an  illegal  manner,  discloses  not  only  cor- 
rupt and  selfish  motives,  but  an  abuse  of 
the  various  trusts  reposed,  which  must 
sooner  or  later  dt^stroy  all  confidence,  and 
e fleet  the  overthrow  of  the  entire  insur- 
ance interest  as  at  present  administered. 
In  some  instances  insurance  officers  are 
believed  to  receive  a  salary  equal  to  the 
l*resident  of  the  United  States." 

**«♦♦• 

'•  In  conclusion,  vour  committee  desire 


to  say  that  to  their  minds  it  has  been 
proved,  among  other  things,  to  their  en- 
tire satisfaction — 

First,  That  the  said  Superintendent  has 
received  and  api)ropriated  to  his  own  use 
the  fee  of  one  fifth  of  one  per  cent,  on 
transfer  of  securities,  which  he  claims  he 
is  legally  entitled  to. 

Secondy  That  he  has  without  authority 
of  law,  received,  and  in  some  cases  charg- 
ed, for  his  own  use,  sums  largely  in  exces> 
of  his  legitimate  expenses  in  making 
special  and  other  examinations  of  compa- 
nies, and  that  he  has  likewise  received 
large  sums  in  payment  for  his  services  in 
making  such  examinations. 

Third,  That  he  has  allowed  clerks  in 
the  department,  who  are  paid  regular  sal- 
aries by  the  State,  to  charge  and  receive 
illegal  and  excessive  fees  for  making  spec- 
ial and  other  examinations. 

Fourths  That  he  has  appointed  com- 
missioners to  make  examinations,  who 
have  received  large  and  excessive  fee^. 
entailing  great  expense  upon  the  compa- 
nies. 

Fifth,  That  the  department  has  been 
so  managed  that  many  of  the  companies 
have  believed  it  necessary  to  employ  bro- 
kers and  att<>rneys  who  were  known  to  be 
on  intimate  terms  and  favorites  with  the  Su- 
jierintendent,  to  obtain  examinations  and 
protect  the  interests  of  their  companie>, 
and  the  payment  of  kirge  sums  for  tlieir 
personal  influence  in  that  behalf. 

Sixth,  That  the  testimony  tends  to  show 
that  he  has  received  tlirough  H.  C.  South- 
wick,  Jr.,  a  commission  of  twenty  i)er 
cent,  on  the  printing  of  the  Insurance  De- 
partment. 

Seventh,  That  he  has  withheld  fVom  the 
State  treasury  the  fees  belonging  to  the 
department,  and  which  should  have  been 
paid  hito  the  State  treasury  within  a  rea- 
sonable tune. 

Eighth,  That  $20,000  was  raised  by  sev- 
en companies  for  improper  legislative  pur- 
poses last  winter,  to  secure  the  passage  of 
what  wa.s  known  as  the  *  Miller  Life  Act,' 
a  bill  conferring  extraordinary  iwwers 
upon  the  Superintendent,  and  that  the  Su- 
perintendent w^as  cognizant  of  the  use 
thereof. 

The  evidence  here  with  presented  isvol- 
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umiuous  and  instructive  in  more  points 
than  one. 

Your  committee  have  herein  ftilly  ex- 
pressed their  opinions  upon  the  various 
points  of  investigation  without  prejudice 
Against  the  Superintendent,  and  yet  with 
a  desire  ftilly  and  fairly  to  represent  the 
testimony. 

Possibly  different  individuals,  equally 
honest,  may  arrive  at  different  conclu- 
sions. 

The  laws  in  relation  to  examinations  of 
insurance  companies  are  very  lax,  and 
abuses  have  grown  up  under  them,  which 
the  legislature  should  at  once  correct  by 
the  passage  of  adequate  and  stringent 
laws,  as  suggested  in  the  body  of  this  re- 
port. Whether  the  Superintendent  ha,s 
been  guilty  of  intentional  violation  of  law, 
and  whether  or  not  he  shall  be  removed 
from  office,  are  questions  which  we  leave 
to  the  consideration  and  wisdom  of  the 
House. 
All  of  which  is  respectfully  submitted. 

J.  W.  LiPPiTT,  Chairman, 

\V.  H.  Enos, 

I.  II.  Babc'ock, 

A.  L.  Van  Dizkx, 

F.  W.  TOBEV. 

NEW  RULES  IN  ADMIUALTV. 
In  speaking  of  the  New  Kuks  in  Ad- 
miralty, promulgated  by  tlio  Supreme 
Court  of  the  United  States,  May  Uth,  1ST2, 
the  A'eM?  York  Transcript  says:  **  The 
amendment,  or,  more  oxaetly  speakin«^, 
the  new  12th  Kule,  will  startle  the  «;reat 
mass  of  the  profession,  but  those  who 
read  our  articles  on  this  subject,  could  not 
but  perceive  that  the  Sujireme  court 
would,  as  foreshadowed  by  their  de<isions 
of  late,  soon  restore  the  civil  and  mara- 
time  jurisdiction  of  the  United  States 
Uourt  of  Admiralty,  and  give  it,  as  it  has 
by  this  Rule,  exclusive  jurisdiction  in 
rem,  in  *all  suits  by  material  men  for 
supplies  or  repairs,  or  other  necessaries,' 
in  all  cases  of  shii)s,  ichether  foreign  or 
domestic.  This  restores  the  jurisdiction 
of  our  Federal  Admiralty  tribunals  to  the 
status  of  the  Admiralty,  as  administered 
in  the  maritime  courts  of  continental  Eu- 
rope at  the  time  of  the  adoi)tion  of  our 
Federal  Constitution.    In  our  article  of 


the  29th  April,  1872,  hi  Judge  Benedict's 
Pilot  case,  we  then  thought  that  the  re- 
storation of  the  old  12th  Rule  would  an- 
swer all  puriMjses.  The  Supreme  Court, 
however,  on  this  question  before  it,  said, 
that  that  would  be  a  recognition  of  the 
assumption  of  the  State  Statutes,  which, 
although  not  in  name,  yet  really,  created 
proceedings  and  tribunals,  to  abjudicate 
cases  *  civil  and  maritime,'  which  the 
Constitution  has  reserved  for  the  exclu- 
sive jurisdiction  of  the  Federal  Courts. 
The  Rule,  as  it  now  stands,  is  most  per- 
fect, and  Is  all  that  our  marine  artizans 
and  material  men  can  desire." 

JUSTICE  McKEAN. 
The  Supreme  Court  of  the  United  States 
h;is  robbed  Chief  Justice  McKean  of  all 
the  cheap  notoriety  he  obtained  by  reason 
of  his  onslaught  upon  the  Monnons  and 
their  institutions.  The  opinion  in  the 
case  api)ealed  to  that  court  was  read  by 
Chief  Justice  Chase,  on  Monday  last,  and 
containeil  an  ext^'iided  review  of  the  his- 
tory of  legislation  relative  to  territories, 
from  the  foundation  of  the  gov<  rument. 
The  court  held,  tirst,  that  while  i)owers 
are  granted  to  territorio  by  or.iranic  acts 
]>assed  by  Con«rress,  that  body  has  no 
ri«;ht  to  i)ass  any  class  of  laws  relating  to 
the  territories  which  it  has  not  a  right  to 
pass  for  the  government  of  the  StatC'*; 
seeond,  that  the  duties  of  the  district  at- 
torney and  the  United  States  marshal  in 
the  territories  are  i)reeisely  the  same  as 
they  are  in  the  States;  and,  third,  that  the 
juries  which  have  been  drawn  in  Judge 
MeKean*s  court  during  the  past  year,  both 
grand  and  petit,  have  been  illegal.  The 
etfeet  of  this  decision  will  be  to  render 
void  all  criminal  ])roeeedings  in  the  terri- 
tory sincte  Judge  3IcKean's  accession;  to 
dis<-harge  some  one  hundred  and  forty 
prisoners,  who  have  been  illegally  held  at 
an  expense  of  nearly  §.jlj,000;  to  invalidate 
much  of  the  civil  business  done  during 
the  year,  and  to  give  a  new  Chief  Justice 
to  the  Supreme  Court  of  Utah.— ^l/6a?i.v 
Law  Journal. 

LOSSES  BY  THE  CHICAGO  FIRE. 
In  summing  up  the  result>  of  this  great 
tire,  Hon.  Alex.  Delmar,  late  director  of 
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the  Bureau  of  Statbities  of  the  United 
States,  presents  the  following  brief  ex- 
hibit: "PYom  eighteen  to  twenty  thou- 
>and  buildings  were  destroyedj  mcluding 
some  fifteen  hundred  substantial  business 
^ll•uctu^es,  together  with  all  their  valua- 
ble contents,  their  vast  stores  of  machin- 
ery, merchandise,  clothing,  furniture, 
plate,  boolvs  and  works  of  art.  Of  grain, 
no  less  than  1,600,000  bushels  were  de- 
voured by  the  flames ;  of  lumber,  50,0(X),- 
(MM)  feet  were  burnt;  of  coal.  80,000  tons; 
and,  roughly  speaking,  a  month's  supply 
of  flour,  provisions,  groceries,  and  dry 
goods  and  arti<-les  of  wear  for  a  third  of  a 
million  of  peo])le.  The  district  laid  waste 
measures  from  2,1300  to  2,500  acres;  the 
values  destroycMl  are  variously  estimated 
at  between   ^i:»0,0<X),000  and  igi300,000,000. 

*  ♦  *  *  <  )1"  the  two  or  three  hun- 
died  millions  of  values  destroyed,  about 
ninety  millicms  were  covered  by  insurance. 

#  *  ♦  ♦  What  pro])ortion  will  be 
]»aid  of  the  total  ninety  millions,  cannot 
as  yet  be  definitely  ascertained;  but  in  all 
probability  not  nmch  over  one-third,  at 
the  outside,  one-half;  and  most  of  this 
from  the  States  of  New  York,  C'oimecticut, 
.Massachu«*ctts  and  rennsylvania."— JM.n\«*. 
Ins.  liep(trt. 


ITEMS, 


A  MKM(»l{l.\i-.  urging  a  copyright  trejity 
\\ilh  the  United  Stiitcs,  was  presented  to 
Lord  (iranville  on  the  4tli  of  May.  The 
memorial  was  signed  by  Carlyle,  Kroud**, 
Stuart  Mill,  lluxhn ,  Morlcy,  Kuskin  and 
nthers;  and  I^ord  (iranville  replic*!  that 
h«r  Majest\'s  government  would  <'arcfully 
consider  the  matter.  An  international 
copyright  law  is  a  <JpS('ifi'r(ftum,  and  the 
Knglir»h  authf>r>  arc  not  to  be  censure<l  for 
their  prot«'st  against  the  way  they  are 
treated,  tinan<'ially,  in  the  United  States. 
The  American  i)coplc  do  tlu»m  the  lumor 
<»f  reading  their  works  to  an  enormous 
<'Xtent,  and  the  American  ]niblishcrs  us- 


ually do  them  the  injustice,  so  to  speak, 
of  printing  their  works  without  compi*n- 
sating  them.  Both  home  and  foreign  au- 
thors justly  complain  of  the  present  con- 
dition of  the  book  relations  between 
America  and  Europe.  —  Albany  Lfnc 
Journal, 

Chas.  a.  TuiTLE,  Esq.,  of  the  San 
Francisco  Bar,  has  been  appointed  report- 
er of  the  Supreme  Court  of  Cailfomia. 

(iKouGK  W.  Miller,  Insurance  Com- 
missioner of  New  York,  has  resigned. 

Mr.  Wm.  F.  CiirRCii  has  been  appoint- 
ed Commissioner  of  the  new  lusurane** 
Department  of  Ohio.  Mr.  Church  is  fa- 
milliar  with  fire  insurance,  and  has  had 
consi<lerable  experience  as  a  fire  a4|ust«'r. 

TnKOPiLUS  PAR.sf)XS,  When  Chief  Jus- 
tice of  Massachusetts,  once  stopped  31  r. 
Dexter  in  an  argument,  on  the  ground 
that  he  was  trying  to  persuade  the  jur>  or 
that  for  which  there  was  no  evidence. — 
Dexter  angrily  replied:  "Y'our  Honor 
did  not  argue  your  own  cases  in  the  wa> 
you  require  us  to.''  "  Certainly  not,"  wa< 
the  reply,  *'but  that  was  the  judge's  faulty 
not  mine." 

The  Legislature  of  Mississippi  has  in- 
corporated a  co-operative  insurance  com- 
])aiiy,  the  **  Co-operative  Life  Associati«>n 
of  Mississippi." 

The  Mississippi  Valley  Life  lusuran.*- 
Company,  of  Louisville,  has  re-iiLSured  in 
the  St.  I^ouis  Mutual  Life. 

Mr.  Bishop,  in  his  •*  First  Book  of  tlu^ 
Law."  speaking  of  the  natural  qualificcw 
tions  necessary  for  the  study  and  practi«o 
of  the  hnv,  says:  "A  man  with  a  con- 
tracted moral  i>art  may  sometimes  make  u 
good  physician,  or  even  a  good  minister  or 
the  gospel ;  but  he  can  never  become  a 
good  lawyer." 
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^It  is  said  that  several  officers  of  New 
York  insurance  companies  *ran  away 
about  the  time  their  testimony  was  want- 
ed in  the  Miller  Investigation. 

Hon.  Wm.  Barnes,  of  New  York,  her 
received  fh>m  the  President  an  ap- 
pointment as  one  of  the  three  Commis- 
sioners fh)m  the  United  States  to  the  Sta- 
tistical Congress  at  St.  Petersburg. 

— ^The  Homoepathic  Mutual  Life  Insur- 
ance Co.  has  increased  its  capital  stock  by 
the  addition  Of  ^50,000. 

— ^In  the  case  of  Slaughter  against  the 
Phcenix  Ins.  Co.,  Judge  Davis,  of  the  Uni- 
ted States  Supreme  Court,  justly  con- 
demns the  small  type  in  which  the  condi- 
tions of  policies  are  printed. 

Protection  Life  of  Chicago.— Mr. 
A.  F.  Harvey,  Actuary  of  the  Missouri 
Insurance  Department,  recently  visited 
Chicago  to  make  an  examination  of  this 
company  preparatory  to  its  doing  business 
in  Missouri.  During  the  course  of  the 
examination,  that  gentleman's  questions 
proved  a  little  too  close  for  President 
Skinner,  whereu^wn  he  not  only  refused 
to  answer  ftirther,  but  managed,  during 
Mr.  Har\'ey's  temporary  absence  from  the 
room,  to  get  hold  of  his  papers  containing 
the  statements  he  had  already  made, 
which  he  reftised  to  return.— The  Pro- 
tection does  not  do  business  in  Missouri. 

—The  Attorney  General  of  New  York 
has  instituted  legal  proceedings  against 
George  W.  Miller,  late  Superintendent  of 
the  Insurance  Department,  to  compel  him 
to  pay  into  the  State  Treasury  the  fee  of 
one-fifth  of  one  i)er  cent,  paid  by  insur- 
ance companies  on  the  transfer  of  securi- 
ties, and  retained  by  him. 

—The  St.  Joseph  Fire  and  Marine  In- 
surance Company,  of  Missouri,  has  re- 
cently increased  its  capital  to  ;^200,000.  It 
will  soon  apply  for  admission  to  the  State 
of  New  York. 

— ^Thft  Liverpool  and  London  and  Globe 
Insurance  Company,  inspired  by  the  suc- 
cess which  has  recently  attended  the  ef- 
forts of  some  of  the  local  companies  in 
the  same  direction,  has  brought  suit 
—45a 


against  the  city  of  New  Orleans  for  $8,282 
75,  the  same  being  the  amount  of  license 
taxes  claimed  to  have  been  uneonstitu- 
tionally  levied  and  collected  of  tt  from  the 
year  1865  to  1871  Inclusive. 

—John  W.  Godfrey,  Esq.,  has  resigned 
the  agency  of  the  Charter  Oak  Life  Ins. 
Co.,  of  Hartford,  which  he  has  held  in  St. 
Louis  since  1856.  Mr.  Godfrey  is  one  of  the 
most  respected  and  successftil  insurance 
men  west  of  the  Mississippi,  and  had  rep- 
resented several  of  the  best  insurance 
companies  in  the  country— both  fire  and 
life — ^before  his  connection  with  the  Char- 
ter Oak.  His  resignation  was  caused  by 
ill-health,  resulting  from  too  close  appli- 
cation to  business.  It  is  the  hope  of  his 
many  friends  that  a  few  months  recreation 
in  the  mountains  of  Colorado,  will  restore 
him  to  health  and  usefulness. 

National  Life  of  Chicago.  —  This 
company  has  been  the  object  not  only  of 
the  criticism,  which  is  always  to  be  ex- 
pected by  those  professing  to  be  reformers, 
but  of  the  abuse  which  is  always  heaped 
upon  those  whose  success  interferes  with 
powerful  and  established  interests.  The 
oflicial  and  managing  board  of  the  com- 
pany comprises  some  of  the  most  honor- 
able and  reliable  business  men  of  Chicago. 
President  Lombard  and  his  associates 
seem  determined  to  give  a  thorough  and 
honest  trial  to  tlie  principles  they  have 
atlopted,  and  for  their  endeavors  in  this 
direction  they  deserve  credit. 

— Ira  J.  Mason,  Esq.,  of  Chicago,  has 
entered  into  a  co-partnership,  in  that  city, 
with  Wm.  H.  Wells,  in  the  General  Agen- 
cy of  the  Charter  Oak  Life  Insurance 
Company,  of  Hartford.  Mr.  Mason  was 
one  of  the  firm  of  Paul  and  Mason,  Gen- 
eral Agents  for  the  Washington  Life — one 
of  the  most  enterprising  and  cflicient  agen- 
cies ni  the  countr>'.  Mr.  Mason  is  one  of 
the  best  insurance  men  in  the  Northwest. 

—Gov.  Hoffman  has  appointed  William 
H.  Seward,  of  the  Commisrsion  of  Appeals, 
Justice  of  the  Supreme  Court,  in  place  of 
Albert  Cardozo,  resigned. 

—The  Supremo  Court  of  Arkansas  bus 
decided  that  all  orders  of  eourt,s  issued  in 
regard  to  administrations  by  the  Confed- 
enitc  courts,  are  void. 
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American  Ixs.  Co.,  of  Chicago.— 
This  company  was  the  only  home  fire  in- 
»iurance  company  in  Chicago,  at  the  time 
of  the  great  fire,  that  survived  that  disas- 
ter. Although  it  had  over  $40,000,000  at 
risk  at  that  time,  its  loss  was  lens  than 
$1,000.  This  was  due  to' the  fact  that  for 
several  years  past  the  company  has  writ- 
ten no  policies  on  commercial  or  ordinary 
risks  in  cities,  but  has  confined  its  busi- 
ness exclusively  to  dwelling  houses,  farm 
propertj^,  private  barns  and  their  contents, 
fhurches  and  school  houses.  These  facts, 
more  clearly  set  forth  in  the  Thirteenth 
Annual  Statement,  made  Januai^  lst,lH72, 
and  given  on  another  page,  demonstrate 
the  advantages  offered  by  this  company 
to  farmers  and  those  owning  the  class  of 
property  upon  which  it  writes  policies. 

— Messrs.  "Williams  it  Block  have  accep- 
ted the  general  agency  of  the  Charter  Oak 
Life,  for  "Missouri,  rendered  vacant  by  the 
resignation  of  Mr.  Godfrey.  Mr.  Block 
is  a  young  man  of  ability  and  character, 
and  has  been  coimected  with  the  St.  Louis 
ofhce  of  the  company  lor  several  years. 
Mr.  Williams  has  rei)resented  the  compa- 
ny successfully  in  the  western  part  of  that 
State. 

— The  Alhany  Law  Jonrnaly  s])eaking 
of  the  resignation  of  Judge  Canlozo,  as 
Justice  of  the  Supreme  Court,  says,  **By 
this  act  the  State  is  relieved  of  a  judge, 
who,  whetlier  or  not  guilty  of  the  grave 
••barges  made  against  him,  had  so  entirely 
lost  the  confidence  and  respect  of  thepul>- 
lic  as  to  destroy  his  usefulness  and  to 
bring  the  ailniinistration  of  Justice  into 
disrepute.  The  Assembly  has  decided  not 
ro  take  further  action  <m  the  imix^acbment, 
the  object  and  moral  effect  of  imi)each- 
ment  having  bi'cn  attained.*' 

— The  Ut'publie  of  Switzerland  has  been 
agitating  the  question  of  the  al>olition  of 
capitid  punishment;  and  it  has  been  fin- 
ally brought  before  the  people  in  the  form 
of  an  amendment  to  the  Constitution  of 
the  State.  The  amendment  was  voted  on 
and  rejected.  Two  other  amendments — 
one  abolishing  imprisonment  for  debt,  and 
another  excluding  the  Jesuits  from  Swiss 


territory— fidled  also  to  receive  the  requi- 
site popular  approval. 

—The  LaCrosse  Democraty  is  respon- 
sible for  the  following:  "Now  that 
about  300,000,000,000,000  bushels  of  charm. 
bells,  made  out  of  the  Chicago  court  hous«e 
bell,  have  been  sold,  and  whereas  the 
grain  elevators  of  Chicago  are  ftiU  of  little 
bells  instead  of  jrain  for  throwing  upon, 
the  market  when  spring  opens,  and 
whereas  the  market  is  now  packed,  ami 
it  has  been  deemed  advisable  by  the  peo- 
ple of  Chicago  to  start  a  new  sensation^ 
A  company  has  been  formeil  to  manufai*- 
ture  court  house  bells  out  of  the  material 
of  the  bell  lately  worn  by  Mrs.  CKLearj-V 
cow.  The  bell  has  been  secured  and  i?* 
now  on  exhibition  at  a  saloon  in  Chicago  ; 
and  it  is  believed,  if  the  bell  is  properly 
utilized,  there  is  enough  in  it  to  make  a 
bell  for  even-  court  house  in  America,  anil 
have  the  original  bell  left  for  Mrs.  0'L«':<- 
r>'.  The  Mayor  of  Chicago  will  fUmi-^lt 
a  certificate  that  every  bell  furnished  i- 
genuine,  and  will,  in  fact  show  the  cow 
frora  which  it  was  taken.*' 

The  Anchor  Fire  &  Marine  Insurance 
(-ompany,  of  St.  Louis,  has  re-insured  its 
risks,  and  retired  from  business. 

—We  learn  from  tlie  Chicago  Lf^fj^iT 
Ne,ws^  that  arrangements  have  been  ma<le 
for  a  Law  Department  in  the  Northwe-^t- 
ern  Universit\',  at  Evanston,  III. 

—The  death  of  six  i-ailroad  conductor^ 
during  the  first  week  in  May,  caused  tlie 
llailroad  Conductors'  Life  Insurance  Com- 
pany to  disburse  f  19,200. 

— Doolubdass  Pettamberdass  vs.  Rain- 
Iwll  Thackoorseydass,  are  the  names  of 
the  '*  asses"  that  went  to  law,  as  reporteil 
7  Moore,  P.  C.  279.  This  neat  little  cita- 
tion will  be  found  in  8  Gray,  176.— ^-i/6ar*y 
Law  Journal. 

— "  Are  the  jun-  agreed?"  "  Yis,**  says 
Pat.,  **to  send  for  another  half  gallon.*^ 

— Man  is  the  only  animal  that  chews  tc*- 
bacco,  and  makes  love  at  all  sea.sons  of  the 
year. 
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DIGEST  OF  DECISIONS 


IS  INSURANCE  CASES,  RENDERED  IN  THE  UNITED  STATES  SUPREME 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE  SUPREME 

COURTS,  SINCE  J^VNUARY  1,  1871. 


From  certified  transcripts  in  our  possession. 


CONSTRUC'TION. 

§  179.  Fire. — Immediate  Xotice. — The  policy  provides  that 
'^'in  case  of  loss  the  insured  shall  give  immediate  notice  thereof, 
and  shall  render  to  the  company  a  particular  account  of  said 
loss,  under  oath,  stating  the  time,  origin  and  circumstances  of 
the  fire."  Held,  that  "It  may  be  considered,  perhaps,  question- 
able, whether  the  word  'immediate'  applies  to  or  qualifies  any- 
thing but  the  notice,  or  extends  to  any  of  the  sul)sequcnt  con- 
ditions or  acts  which  the  assured  is  required  to  perform.  We 
are  inclined  to  think  it  does  not  so  extend,  but  is  limited  in  its 
application  to  the  notice,  Avhich  not  b(Mng  required  to  be  in  writ- 
ing, immediate  verbal  notice  satisfies  the  condition." 

G'Conjior  vs.  Hartford  Fire  Ins.  Co.* 

Rep'd  Jour'l  p.  731.  Wis.  S.  C. 

INSUKAliLE  IN TEHKST. 
§   180.     MariiNE. — 0/  Consignees. — The  })laintitrs  consigned 


*  Decision  rendered  May  18th,  1872.    To  appear  in  1^\  Wi- 
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five  barges  of  ice,  of  which  they  were  owners,  to  consignees,, 
to  be  sold  on  commission,  and  ordered  them  to  have  the  ice  in- 
sured. The  consignees  took  the  insm'ance  in  their  own  names. 
One  of  the  barges  was  lost  by  a  peril  insured  against,  and  the 
consignees  assigned  the  policy  to  the  plaintifis,  and  suit  was 
brought  by  them  for  the  value  of  the  cargo.  Hdd^  that  if  a 
consignee  accepts  a  consignment  with  instructions  from  his  prin- 
cipals to  insure  for  their  benefit,  it  becomes  his  duty  to  insure^ 
and  if  he  neglects  to  do  so,  and  a  loss  occurs,  he  is  liable  to  them 
for  the  amount  of  the  loss ;  and  Held^  that  the  consignees  in 
this  case  had  a  right,  instead  of  taking  out  a  new  policy,  in  the 
names  of  their  principals,  to  have  the  risk  entered  on  their  own 
policy,  in  their  own  names,  as  a  convenient  mode  of  indemni- 
fying themselves  against  such  damages  as  they  might  suffer  in 
not  insuring  in  the  names  of  their  principals.  They  had  a  right 
thus  to  protect  themselves,  and  to  this  end  they  ought  to  be 
considered  as  interested  to  the  full  value  of  the  ice. 

See  Bartlet  et.  al.  vs.  Walker,  13  Mass.,  267 ;  Oliver  vs.  Green,  3  Mass., 
133;  Herkimer  vs.  Rice,  27  N.  Y.,  163. 
Shaw  ct  al.  vs.  JEtmi  Ins.  Co.* 

RepM  Jour'l  p.  745.  Mo.  S.  C. 

lNTE:\irEKANCE. 

§  181.  Life. — PoJky — Xew  Trial. — A  clause  in  the  policy 
provided  tliat  if  the  paii:y,  whose  life  is  insured  shall  die  "by 
reason  of  intemperance  from  the  use  of  intoxicating  liquors/" 
the  policy  shall  l)e  void  and  of  no  effect.  As  a  defense  to  the 
action,  the  defendant  pleaded  that  the  insured  did  die  by  reason 
of  intemperance  from  the  use  of  intoxicating  liquors,  and  that 
the  policy  was  void,  llehl^  that  giving  to  the  evidence  the 
weight  and  effect  most  favoral)le  to  the  phiintiff,  the  insured  ''died 
of  congestion  or  from  exposure,  both  of  which  were  the  direct 
consequence  of  his  intemperate  use  of  intoxicating  liquors,"  and 
that  "this  conclusion  sustains  the  defense  that  he  died  from  in- 
temperance." On  the  a])ove  point  there  was  no  conflicting  tes- 
timony, and  the  defendant,  in  the  court  below,  moved  for  a  new 

*  Decipion  rendereU  Ai>ril  Int,  1{?7'2.    To  appear  in  49  Mo. 
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trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence. Held^  also,  that  the  court  erred  in  overruling  the  defend- 
ant's motion. 

Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co,* 

Rep'd  Jour*!  p.  747.  Iowa  S.  C. 

§  182.  Life. — Policy — Burden  of  Proof, — ^A  clause  in  the 
policy  provided  that  if  the  party,  whose  life  is  assured,  shall  die 
''by  reason  of  intemperance  from  the  use  of  intoxicating  liquors, ''^ 
the  instrument  shall  be  void  and  of  no  effect.  As  a  defense  to 
the  action,  the  defendant  pleaded  that  Miller,  the  insured,  did 
die  by  reason  of  intemperance  from  the  use  of  intoxicating  liq- 
uors, and  that  the  policy  was  void.  Held,  that  the  jury  were 
correctly  instructed  by  the  court  "that  the-  burden  of  the  proof 
upon  this  defense  rested  upon  the  defendant,  and  that  it  was 
not  necessary  for  them  to  be  satisfied  beyoud  a  doubt  of  the  fact 
of  Miller's  death  from  iutemperance,  but  a  preponderance  of 
proof  to  that  effect  would  authorize  them  to  find  for  the  defend- 
ant." 

Miller  vs.  The  Mutual  Benefit  Life  Ins.  Co. 

— §  181. 

JURORS. 

§  183.  Fire. — Competency  of, — One  of  the  jurors,  on  chal- 
lenge, said  he  had  some  prejudice  in  his  mind  against  insurance 
companies  generally,  and  that  his  prejudice  was  founded  on  the 
fact  that  he  could  not  comprehend  their  proceedings,  but  that  the 
prejudice  would  not  affect  his  verdict.  Held,  that,  it  is  the 
duty  of  this  court  to  revise  the  action  of  the  coui-t  below  in  all 
cases  as  to  the  competency  of  jurors.  It  was  error  in  the  court 
below  to  oveiTule  the  challenge. 

Winnesheik  Ins.  Co.  vs.  Schucller.-\ 
Rep'd  Jour*!  p.  7C1.  III.  S.  C. 

JURY. 
§  184.     Fire. — Questions  for —  Waiver  of  Proofs  of  Loss. — 


•  Decision  rendered  June  10th,  1872.    To  appear  in  35  Iowa, 
t  Decision  rendered  Jan.  22d,  1872.    To  appear  in  55  ni. 
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The  court  below  instructed  the  jury  that  certain  facts,  if  proved, 
were  a  waiver  of  further  proofs  of  loss.  Heldj  that,  *'the  jury 
find  the  facts,  and  the  court  detennines  the  law.  Whether  cer- 
tain facts  have  been  proved  or  not,  must  be  ascertained  by  the 
jury.  Whether  or  not  they  amount  to  a  waiver,  when  proved, 
the  court  must  decide."     The  instruction  was  properly  given. 


Digitized  by 


Google 


1872]  Payment  of  Loss— Policy.  725 

PAYMENT  OF  LOSS. 

§  187.  Fire. — Personal  Examination — Proofs  of  Loss. — 
By  the  terms  of  the  policy  the  amount  of  the  loss  or  damage 
was  not  payable  for  ninety  days  after  due  notice  and  proofs  of 
loss.  The  policy  provided  that  the  proofs  of  loss  should  be  de- 
livered within  thirty  days,  and  that  the  assured  should,  if  re- 
quired, submit  to  a  personal  examination.  The  insured  deliv- 
ered the  proofs  of  loss  to  the  secretary  of  the  company  within 
the  thirty  days,  and  the  examination  was  made  after  the  expira- 
tion of  the  thirty  days.  Ileldj  that  the  examination  was  no  part 
of  the  proofs  of  loss,  and  that  the  time  of  payment  is  to  be 
reckoned  from  the  delivery  of  the  proofs  of  loss,  and  not  from 
the  examination. 

Winnesheik  Ins.  Co.  vs.  Schueller. 

— 5183. 

POLICY. 

§  188.  Fire. —  Waiver  of  Written  Condition  by  Agent — 
Gunpowder. — A  clause  in  the  policy  provided  that  the  policy 
should  be  void  if  gunpowder  was  kept  in  the  house  without 
written  permission,  and  that  nothing  less  than  a  distinct  agree- 
ment indorsed  on  tlie  policy  should  l)c  construed  as  a  waiver  of 
any  condition  or  r(\striction.  The  insured  at  the  time  of  the 
loss,  had  on  hand  a  few  pounds  of  gunpcnvdcr,  kept  with  the 
knowledge  and  express  permission  of  the  company's  agent. 
Held^  that  "the  company  was  chargeable  with  the  act  of  the 
agent  in  giving  permission  to  kcc])  the  powder,  and  as  the  pro- 
vision for  forfeiture  was  made  solely  for  the  })en(*tit  of  the  com- 
pany, it  must  be  regarded  as  havijig  waived  it,  upon  the  principle 
that  what  is  exclusively  tor  its  henetit,  it  can  enjoy  or  not  as  it 
pleases.  Some  of  the  hiterdicted  ai-ticles  are  gunpowder,  salt- 
petre, nitrate  of  soda,  petroleum,  benzine,  gasoline,  spirit  of 
gas,  or  any  burning  tluid.  Such  conditions,  printed,  as  they 
usually  are,  in  the  smallest  type,  and  read  with  gi*eat  difficulty, 
are  but  traps  when  the  attention  is  not  called  to  them.  There 
is  scarcely  a  housekeeper  in  the  State  who  does  not  keep  on 
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hand  some  one  or  more  of  the  prohibited  articles.  With  knowl- 
edge of  the  fact  on  the  part  of  agents,  and  when  no  notice  is 
given  of  the  stringent  character  of  the  condition,  but  specific 
authority  is  granted  to  continue  to  keep  the  articles,  the  com- 
pany waives  the  forfeiture." 

Atlantic  Ins.  Co.  vs.  Wright,  22  ni.,  462;  N.  E.  F.  &  M.  Ins.  Co.  vs. 
Schettler,  38  111.,  166;  Com.  Ins.  Co.  vs.  Spankneble,  52  111.,  53;  Phoenix 
Ins.  Co.  vs.  Slaughter,  12  Wall.,  401. 

Reaper  City  Ins.  Co.  vs.  Jones.* 
Rep'd  Jour*!  p.  759.  III.  S.  C. 

§  189.  FiKE. — Avoidance  of  ^Limitation — War. — The  policy 
provided  that  ^'uo  suit  or  action  shall  be  sustainable  unless  com- 
menced within  the  time  of  twelve  months  next  after  the  loss 
shall  occur,  and  in  case  such  action  shall  be  commenced  after 
the  expiration  of  twelve  months  next  after  such  loss,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclusive  evidence  against 
the  validity  of  the  claim/'  Suit  was  brought  upon  the  policy 
after  the  expiration  of  more  than  twelve  months  from  the  time 
of  the  loss.  The  plaintift'  claimed  that  the  late  civil  w^ar  pre- 
vented the  bringing  of  the  snit  within  the  twelve  months  pro- 
vided in  the  policy.  Ildd^  that  ''the  ])(n'iod  of  twelve  months, 
which  the  contract  allowed  the  plaintiH'  for  bringing  his  suit, 
does  not  open  and  expand  itself,  so  as  to  receive  within  it  three 
or  four  y(^ars  of  legal  disability,  created  by  the  war,  and  then 
close  togotlic  r  at  the  end  of  that  period,  so  as  to  complete  itself, 
as  though  the  Avar  never  occurred,"  and  that  "if  the  plaintiff 
shows  any  reason,  Avhich  in  law  rebuts  the  presumption,  which 
on  the  failnre  to  sue  within  twelve  months,  is,  by  the  contract, 
made  cont-lusive  against  the  validity  of  the  claim,  that  presimap- 
tion  is  not  revived  again  by  the  contract.  It  would  seem  that 
w^hen  once  rebutted  fully,  nothing  ])ut  a  presumption  of  law  or 
a  presumption  of  fact  could  again  revive  it.  There  is  nothing 
in  th(^  contract  which  docs  it,  and  we  know  of  no  such  presump- 
tion of  hiw."  Thhl,  alx),  that  ''the  disability  to  sue,  imposed 
on  plaintifl'  by  th(^  war,  relieves  him  from  the  consequences  of 
failing  to  bring  suit  within  twelve  months  after  the  loss,  because 

*  Decision  rciHlcn'.l  June  -JUl).  l'<72.    To  aiM'^'ar  in  ■^^\  Ul. 
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it  renders  a  compliance  with  the  condition  impossible,  and  re- 
moves the  presimiption,  which  the  contract  says  shall  be  conclu- 
sive against  the  validity  of  the  plaintiflTs  claim.  That  part  of 
the  contract,  therefore,  presents  no  bar  to  plaintiff's  right  to 
recover." 

Semmes,  Adm^r,  vs.  City  Fire  Lis.  Co.* 
Rep'd  Jourl  p.  663.  U.  S.  S.  C. 

§  190.^l4S». — Mistake  in  —  Parol  Evidence — Equity, — 
Sartorius,  the  agent  of  the  plaintiffs,  doing  business  both  by 
publication  and  sign,  stated  to  the  agent  of  the  company,  at  the 
time  of  taking  out  a  former  policy,  in  another  company,  of 
which  he  was  also  agent,  that  he  was  doing  business  as  agent  of 
the  appellees,  and  the  policy  Mas  issued  to  liim  as  such  agent. 
Aftei"wards,  he  requested  the  same  agent  to  make  out  another 
policy,  in  this  company,  as  the  first  was  made  out,  and  took  it  for 
granted  the  agent  had  done  so.  By  accident  or  mistake,  the 
agent  omitted  or  neglected  to  insert  in  said  policy  that  said  Sar- 
torius was  insured  as  agent.  IMd^  that  "a  coiui  of  equity  has 
authority  to  reform  a  contract,  where  there  has  been  an  omission 
of  a  material  word  or  stipulation  by  mistake,  and  a  policy  of 
insurance  is  within  the  principle.  But  a  court  ought  to  be  ex- 
tremely cautious  in  the  exercise  of  such  an  authority.  It  ought 
to  withhold  its  aid  where  the  mistake  is  not  made  out  by  the 
clearest  evidence." 

1  Phillips  on  Ins.  72,  and  2  Pliilli2)s  on  Ins.,  .300;  Phoenix  Fire  Ins.  Co., 
vs.  Gunqe,  1  Paige,  278. 

And  that  "a  court  of  equity  Avill  grant  relief  in  cases  of  mistake 
in  written  agreements,  not  only  when  the  fact  of  the  mistake  is 
expressly  established,  but  is  fairly  iini)lied  from  the  nature  of 
the  transaction." 

1  Story's  Eq.  Jnr.,  161,  §  162,  and  Wyclie  vs.  Green,  11  Ga.  171,  172. 

Held^  also,  that  "parol  evidence  is  admissable  to  prove  the 
mistake,  though  it  is  denied  in  the  answer,  and  this,  either  when 
the  plaintiff  seeks  relief  affirmatively,  on  the  ground  of  mistake, 
or  when  the  defendant  sets  it  uj)  as  a  defense,  or  to  rebut  an 
equity." 


*  Decision  rendcreil  Dec.  18th,  ISTl 
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Gillespie  vs.  Moon,  2  John,  Ch.  585 ;  Wilbnan  vs.  Wright,  9  Ind.  126  j 
and  Davidson  vs.  Green,  3  Sneed,  384;  Lambert  vs.  Hill,  41  Me.,  475,  and. 
Adams  vs.  Stevens,  49  Me.,  366. 

Held^  also,  that  the  confidence  reposed  in  the  agent  of  the 
company  was  a  reasonable  confidence,  and  that  it  was  competent 
for  the  court  below  to  correct  and  reform  the  policy  issued  on 
the  agent's  own  account,  in  such  a  manner  as  to  cover  the  inter- 
ests of  the  appellees,  and  to  render  judgment  for  the  appellees ^ 
upon  the  policy  as  reformed. 

The  Phcenix  Ins.  Co.  vs.  Hoffhcimer  Bros.  &  Co.* 
Rep>d  Jour»l  p.  651.  Mi88.  S.  C. 

PRACTICE. 

§  191.  Fire. — New  Trial  on  Error, — The  court  below 
erred  in  overruling  the  challenge  of  a  juror.  Held^  that,  this- 
court  will  not  gi*aut  a^new.  trial  or  reverse  a  judgment  on  error 
for  misdirection  of  the  court  below,  if  it  appears  from  the  en- 
tire record  that  justice  has  been  done,  and  that  the  errors  com- 
plained of  could  not  have  affected  the  merits  of  the  case  or  in- 
fluenced the  action  of  the  jury. 

Winncshcik  Ins.  Co.  vs.  Schueller. 

— §18S. 

PROOFS  OF  LOSS. 

§  192.  Fire. —  Objections  io. — The  policy  provided  that  "in 
case  of  loss  the  insured  shall  give  immediate  notice  thereof,  and 
shall  render  to  the  company  a  particular  account  of  said  loss, 
under  oath,  stating  the  time,  origin  and  circumstances  of  the 
fii'c."  The  fire  occurred  April  8th,  and  the  proofs  of  loss  were 
made  on  the  13th  of  August  following.  The  company  refused 
to  pay,  claiming  that  the  proofs  of  loss  were  not  made  within 
proper  time.  HeJd^  that  it  is  "a  general  principle,  applicable  to 
all  cases  of  this  nature,  that  where  the  company  declines  to  re- 
ceive the  proofs  of  loss  and  to  pay  it  upon  the  ground  of  insuf- 
ficiency or  informality  in  such  proofs,  or  because  made  out  of 
time,  as  was  done  in  this  instance,  it  shall,  in  its  communica- 

♦  Decinion  rendered  April.  1S72.    To  appear  in  ^)  Mi.ss. 
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tion  to  the  assured,  state  the  grounds  of  such  refusal  on  its  part,^ 

as  the  same  are  then  known  or  believed  to  exist  by  the  officers 

or  agents  having  charge  of  the  business." 

KiUips  vs.  Putnam  Fire  Ins.  Co.,  Wis.  S.  C,  1  Ins.  Law  Jour'l,  169. 

G^ Connor  vs,  Hartford  Fire  Ins.  Co. 

-^  5  179. 

§  193.  Fire. —  Waiver  in — Personal  Examination  of  In- 
sured.— The  policy  required  that  the  assured  should  make  out  a 
written  account  of  the  loss,  within  thirty  days  thereafter,  and 
deliver  it  at  the  office  of  the  company,  and,  if  required,  submit 
to  an  examination,  under  oath,  by  an  officer  of  the  company,  or 
any  person  appointed  by  the  company.  "When  the  secretary 
was  first  notified  of  the  loss,  he  gave  the  appellee  a  blank,  on 
which  to  make  her  proofs  of  loss.  This  was  filled  up  and  re- 
turned to  him.  He  examined  it,  and  made  no  objection  to  it, 
except  that  a  few  articles  were  not  covered  by  the  policy,  and 
erased  them.  He  retained  the  paper,  and  did  not  require  any 
further  proof,  or  the  performance  of  any  other  act.  During 
the  thirty  days  appellee  visited  the  office  of  the  company  on 
diflferent  occa^^ions,  after  she  had  delivered  her  proof  of  loss, 
and  no  additional  requirement  was  made,  and  no  olyection  pre- 
ferred." The  account  of  the  loss  thus  delivered  was  not  for- 
mally correct,  and  some  of  the  requirements  in  the  condition  of 
the  policy  were  omitted.  IMdy  that  tlie  personal  examination 
provided  for  by  the  policy,  and  made  by  tlio  officers  of  the  com- 
pany, after  the  ex|iiration  of  the  thirty  days  from  the  fire,  con- 
stituted no  pai-t  of  the  proof  required  on  the  pai-t  of  the  insur- 
ed. If  the  corporation  desired  this  personal  examination  in  aid 
or  as  explanatory  of  the  proofs  submitted  by  the  assured,  it 
should  have  insisted  upon  it  within  tlic  thirty  days.  Ileldy  also, 
that  the  company  had  waived  any  omissions  or  irregularities  in 
the  proof  of  loss  delivered.  "Good  fiiith  required  that  the 
company  should  apprise  tlie  assured  of  any  objections  enter- 
tained, before  she  lost  her  right  to  supply  defects  and  omis- 
sions." 

Peoria  Marine  &  Fire  Ins.  Co.  vs.  Lewis,  18  111.,  5.58 ;  (ireat  Western  Ins. 
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€o.  vs.  Staaden,  26  111.,  361 ;  Turley  vs.  The  X.  Am.  Ins.  Co.,  25  Wend., 
{J74;  ^tna  Ins.  Co.  vs.  Tyler,  16  Wend.,  385. 
Winnesheik  Ins.  Co.  vs.  Schueller. 

H83. 
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REPOKT  OF  DECISIONS 


RENDERED  IK  INSURANCE  CASES,  IN  THE  UNITED  STATES  SUPREME 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE  SUPREME 

COURTS,  SINCE  JANUARY  1,  1871. 


From  certififid  transcripts  in  oi/r  possession. 


SUPREME  COUKT  OF  WISCONSIN. 


F.  O'CONNOR,  i?e.s7>7,  1 

} 
THE  HARTFORD  FIRE  INS.  CO..  Ai^pf^} 


Where  the  policy  provijleil  thiit  **in  ca^c  of  lo>>  the  in>iind  >liall  ^i\('  inuiiodiate  no- 
tice thereof,  una  shall  reiulor  to  the  company  a  parti«iilar  account  of  >nu\  lo>s,  under 
oath,  stating  the  time,  origin,  and  circunistiui(«*s  of  tlic  lire,"  the  word  ''unmedi- 
ate"  does  not  apply  to  or  (pialify  anything  but  tlicMioiicc,  whidi  not  being  required 
to  be  in  writing,  immediate  \erbal  iloticc  satislio  the  condition. 

It  is  a  general  principle  that  where  the  company  (hclincs  to  re<'eive  tlu*  ])roufs  of  loss 
and  to  i)ay,  upon  the  groun<N  of  any  insutticicncy  ov  informality  in  such  proofs,  or 
because  ma<lc  out  of  time,  it  shalfstate  to  the  assur<'d  the  grounds  of  such  refusal 
on  its  part,  as  the  same  are  then  known  or  believed  to  exist  by  the  oihcers  or  agents 
having  charge  of  the  business. 

It  is  well  settled  in  this  State,  that  the  wife,  having  a<'ted  a>  agent  of  her  husband,  i.s 
a  competent  witness  for  him,  to  iirov*^  any  act  done  by  lu-r.or  fact  transpiring  witii- 
in  the  scope  of  such  agency;  and  her  authority  as  such  agent,  when  not  in  writing, 
may  be  proved  by  herself.' 

Where  the  husband  was  permanently  abstMit  and  totally  ignorant  of  the  loss  and  of 
all  the  circumstances  attending  it,  jis  al>o  of  the  kind,  value  and  cjuantity  of  prop- 
ertj-  destroyed,  the  wife  had  authority  to  make  pro«»fs  and  do  other  necessary  acts 
required  of  the  assured,  and  was  conii)etcnt  as  a  witnes>  lo  testify  to  facts  alone 
within  her  knowledge,  and  that  without  exi»ress  direi-tions  or  delegation  of  power 
from  her  husband. 
The  wife  could  only  testifv  to  those  facts  which  came  within  the  scn])e  of  her  author- 
ity as  agent  of  her  husband  during  his  ab>»'nee,  and  was  not  com))etent  to  testitV 
in  regard  to  her  husband's  owner-^hii)  of  the  land  upon  which  the  in>ured  property 
was  situated. 


♦  Decision  rendered  May  istli,  1872 
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Dixon,  C.  J. 

It  is  objected  that  the  proofs  [of]  loss  furnished  to  the  company 
were  not  made  within  proper  time.  The  fire  occurred  April  8th,  and 
the  proofs  of  loss  were  made  [and]  sworn  to  the  13th  of  August  after. 
The  requirement  of  the  policy  is  that,  "in  case  of  loss,  the  insured 
shall  give  immediate  notice  thereof,"  and  then  immediately  follows 
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company  requires  the  assured  to  make  the  fullest  disclosure,  and  sub- 
mit to  the  most  rigid  examination  on  his  part,  which  is  all  very  proper, 
and  why  should  not  the  company  in  turn  notify  him  of  the  objections 
.  it  takes  to  the  form  and  sufficiency  of  his  proofs,  and  of  its  reasons  for 
refusing  payment  ?     It  is  the  opinion  of  this  court  that  it  should. 

It  is  objected  that  it  was  incompetent  for  the  wife  of  the  plaintiff  to 
testify  to  the  facts  showing  her  agency  for  her  husband  in  the  trans- 
actions connected  with  the  insurance  or  the  proof  of  the  loss.  It  is 
well  settled  in  this  State,  that  the  wife,  having  acted  as  agent  of  her 
husband,  is  a  competent  witness  for  him,  to  prove  any  act  done  by 
her,  or  fact  transpiring  within  the  scope  of  such  agency.  It  is  a  well 
settled  principle,  generally,  as  appears  from  the  citations  by  counsel 
for  the  plaintiff,  that  the  authority  of  au  agent,  when  not  in  writing, 
or  required  to  be,  may  be  proved  by  the  agent  himself.  This  princi- 
ple, which  governs  in  the  proof  of  all  other  agencies,  cannot  be  denied 
operation  in  the  single  case  where  the  wife  acts  as  the  agent  of  the 
husband,  or  the  husband  as  the  agent  of  the  wife.  No  reason  is  as- 
signed for  the  discrimination,  and  it  is  believed  none  in  fact  exists. 

In  the  present  case  the  plaintiff  and  husband  was  absent  from  home 
at  the  time  the  house  took  fire,  and  with  its  contents  was  consumed. 
He  was  not  absent  temporarily,  Ijut  had  been  gone  over  fourteen 
months  when  the  burning  took  place,  and  was  still  absent  when  the 
cause  was  tried  in  the  court  below,  nearly  three  years  after  his  de- 
parture. 

In  Meek  vs.  Pierce,  19  Wis.,  300,  this  court  held  that  the  wife  left 
in  charge  of  the  house  and  premises  of  the  husband  during  his  tem- 
porary absence  from  home,  did  not  ])ecouie  liis  agout  in  such  a  sense 
that  she  could  bind  him  by  her  consent  to  have  the  premises  searched 
for  stolen  property- ;  nor  were  the  cireunistances  such  as  to  make  her 
a  competent  witness  in  his  behalf  in  an  action  of  tresj)ass  by  him 
against  the  persons  making  the  search,  to  show  that  such  consent  was 
not  given. 

In  a  late  case  it  was  also  held  that  the  wile  of  a  husband  who  had 
absconded,  did  not  thereby  become  his  agent,  with  general  authority 
to  sell  or  dispose  of  his  personal  property.  Butts  vs.  Newtow,  ante, 
(unreported).  But  in  a  case  like  the  present,  with  the  husband  per- 
manently absent,  and  totally  ignorant  of  the  loss  or  destruction  of  the 
property,  and  of  all  the  circumstances  attending  it,  as  also  of  the 
kind,  value  and  quantity  of  proj^erty  destroyed,  it  wouUl  seem  that  the 
authority  of  the  wife  to  make  the  pr<;ols  and  do  other  necessary  acts 
re<juired  of  the  assured,  and  hei-  conqu'teney  as  a  witness  to  testily  to 
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facts  alone  within  her  knowledge,  would  at  once  ex  necessitate  arise. 
Such,  in  the  judgment  of  this  court,  were  the  authority  and  competency 
of  the  wife  here  in  the  absence  of  any  express  directions  or  delegation 
of  power  from  her  husband  to  her.  But  there  was  evidence  of  such 
express  power.  She  testified  that  he  told  her  "to  care  for  the  place 
and  property  until  he  returned ;"  "  to  take  care  of  it  the  same  as  him- 
self until  he  returned." 

The  objection,  based  on  a  strict  and  literal  construction  of  the  lan- 
guage of  the  policy,  that  no  one  but  "the  assured"  can  give  the 
notice,  and  that  the  proofs  must  be  verified  by  his  oath,  and  cannot, 
under  any  circumstances,  be  verified  by  the  oath  of  another,  is  too 
refined  and  unreasonable  to  merit  serious  consideration.  It  is  proper, 
however,  to  observe  that  counsel  do  not  urge  it,  though  it  seems  to 
have  been  looked  upon  as  important  by  some  of  the  agents  of  the 
company. 

The  exception  to  the  ruling  of  the  court  excluding  the  evidence  of- 
fered by  the  company  for  the  purpose  of  showing  that  the  plaintiff, 
who  was  represented  in  the  application  and  policy  as  the  owner  of  the 
land  on  which  the  house  stood,  was  not  such  owner,  but  held  only  au 
executory  contract  for  the  purchase  of  it,  resolves  itself  into  a  ques- 
tion of  the  competency  of  the  wife  of  plaintiff  to  give  testimony  upon 
that  subject.  The  company  recalled  the  wife  as  a  witness  in  its  be- 
half, and  the  offer  was  to  prove  by  her  testimony  that  the  husband 
held  only  a  contract  for  the  purchase  of  the  lot.  The  court  excluded 
the  testimony  upon  the  ground  tliat  the  wife  could  only  testify  as  to 
those  facts  which  came  within  the  scope  of  her  authority  as  agent  of 
her  husband  during  his  absence,  and  that  this  was  not  such  a  fact. 
The  court  observed  the  distinction  which  the  decisions  clearly  main- 
tain as  to  the  extent  of  the  wife's  competency  as  a  witness  for  or 
against  her  husband  in  actions  to  which  he  is  a  party,  and  the  ruling  was 
obviously  correct.  Birdsall  vs.  Dame,  16  Wis.,  235  ;  Hobby  vs.  Wis- 
consin Bank,  17  Wis.,  1G7  ;  Schoefler  vs.  The  State,  3  Wis.,  823  ;  Par- 
rel vs.  Hedwell,  21  Wis.,  182  ;  Butts  vs.  Newton,  supra;  Barnes  vs. 
Martin,  15  Wis.,  210  ;  Hays  vs.  Hays,  19  Wis.,  182  ;  Crook  vs.  Hea- 
ny,  25  Wis.,  5G9  ;  The  State  vs.  Dudley,  7  Wis.  664.  The  wife  in 
this  case  was  competent,  and  might  be  examined  as  a  witness  as  to 
all  facts  transpiring  within  the  scope  of  her  agency,  and  whilst  she 
was  acting  as  the  representative  of  her  husband,  but  she  was  not  a 
general  witness  in  the  cause.  The  inquiry  concerning  her  husband's 
title  or  want  of  title  to  the  lot  at  the  time  he  obtained  the  insurance, 
was  not  an  inquiry  into  any  fact  or  act  transpiring  in  the  coiu-se  of  her 


Digitized  by 


Google 


1872]  Heed  in  Mattel'  of  Independent  Ins.  Co.  735 

agency,  or  with  which  she  was  connected  in  the  capacity  of  agent.  It 
was  a  general  fact,  disconnected  with  her  representative  character,  and 
of  which  she  was  incompetent  to  speak  as  a  witness.  The  company, 
if  desirous  of  establishing  the  fact,  if  it  were  a  fact,  should  have  of- 
fered to  prove  it  by  some  competent  witness,  or  other  admissible  evi- 
dence. 

It  appears  from  the  whole  record,  therefore,  that  there  was  no  error 
for  which  the  verdict  or  judgment  should  be  disturbed,  and  that  the 
judgment  must  be  affirmed. 

It  is  so  ordered. 


UNITED  STATES  CIRCUIT  COURT, 

DISTRICT    OF   MASSACHUSETTS. 


CHESTER  I.  REED,  et  at.  Petitioners,' 

In  the  Matter  of  the 

INDEPENDENT  INSURANCE  CO. 

CongresH  is  as  com])etent  to  apply  laws  on  tho  subject  of  bankruptcy  to  private  cor- 
porations created  by  the  States  as  to  natural  persons  or  i)rivate  corporations  cre- 
ated by  authority  of  Congress. 

State  laws  on  the  subject  of  bankruptcy  and  in>ol\  ency  must  yield  to  the  law  of 
Congress  on  the  same  subject,  when  the  .State  law  api)lies  to  the  same  subject 
matter;  and  when  itditlers  in  material  respects  fnmi  the  law  of  Congress,  the  State 
law  is  suspended,  while  the  law  of  Congress  remains  in  force. 

The  Independent  Insurance  Company,  of  Boston,  is  a  corporation  created  by  the  laws 
of  Massachusetts,  to  transact  the  **•  l)UsiucsH'*  of  insuran«'c.  It  is  clearly  included 
in  the  class  of  *' business  or  ccmimercial  corporations"  to  which  the  provisions  of 
the  bankrupt  act  apply. 

After  the  passage  of  the  bankrupt  act  the  company  became  insolvent  and  cf>mmitted 
acta  of  bankrui)tcy.  Aft^-r  this  time,  the  operation  of  any  State  law^  regulating 
the  Jissigimient  anil  distribution  of  the  property  of  the  insolvent  debtor  corpora- 
tion, and  attecting  the  same  persons,  pro|>erty  and  rights  that  would  be  atlccted  by 
proceedings  und«'r  the  bankrujit  act,  was  suspended. 

By  a  final  decree  of  the  State  Supreme  Couit,  in  a  suit  institute*]  by  the  Insurance 
Commissioner,  in  behalf  of  the  State,  the  injunction  previouslv  issued  was  made 
perpetual;  the  petitioners  were  a[ti)ointed  receivers,  and  in  tlie  language  of  the 
court  it  was  "  further  adjudged  and  decreed  that  said  corporation  be,  and  the  same 
is  hereby  dissolved."  The  "company  was  insolvent  and  had  committed  acts  of 
bankruptcy,  by  fraudulent  prefen'nc\'s.  Creditors  tiled  their  petition  in  the  Uni- 
ted States  District  Court  for  adjudicati(Mi  of  bankruptcy  against  the  company,  and 
subsequent  to  the  decree  of  the  State  court  the  company  was  adjudged  bankrupt, 
and  a  warrant  of  bankruptcy  was  issued. 

The  statutes  of  the  State  under  which  these  proceedings  were  histituted  by  tlie  In- 

♦Decibion  rendered  1872. 
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surance  Oommissioner  do  not  contemplate  or  authorize  any  such  decree  as  would 
annul  the  existence  of  the  corporation,  and  no  such  decree  was  sought  in  the  pe- 
tition or  made  by  the  court. 

By  a  fair  construction  of  language,  it  was  the  intention  of  the  court  only  so  far  to 
*  dissolve  the  corporation,  as  in  the  language  of  the  statutes  under  which  they  were 
acting,  might  "be  needed  to  suspend,  restrain  or  prohibit"  the  further  continu- 
ance of  the  "  business  "  of  the  company.    The  corporation  still  exists  for  the  pur- 
pose of  being  proceeded  with  in  bankruptcy. 

It  is  not  necessary  to  determine  to  what  extent  the  receivers  have  the  authority  to 
represent  the  corporation. 

They  have  no  power  to  withhold  the  assets  of  the  company  and  to  liquidate  ita 
liabilities  and  affairs  according  to  the  mode  provided  by  the  State  laws  for  the 
liquidation  of  insolvent  corporations. 

Shepley,  J. 
The  constitution  of  the  United  States  confers  upon  congress  the 
power  to  establish  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States.  Unquestionably,  congress  is  as  competent  to 
apply  such  laws  to  private  corporations  created  by  the  States  as  to 
natural  persons,  or  private  corporations  created  by  authority  of  con- 
gress ;  Sweet  vs.  B.,  H.  and  Erie  R.  K.,  5  B.  R.,  240.  Congress  has 
exercised  the  power  thus  confeiTcd  upon  it  by  the  constitution,  by  the 
enactment  of  the  bankrupt  act,  and  "the  provisions  of  this  act  apply 
to  moneyed,  business  or  commercial  corporations."  Having  thus  ex- 
ercised this  power  by  the  enactment  of  the  bankrupt  act,  and  the  con- 
stitution further  providing  that  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  of  the  constitution,  shall  be  the  supreme 
law  of  the  laud,  the  inference  is  irresistible  that  State  laws  on  the 
subject  of  baukruptc}'  and  iusolvenc}-  must  yield  to  the  law  of  con- 
gress on  the  same  subject,  when  the  State  law  applies  to  the  same  sub- 
ject-matter ;  and  when  it  differs  in  material  respects  from  the  law  of 
congress,  it  appears  clear  that  the  State  law  is  suspended,  while  the 
law  of  congress  remains  in  force.  Ex  parte  Eames,  2  Story,  323  ; 
Sturgess  vs.  Crowningshield,  4  Wheaton,  122-196  ;  Ogden  vs.  Saun- 
ders, 12  Wheaton,  2\o  ;  May  et  al.  vs.  Buel  et  al.,  7  Gushing,  40  ; 
(Jrisvvold  vs.  Pratt.  0  Melcalf,  23  ;  Thornhill  et  al.  vs.  Bank  of  Louis- 
iana, 5  B.  R.,  372.  The  ludepeudent  Insurance  Company,  of  Boston, 
is  a  corporation  created  ])y  the  laws  of  Massachusetts,  to  transact  the 
*M)usiness  "  of  insurance.  It  is  clearly  included  in  the  class  of  *' busi- 
ness or  commercial  cor[)orations  "  to  which  the  provisions  of  the  bank- 
rupt act  ap[)ly.  After  the  passage  of  the  bankrupt  act,  it  became  in- 
solvent, and  committed  such  acts  of  bankruptcy  as  clearly  constituted 
it  "one  of  those"  corporations  whose  pecuniary  condition  brings  them 
within  the  provisions  of  the  act,  entitled  to  the  benefits  which  the  act 
confers,  and  subject  to  all  its  obligations  and  requirements.  Sweet 
vs.  the  B..  Tl.  an<l  Erie  R.  R.,  before  cited.  After  this  time,  the  oper- 
:ition  of  nnv  State  law.  rei2:ulating  the  assignment  and  distribution  of 
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the  property  of  the  insolvent  debtor  corporation,  and  affecting  the 
same  persons,  property  and  rights  that  would  be  affected  by  proceed- 
ings under  the  bankrupt  act,  was  suspended.  It  was  not  the  intention 
of  the  fVamers  of  the  constitution,  or  of  congress,  when  it  enacted  the 
bankrupt  act,  to  have  in  existence  two  distinct  and  diverse  systems 
affecting  the  same  persons,  property  and  rights,  leaving  it  to  the  op-^ 
tion  of  the  debtor  to  elect  one  or  the  other  at  his  pleasure.  In  the 
language  of  the  Supreme  Court  of  Massachusetts,  in  Gushing  vs.  Ar-^ 
nold  et  al.,  9  Metcalf,  23,  "' When  the  power  is  exercised  by  congress,, 
and  a  baiiki'upt  law  ia  in  force,  it  docs  suspend  all  State  insolvent  laws 
applicable  to  like  cases,  and  this  effect  follows  the  enactment  of  such 
bankrupt  law,  and  does  not  require  the  actual  institution  of  proceed- 
ings in  bankruptcy  to  produce  such  result."  On  the  9th  day  of  Jan- 
uary, 1872,  the  firm  of  Joseph  Nickerson  &  Co.,  filed  their  petition 
for  adjudication  of  bankruptcy  against  the  Independent  Insurance 
Company.  Tlie  petition  sots  forth,  inter  (dia,  the  insolvency  of  the 
company,  and  alleges  that  the  coinpaiiy  comniitted  acts  of  bankruptcy 
by  fraudulent  preferences,  on  the  14th  day  of  October,  1871,  to  Ed- 
ward Atkinson  and  to  Ileurv  Atkins  cS:  Co.,  who  were  creditors  of  the 
company,  and  whose  claims  had  long  been  overdue  when  the  payment 
was  made.  Upon  filing  proofs  sustaining  the  allegations  in  the  petition, 
an  order  was  issued  by  the  district  court  to  the  insurance  company  to 
show  cause  why  the  prayer  of  the  petition  should  not  be  granted. 
On  the  return  da}^  of  this  order,  Chester  I.  Reed  and  George  Riplc*A 
filed  a  plea  to  the  jurisdiction  of  the  court,  setting  out  that,  on  the 
*Jth  day  of  January,  l.s72,  they  were,  by  a  decree  of  the  Supreme 
Judicial  Court  of  ^Massachusetts,  rendered  in  a  suit  instituted  on  the 
2d  day  of  December,  LSTl.  In*  the  Insurance  Connnissioner  in  behalf 
of  the  Commonwealth  of  ^Massachusetts  against  said  insuiance  com- 
pan3%  appointed  receivers  of  said  company,  and  had  accepted  the 
tnist  and  duly  entered  upon  the  performance  of  their  duties.  The 
plea  further  avers  that,  by  the  decree  aforesaid  of  the  Supreme  Judi- 
cial Court  of  the  Commonwealth  of  Massachusetts,  the  ludependent 
Insurance  Company,  which  was  a  corporation  ereatcMl  and  existing 
under  and  b}'  virtue  of  a  statute  of  said  Commonwealth,  was  dissol- 
ved, and  an  injunction  which  had  i)reviously  issued  in  said  suit  against 
any  further  prosecution  of  its  business  by  said  insurance  company, 
was  made  perpetual.  The  record  of  the  procee<lings  in  the  sujireme 
court,  and  of  the  decree,  is  annexed  to  the  plea,  an<l  makes  a  part 
thereof.  The  decree  of  the  district  court  then  pi'oceecls  as  follows : 
*'And  it  appears  that  no  <lenial  of  baukruptcy  ^vas  made  on  the  re- 
—46 
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turn  day  of  the  order  to  show  cause,  and  that  said  corporation,  by  its 
nnswer  admits  the  acts  of  bankruptc}^  alleged  against  it.  And  there- 
upon, and  upon  consideration  of  the  proofs  in  said  cause,  and  the  ar- 
guments of  counsel  thereon,  it  was  found  that  the  facts  set  forth  in 
said  petition  were  true,  it  as  therefore  adjudged  that  the  Independent 
Insurance  Company  became  banki'upt  within  the  true  intent  and  mean- 
ing of  the  act  entitled  "An  Act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,*'  approved  March  2,  1867, 
before  the  filing  of  said  petition,  and  it  is  therefore  declared  and  ad- 
judged bankrupt  accordingly.*'  A  warrant  in  bankruptcy  was  accord- 
ingly issued.  Within  the  time  prescribed  by  the  rules,  the  receivei*s 
filed  in  this  court  their  petition  for  a  revision  and  reversal  of  these 
orders  and  decrees  of  the  district  court  in  bankruptc}-.  The  errors 
assigned  by  the  petition  in  the  judgment,  orders  and  decrees  of  the 
<listrict  court  are:  1st.  That  because  of  the  proceedings  in  the  Su- 
preme Judicial  Court  of  Massachusetts,  pleaded  as  aforesaid,  and  ver- 
ified ])v  the  record  aforesaid,  and  which  record  was  not  in  any  respect 
controverted,  and  because  of  the  statutes  of  said  Commonwealth  in 
relation  to  insurance  corporations,  the  said  district  court  had  not  jur- 
isdiction to  make  said  orders,  adjudications  and  decrees.  2d.  Because 
of  said  proceeding  of  said  supreme  court  and  said  statutes,  and  upon 
the  pleading  and  proofs  aforesaid,  said  corporation  had  no  right  to 
appear  in  said  court,  except  bv  said  Reed  and  Ripley,  the  petitioners, 
and  could  not  l)y  any  counsel,  against  the  objection  of  said  Reed  and 
Ripley,  appear,  or  admit  the  truth  of  an}'  averment,  plea  or  allegation, 
or  matter  of  fact  or  law. 

The  j)etition  then  alleges  that  the  decree  of  said  court,  basing  its 
adjudication  of  bankruptcy  wholly  upon  the  admissions  of  said  parties 
i-laiming  to  act  as  president  and  attorney  of  said  company,  was  erro- 
neous, and  it  avers  that  the  corporation  was  dissolved  on  the  9th  day 
of  January.  In  sui)port  of  the  petition  for  the  exercise  of  the  revi>- 
ory  i)owi'i-  of  this  court,  counsel  conten<l  that  the  corporation  was  tht- 
creation  of  the  State,  and  existed  merely  at  its  pleasure  ;  that  it  was 
<*learly  in  the  i)ower  of  the  State  to  dissolve  it,  that  this  power  ha«l 
l)i'en  exercised,  that  the  corpcn'ation  is  defunct,  and  became  so  before 
the  adjudication  in  l)ankrupt('v  :  that  conseriuently  the  proceedings 
abated,  there  being  no  i)rovisi<)n  in  the  bankrupt  Act  to  the  contrary  ; 
:hat  the  State  law  does  not  continue  the  corporation  in  being  so  as  to 
I'hango  this  result;  and  that,  if  the  corporation  is  still  living,  it  can 
only  act  through  receivers,  an<l  therefore  the  decree  of  the  district 
court  was  erroner)us.     rnque.stiona))ly.  under  ordinary  circumstances. 
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the  sovereignty  which  has  called  a  corix)ration  into  being,  and  which, 
%y  the  terms  of  the  charter  or  by  the  provisions  of  general  law,  has 
reserved  the  right  to  do  so,  may  amend  the  charter  or  repeal  it  at  will 
by  the  legislature,  or,  acting  through  its  judicial  tribunals,  it  may  de- 
<ilare  the  charter  forfeit,  or  terminate  the  existence  of  the  corporation. 
Whether,  subsequent  to  the  exercise  by  congress  of  its  constitutional 
power  to  establish  a  uniform  system  of  bankruptcy',  it  would  be  with- 
in the  power  of  a  State,  acting  either  through  its  legislature  or  its  ju- 
dicial tribunals,  after  an  act  of  bankruptcy  had  been  committed  by  an 
insolvent  corporation,  and  all  State  insolvent  laws  applicable  to  such 
cases  were  suspended,  to  annul  the  existence  of  the  bankrupt  corpor- 
ation, so  as  to  prevent  the  commencement  of  process,  or  abate  the 
proceedings  after  they  had  been  commenced  under  the  act  of  Congress, 
may  well  be  doubted.     If  this  could  be  done,  the  operation  of  the 
bankrupt  law  upon  insolvent  corporations  could  be  defeated,  the  whole 
jurisdiction   in   bankruptcy  foreclosed,  tlie  general    creditors   could 
only  reach  the  assets  within  the  reach  of  State  process,  and  all  extra 
territorial  property  would  be  left  in  the  grasp  of  attaching  creditors, 
and,  so  far  as  the  extra  territorial  assets  were  concerned,  pa}^nents  in 
full  and  preferences  to  favored  creditors  would  be  upheld.     It  is  not 
necessary  to  decide  this  question  in  this  case,  and  at  this  time.     The 
most  cursor}'  examination  of  tlie  section  of  the  58th  chapter  of  the 
Statutes  of  Massachusetts,  under  which  these  proceedings  were  initi- 
ated b}'  the  Insurance  Commissioner,  will  show  that  it  does  not  con- 
template or  authorize  any  such  decree  as  would  annul  the  existence  of 
the  corporation.     A  careful  examination  of  the  record  will  show  that 
no  such  decree  was  sought  or  prayed  for  in  the  ])etition.  and  the  like 
examination  of  the  decree  will  as  conclusively  show  that  no  such  de- 
cree was  made  by  the  court.     Chapter  58,  section   G  of  the  General 
Statutes  of  Massachusetts,  provides  as  follows : 

"  If,  upon  examination,  the  coninii.ssitaicrs  are  of  opinion  that  a 
company  is  insolvent,  or  that  its  condition  is  such  as  to  render  its  fur- 
ther proceedings  hazardous  to  the  public,  or  to  those  holding  its  pol- 
icies, they  shall  apply  to  a  justice  of  llie  supreme  judicial  court  to  is- 
sue an  injunction  restraining  such  company,  in  whole  or  in  part,  frcni 
further  proceeding  with  its  business  until  after  a  full  hearing  can  be 
had.  Such  justice  shall  forthwith  is>ue  tlie  ii)junction,  and  al^er  a  full 
hearing  of  all  parties  interested,  may  dissolve  or  modify  the  same,  or 
make  it  perpetual,  and  he  may  make  such  oiders  and  dcciees  as  may 
be  needful  to  suspend,  restrain  or  prohibit  the  further  continuance  of 
the  business  of  the  company  :  and  may  npjoint  agents  or  receivers  to 
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take  possession  of  the  property  and  efTects  of  the  company,  subject 
to  such  rules  and  orders  as  are,  from  time  to  time,  according  to  the 
course  of  proceedings  in  equity  prescribed  by  the  court  or  a  justice 
thereof  in  vacation." 

It  is  cleai*  that  this  power  to  suspend,  restrain  or  prohibit  the  fur- 
ther continuance  of  the  business  of  the  bankrupt  corporation,  no  more 
authorized  the  court,  in  this  form  of  proceeding,  to  annul  the  being 
of  the  corporation,  than  a  similar  statute  power  to  suspend,  restrain 
or  prohibit  the  further  continuance  of  the  business  of  a  bankrupt  nat- 
ural person  would  authorize  the  court  to  take  the  life  of  the  bankrupt. 
The  Insurance  Commissioner,  in  his  petition,  represented  to  the  court 
that  the  corporation  was  insolvent,  and  its  condition  was  such  as  to 
lender  its  further  proceedings  hazardous  to  the  public  and  its  ix)licy- 
holders.  He  prays  for  a  writ  of  injunction  commanding  the  corpora- 
tion, its  officers  and  agents,  to  refrain  from  further  proceeding  with 
tlie  business  of  the  corix)ration ;  for  the  appointment  of  receivers  to 
take  possession  of  the  property  of  the  corporation,  subject  to  the  or- 
der of  the  court ;  and  for  notice  to  the  corporation  to  show  cause  why 
such  injunction  sliould  not  be  made  peii)etual,  and  the  receivers  ap- 
[)ointe(l  as  prayed  for ;  and  for  such  further  orders  and  decrees  in  the 
premises  as  may  be  needful. 

By  the  final  decree  of  the  court,  tlie  injunction,  previously  issued 
in  said  cause  as  prayed  for,  was  made  perpetual.  Receivers  were  njv 
pointed  to  take  possession  of  the  property  and  effects  of  said  corpor- 
ation, and  lake  chariic  thereof;  to  collect  the  debts  due  the  corpora- 
lion  ;  to  pay  all  de])ts  due  from  said  corporation,  if  the  funds  coming 
to  their  hands  are  suflieieut  therefor,  and,  if  not,,  to  distribute  sai«1 
funds  ratably  anionic  the  creditors  of  said  corporation  who  duly  prove 
their  claims;  and  if  there  is  any  balance  leR  in  their  hands,  after 
paj'ing  the  debts  as  aforesaid,  to  pay  and  distribute  the  same  among 
the  persons  legally  entitled  thereto,  all  under  the  direction  of  this 
court.  ''And  to  this  end,  the  said  receivers  shall  have  power  to  pros- 
ecute and  defend  suits  in  their  own  names,  and  do  all  other  acts  which 
might  be  <lone  by  said  corporation  if  in  being,  for  the  purpose  of 
settling  any  unfniished  business  thereof."  The  decree  further  coni- 
ruands  all  jH'rsons  and  corporations  holding  property  or  e\idences 
of  projierty  of  any  kind  belonging  to  said  insurance  company,  to  de- 
liver the  sjime  to  the  receivers,  and  commands  the  receivers  fortliwith 
to  take  i)ossession  of  the  same.  Then  follows  the  portion  of  the  de- 
(.ree  upon  which  the  argument  of  counsel  is  based.  It  is  as  follows : 
'^It  is  further  adjudged  and  decreed,  that  said  corporation  be,  and  the 
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same  is,  hereby  dissolved."  By  virtue  of  this  decree,  it  is  claimed 
that  the  corporation  ceased  to  exist  for  any  purpose  before  the  adjudi- 
-cation  of  bankruptcy ;  that  the  bankrupt  law  does  not  authorize  pro- 
<;ess  to  issue  in  bankiuptcy  against  defunct  corporations  or  deceased 
individuals,  or  undertake  to  administer  on  their  estates ;  that  it  acts 
only  on  the  living  and  has  no  dealings  with  the  dead,  unless  the}'  die 
lifter  the  decree  in  bankruptcy.  In  this  view  of  the  case  it  becomes 
impoitant  to  consider  whether  this  corporation  is  so  far  defunct, 
whether  its  chaiter  is  so  far  annulled,  and  its  franchise  to  he  a  cor^wr- 
:ation  is  so  far  taken  awa}',  by  this  decree,  that  it  cannot  be  considered 
as  having  any  being  or  existence  for  any  purix)se  whatever. 

We  have  already  seen  that  such  an  act  of  annulling  the  charter  and 
destroying  the  life  of  the  corporation  was  not  provided  for  in  the  sec- 
tion of  the  statutes  under  which  the  proceedings  were  commenced,  nor 
prayed  for  in  the  petition  upon  which  the  decree  was  founded.  It  is 
true,  nevertheless,  that  the  decree  does  adjudge  the  corporation  "  dis- 
siolved,"  but  we  are  satisfied  that,  by  a  fair  construction  of  this  lan- 
guage, as  used  in  the  concluding  portion  of  the  decree,  it  was  the  in- 
tention of  the  court  only  so  far  to  dissolve  the  corporation  as,  in  the 
language  of  the  statutes  under  which  they  were  acting,  might  "be 
needed  to  suspend,  restrain  or  prohibit"  the  further  continuance  of 
the  "'business"  of  the  company ;  and  that  it  was  not  the  intention  of 
the  court,  by  the  use  of  this  language,  to  make  such  a  decree  under 
the  sixth  section,  on  the  api)lication  of  the  Insurance  Commissioner, 
tis  by  virtue  of  the  eighth  section,  and  under  the  other  i)rovisions  of 
the  General  Statutes  of  the  State,  they  might  make  in  a  process  of 
qi'O  ivarranto  instituted  by  the  attorney-general,  adjudging  the  charter 
forfeited  and  annulled.  In  the  language  of  text  writers  of  statutes, 
and  not  infrequently  of  judicial  decisions,  the  phrase  ''dissolving  a 
corporation"  is  used  sometimes  as  synonymous  with  annulling  the 
charter,  or  terminating  the  existence  of  the  corporation,  and  some- 
times as  meaning  merely  a  judicial  act  which  alienates  the  property 
and  suspends  the  business  of  a  corporation,  without  terminating  its 
existence.  Tliis  is  ^)((/7(///.sAs',  not  necrosi.s ;  a  suspension  of  corpor- 
ate action,  not  a  cessation  of  corporate  life.  As  a  solvent  liquid  or 
heat  dissolves  a  crystal  by  separating  the  parts  and  breaking  the  con- 
tinuity of  the  atoms  which  compose  it,  leaving  it  formless  and  invisi- 
ble to  the  eye,  ^et  with  the  capacit}*  of  being  crystallized  anew  into 
its  pristine  form  and  beauty  ;  as  "a  figure  trenched  in  ice,  which  with 
an  hour's  heat  dissolves  to  water  and  doth  lose  its  form,"  and  which 
an  hour's  cold  mav  restore  to  its  original  form  and  substance  ;  as  a 
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meeting,  a  parliament  or  assembly,  dissolved  so  as  to  suspend  for  a 
time  its  unity  of  action,  yet  existing  with  the  capacity  for  a  new  ag- 
gregation of  its  original  constituent  parts,  a  corporation  may  thus,, 
for  certain  piu-poses,  be  considered  as  so  far  dissolved  as  to  be  inca- 
pable of  injury  to  the  public,  and  yet  retaining  all  the  vitality  which 
may  be  essential  for  the  protection  of  the  rights  of  others.  This  doc- 
trine has  been  applied  in  several  cases  in  the  State  of  New  York,  in  the 
construction  of  a  statute  of  that  State,  concerning  manufacturing  cor- 
porations, which  pro\ided  that,  for  all  debts  due  and  owing  by  the 
company  at  the  time  of  its  dissolution,  the  persons  composing  sucl> 
company  shall  be  individually  responsible,  &c.  Under  this  statute^ 
when  an  insolvent  corporation  suffered  its  property  to  be  sacrificed ^ 
and  the  annual  elections  were  omitted,  and  no  act  was  done  manifest- 
ing any  intention  to  continue  the  corporate  functions,  the  court,  for 
the  sake  of  the  remedy  against  the  individual  members  and  in  favor 
of  creditors,  presumed  a  virtual  surrender  of  the  corporate  rights  and 
''a  dissolution"  of  the  corporation.  Yet,  in  these  cases,  the  courts 
in  New  York  did  not  decide  that  the  companies  had  lost  all  their 
rights,  or  were  defunct  corporations  ;  but  only  that,  even  if  they  had 
a  right  to  reorganize  themselves,  and  were,  for  certain  purposes,  in 
being,  the  case  had  happened  in  which  they  were  '* dissolved"  for  the 
purpose  of  remedial  action  by  their  creditors.  Slee  vs.  Bloom,  19 
Johnson,  45(3 ;  Penniman  vs.  Briggs,  1  Hopkins,  Ch.  R.,  300;  S.  C. 
H  Cowen,  387  ;  2  Kent  Com.,  311,  312.  But  in  the  learned  and  ex- 
haustive oi)inion  of  Judge  (rray,  in  the  case  of  Folger  vs.  The  Col- 
umbian Insurance  Co.,  99  Massachusetts,  267,  is  to  be  found  the  most 
perfect  comj^endium  of  tlie  law  on  this  subject.  In  that  case  the  Su- 
])renie  Court  of  New  Yoik  had  adjudged  '^that  the  Columbian  Insur- 
ance Company  be,  and  it  is,  liereb}^  dissolved."  But  the  Supreme 
Court  of  Massachusetts  did  not  hesitate  to  inquire  whether  the  judg- 
ment thus  obtained  in  New  York,  and  relied  on  in  Massachusetts,  was 
rendered  l)y  a  court  having  jurisdiction  of  the  cause,  and  of  the  par- 
ties, and  to  decide  that,  to  decree  an  absolute  and  final  dissolution  of 
a  corporation  at  the  suit  of  an  individual,  was  no  part  of  the  general 
jurisdietion  of  a  court  of  law  or  chancery,  and  can  only  be  justified  by 
express  statutes ;  and  then,  after  examining  the  express  jn^ovisions  of 
the  statutes  of  New  York,  ui)ou  which  the  proceedings  were  based^ 
to  decide  that,  notwithstanding  the  Sui)reme  Court  of  New  York  had 
adjudged  tlie  corporation  *' dissolved,"  and  Chancellor  Walworth  had 
decided  tliat  such  proceedings  luid  etieeted  ^^  a  virtual  dissolution  of 
the  coi])oration,"  yet  tlie  Sui)renie  Court  of  Massachusetts  say,  "It 
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does  not  extinguish  its  franchise,  terminate  its  legal  existence,  or  ren- 
<ler  it  incapable  of  being  sued,  at  law  or  in  equity."  In  the  light  of 
this  opinion,  it  is  not  difficult  to  see  the  proper  construction  to  be 
given  to  the  words  of  the  decree  of  the  Supreme  Court  of  Massachu- 
setts "dissolving"  this  coi7)oration,  as  a  dissolution  adjudged  b}- a 
court  which  had  decided  that  such  *'a  dissolution  of  a  corporation  can 
not  deprive  its  creditors  or  stock-holders  of  their  rights  in  its  proper- 
ty ;  does  not  extinguish  its  functions,  terminate  its  legal  existence,  or 
render  it  incapable  of  being  sued,  at  law  or  in  equity."  See  also  Co- 
bum  vs.  Boston  Papier-mache  Manufacturing  Co.,  10  Gray,  243  ;  Tay- 
lor vs.  Columbian  Ins.  Co.,  14  Allen,  353  ;  Bacon  vs.  Robertson,  18 
Howard,  485-487  ;  Lum  vs.  Robertson,  6  Wallace,  277  ;  Hunt  vs. 
The  Columbian  Ins.  Co.,  55  Me.,  201. 

This  doctrine  in  relation  to  the  extinction  of  a  corporation  is  not  a 
novel  one ;  for  in  1862  it  was  adjudged,  upon  the  authority  of  earlier 
cases,  in  the  case  of  Hayward  vs.  Fulcher,  Sir  William  Jone**,  KJG, 
'•  that  a  dean  and  chapter  were  not  dissolved  by  a  sunendor  to  the 
king  of  all  their  possessions,  riglits,  liberties,  privileges  and  heredita- 
ments, which  they  had  in  right  of  their  corporation."  See  also  the 
case  of  the  dean  and  the  chapter  of  Norwich,  3  Coke,  75,  ((. 

The  court,  therefore,  entertains  no  doubt  that  this  corporation  still 
exists  for  the  purpose  of  being  proceeded  against  in  bankruptcy. 

The  petition  also  assigns,  as  error  in  the  decree  of  the  district  court, 
that  the  corporation  had  no  right  to  ai)[)ear  in  said  court  except  by  the 
receivers,  and  could  not  hy  counsel,  against  the  objection  of  the  re- 
ceivers, appear,  or  admit  by  i)lea  or  otherwise,  any  matter  of  law  or 
fact,  and  that  the  decree  of  the  district  court,  basing  its  adjudication 
in  bankmptcy  wholly  on  the  admission  of  Sandford,  as  counsel  for  the 
company,  was  erroneous.  An  examination  of  the  record  fails  to  con- 
vince the  court  that  this  assigmnent  of  error  is  sustained  by  the  facts 
in  the  record,  even  if  it  were  tenaiile  in  law.  Granting,  for  the  pur- 
pose of  determining  this  (juestion,  that  which  the  court  is  now  called 
upon  to  decide,  that  the  receivers  were  the  sole  and  pro[)er  pei-sons  to 
represent  the  corporation,  yet  the  only  ])lea  or  answer  made  by  them 
was  a  denial  of  the  jurisdiction  of  the  court  in  l)ankrui)tcy.  This  [)lea 
was  heard,  considered,  and  as  we  have  seen,  properly  overruled.  No 
answer  was  put  in  by  them,  or  any  [)erson,  denying  the  acts  of  bnnk- 
ruptcy  ;  and,  after  the  })lea  to  the  jurisdiction  was  overruled,  no  cause 
was  shown  by  them  or  any  one  why  a  wariant  in  bankruptcy  should 
not  issue.  If  the  president  and  attorney  of  the  corporation,  or  those 
claiming  to  act   as  such,  ha<l  no   right  to  rei)resent  the  corporation, 
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there  was  no  denial  of  the  allegations  in  the  petition,  and  no  cause 
shown  why  the  warrant  should  not  issue  upon  the  application  of  the 
petitioners  in  bankruptcy  and  the  accompanying  proofs.  The  decree 
of  the  court  was  well  founded  upon  the  facts  recited  in  the  decree  itself, 
— "It  appearing  that  no  denial  of  bankruptcy  was  made  on  the  return 
day  of  the  order  to  show  cause" — without  taking  into  consideration  the 
other  fact  recited  in  the  decree,  that  the  corporation  had  b}^  its  answer 
admitted  the  acts  of  bankruptcy  alleged  against  it.  It  is  not  necessary 
to  determine  to  what  extent  the  receivers  have  the  authority  to  repre- 
sent the  corporation  itself.  But  it  is  cleai-  that,  occupying  the  posi- 
tion they  do,  not  as  receivers  under  a  mortgage  or  other  lien  or  in- 
cumbrance on  the  property  of  the  corporation,  which  might  take  the 
property  out  of  tlie  operation  of  the  bankrupt  law,  but  as  receivers 
appointed  under  a  State  law  applicable  to  insolvent  corporations  and 
to  the  distribution  among  the  creditors  of  the  assets  of  an  insolvent 
corporation,  they  have  no  power  to  withhold  the  assets  of  the  compa- 
ny and  to  liquidate  its  liabilities  and  affairs  according  to  the  mode 
l)rovided  by  State  laws  for  the  liquidation  of  insolvent  corporations. 
As  well  stated  in  Thoniliill  vs.  The  Bank  of  Louisiana,  10  B.  R.,  375. 
"this  cannot  l)e  allowed.  No  mode  of  proceeding  authorized  by  a 
State  law  can  hit  permitted  to  ha^■c  this  effect.  If  the  forfeiture  un- 
der the  State  law  of  the  charter  of  the  bank,  raises  an  obstacle  to  the 
jurisdiction  of  the  ledei'al  courts,  then  the  claim  authorizing  the  for- 
feiture of  the  charter  is  suspended  by  the  federal  law.  To  hold  other- 
wise, is  to  allow  the  States,  by  a  particular  form  of  liquidation,  to 
override  a  law  of  congress,  on  a  subject  on  which  congress,  by  the 
constitution  has  supreme  power."  The  sooner  it  is  understood,  that, 
now,  when  n  uuiforui  law  of  bankruptcy  is  in  operation  under  the  au- 
thority conferred  upon  congress  by  the  constitution  of  the  United 
States,  no  power  exists  to  wrest  from  the  jurisdiction  of  the  courts  in 
bankruptcy  the  assets  of  such  bankrupt  individuals  and  corporations 
as  are  within  the  scope  of  the  provisions  of  the  bankrupt  Act,  the 
more  will  the  benelicent  provisions  of  that  Act  l)e  felt  and  apprecia- 
ted by  the  mercantile  connnunity.  Nowhere  is  this  doctrine  in  rela- 
tion to  the  etfects  of  a  l)ankrupt  law  upon  the  operation  of  the  insol- 
vent laws  of  the  States  more  clearly  and  ably  enunciated  than  in  the 
learned  opinions  ui)on  this  subject  to  be  found  in  the  rei)orted  decis- 
ions of  the  vSupreme  Judicial  Court  of  the  Commonwealth  of  Mas^n- 
'^husetts. 

Petition  for  revision  and  reversal  of  the  decree  of  the  district  court 
dismissed  with  costs. 
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SUPREME  COURT  OF  mSSOURI, 

MARCH   TERM,    1872. 


Ax)]}eal  from  St.  Louis  Circuit  Court. 


DARWIN  L.  SHAW  AND  WILLIAM  LOYD,  Ai^p'ts,! 

vs.  y 

I 

.ETNA  INSURANCE  COMPANY,  Hesj^'t.*         j 

The  plaintiffs  consigned  five  barges  of  ice,  of  wliich  tliey  wore  owners,  to  consigneen 
to  be  sold  on  commission,  and  ordered  them  to  have  the  ice  insured.  The  con- 
signees took  the  insurance  in  their  own  names,  and  after  the  loss  assigned  the 
policy  to  the  plaintiffs. 

A  consignee  has  an  hisurable  interest  in  goods  consigned  to  him  for  sale  on  commis- 
sion, only  to  the  extent  of  the  commissions  or  j)rolits  he  expect>  to  receive  from 
the  sale;'  and  this  he  may  insure  regardless  of  mstructions  from  the  <'0|isignor. 

If  a  consignee  accejits  a  consignment,  with  instructions  from  his  principals  to  insuri" 
for  their  benefit,  itbci-omcs  his  duty  to  in>ure.  and  if  he  neglects  to  do  so,  and  :i 
loss  occurs,  he  is  liable  to  them  for  that  amount. 

The  consignees  instead  of  taking  out  a  new  p(>licy  in  the  name>  t)f  their  prhicipal>. 
had  the  risk  entered  on  their  own  poiii-y,  in  their  own  n!ime«<.  a^  ji  convenieni 
mode  of  indenuiifyhig  themselves  again>t  >uch  damag<*s  as  they  might  sufi'er  in 
not  insuring  in  the  names  of  their  i)rincipals.  'J'hey  had  a  riglit  thus  to  protect 
themselves,  and  to  this  end  they  ought  to  be  considered  as  interested  to  the  full 
value  of  the  ice. 

After  being  ordered  to  insure,  the  consignees  mi^rht  have  considered  themselves 
trustees  for  the  consignors,  and  have  iii<unMl  in  tlieirown  names,  for  them. 

In  such  a  case,  in  a  suit  upon  the  ])olicv  in  the  name  of  the  consignee,  the  consignee 
might  show  that  he  had  an  insurable  interest  a^  trustee  for  hi<  consignor. 

AdxVMS,  J. 

This  was  an  action  on  a  policy  of  insurance  issued  by  defemlant. 

The  plaintiffs  filed  a  second  amended  petition,  to  which  the  defend- 
ant demurred,  which  was  sustained,  and  judgment  given  on  the  de- 
murrer against  the  plaintiffs,  from  which  they  appealed  to  the  General 
Term,  when  the  judgment  of  the  Special  Term  was  allirmcd,  and  the 
plaintiffs  have  appealed  to  this  court. 

The  petition  substantially  sets  forth  that  the  plaintitfs,  being  tlu' 
owners  of  five  barges  of  ice  on  the  upper  Missi8sip[>i  river,  consigned 

*  Decision  rendered  April  Isl.  ISTJ. 
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the  same  to  Schirholz  &  Klinsmith,  of  the  city  of  St.  Louis,  to  be  sold 
by  them  on  commission  ;  that  plaintiffs  ordered  the  consignees  to  have 
the  ice  insured,  and  that  the  consignees  undertook  the  agency,  and 
agreed  to  have  tlie  ice  insured  for  plaintiffs.  Instead  of  insuring  the 
ice  in  the  names  of  the  plaintiffs,  they  made  the  insurance  in  their  own 
names,  to  indemnify  themselves  in  case  of  loss,  as  they  would  be  lia- 
ble for  such  loss,  having  disobeyed  the  histructions  of  their  principals 
in  not  procuring  insurance  in  their  names.  One  of  the  barges  of  ice 
was  lost  by  a  peril  provided  against,  and  the  consignees  assigned  the 
policy  to  plaintiffs,  and  this  suit  was  brought  by  them  as  assignees 
for  the  value  of  the  lost  cargo. 

The  alleged  ground  of  demurrer  was  that  the  consignees  had  no  in- 
surable interest  in  the  ice. 

A  consignee,  as  such,  has  no  insurable  interest  in  goods  consigned  to 
liim  for  sale  on  commission,  unless  it  be  to  the  extent  of  the  commis- 
sions or  profits  he  expects  to  derive  from  such  sale.  This  he  has  the 
right  to  insTue,  regardless  of  any  instructions  from  the  consignor.  But 
if  he  accepts  a  consignment  with  instructions  from  his  principals  to  in- 
sure for  their  benefit,  it  becomes  his  duty  to  insure,  and  if  he  neglects 
to  do  so  and  a  loss  occurs,  he  is  liable  to  them  for  the  amount.  The 
cdlisigneos  in  the  case  under  consideration,  instead  of  taking  out  a 
a  new  policy  in  tlie  names  of  their  principals,  had  the  risk  entered  on 
their  own  pf)li(y,  in  their  own  names,  as  a  convenient  mode  of  indem- 
nifying themselves  against  sucli  damages  as  they  might  suffer  in  not 
insuring  in  the  names  of  their  principals.  I  think  they  had  the  right 
to  thus  protect  themselves,  and  to  this  end  they  ought  to  be  consid- 
«Med  as  interested  to  the  full  value  of  the  ice.  See  Bartlet  et  a  I.  vs. 
Walter,  V^  Mass.  K.,  2G7  ;  Oliver  vs.  Green,  3  Mass.  K.,  133  :  Her- 
kimer vs.  Kice,  27  N.  Y.,  1G3. 

After  })einii'  ordei'cd  to  insure,  the  consignees  might  have  considered 
themselves  trustees  for  the  coiisionors,  and  insured  in  their  own  names 
for  them. 

My  iminession  is.  that  in  sucli  onse  the  ''positive  stipulation  of  the 
underwriter  to  pay  the  loss  to  the  agent  would  never  be  rendered  void 
by  the  iiia])ility  of  the  party  really  assured  to  sustain  an  action  on  the 
jiolicy  in  his  own  name."     See  2  Duer  on  Ins.,  Lee.  G,  p.  7. 

In  such  case  the  policy  ought  to  inure  to  the  benefit  of  the  principal, 
and  the  atrent  or  consignee  treated  as  a  trustee  of  an  express  trust,  and 
the  amount  of  recovery  would  go  to  his  principal.  But  whether  he  is 
n  trustee  of  an  express  trust  or  not,  he  is  nevertheless  a  trustee  for  the 
consignor,  and  in  a  suit  upon  the  polit'v  in  the  name  of  the  consignee 
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this  may  be  shown  in  order  to  show  that  he  had  an  insurable  interest 
as  trustee  for  his  consignor. 

The  demurrer  in  this  case  ought  to  have  been  overruled. 

Judgment  reversed  and  cause  remanded. 

The  other  judges  concur. 


SUPKEME  COURT  OF  IOWA, 

JUNE   TERM,    1872. 


Appeal  from  Dubuque  Circuit  Court, 


MARY  L.  MILLER,  Appellee, 

vs. 

THE  MUTUAL  BENEFIT  LIFE  INS.  CO.  AppH."^ 

A  clause  in  the  policy  provided  that  if  tlie  assured  should  die  by  reason  of  intem- 
perance from  the  use  of  intoxicatiii«r  liquors,  the  i)olicy  should  he  void  and  of  uo 
effect.  The  defendant  claims  that  the  assured  <lid  die  by  reason  of  such  intemper- 
ance, and  that  the  policy  was  void. 

The  burden  of  proof  on  this  defense  rented  upon  the  defendant,  and  it  was  not  nec- 
esgar>'  for  the  jury  to  be  satistii'd  beyond  a  doubt  that  the  death  was  caused  by  in- 
temperance; a  preponderance  of  i)roof  to  that  ettect  would  authorize  them  to'tind 
for  the  defendant. 

The  weight  and  ffl'i'ct  of  the  evi<l<'nee  ni(>st  favorable  to  the  plaint itT  was  that  the  as- 
sured died  of  congestion  or  from  exjiosure.  both  of  which  werf  the  direct  conse- 
quence of  his  intemperate  use  of  intoxicatuig  liquors.  This  conclusion  sustains 
the  defense  that  he  died  from  intemperance. 

Upon  this  point  there  was  no  conflictuig  evidence,  and  the  court  below  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trisd.  on  the  grountl  that  tlie  verdict  was 
contrary  to  the  evidence. 

This  is  an  action  iii)on  a  policy  of  insurance  on  tlie  life  of  James 
A.  Miller,  late  husband  of  plaintitf.  There  was  a  verdict  and  judg- 
ment for  plaintiff.     Defendant  appeals. 

Adams  &  Robinson  and  (iiiiFFiTii  &  Knight, /o/*  Appdhuit, 
DeWitt  C  Ckam  and  C.  J.  R<>(;kh.s,  /'>/•  Apj^^hf^. 

Beck,  Ch.  J. 


Decit^ion  rendered  .June  10th.  \b71 
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The  policy,  which  is  the  foundation  of  this  action,  contains  a  con- 
dition to  the  effect  that,  in  case  the  party  whose  life  is  therein  insured, 
James  A.  Miller,  shall  die  "by  reason  of  intemperance  from  the  use 
of  intoxicating  liquors,"  the  instrument  shall  be  void  and  of  no  effect. 
As  a  defense  to  the  action,  defendant  pleaded  that  the  said  James  A. 
Miller  did  die  by  reason  of  intemperance,  from  the  use  of  intoxica- 
ting liquors,  and  thereby  the  policy  became  null  and  void,  and  plain- 
tiff is  defeated  of  her  action  thereon.  Other  issues  were  raised  by 
the  pleadings,  but  in  the  view  we  take  of  the  case,  their  consideration 
is  unnecessary. 

Upon  the  issue  presented  by  the  defense  just  stated,  evidence  was 
introduced  by  the  parties,  and  the  cause  was  submitted  to  the  }iir\\ 
who  were  instructed  to  the  effect  that,  in  case  they  found  Miller  dieil 
from  the  intemperate  use  of  intoxicating  liquors,  their  verdict  should 
be  for  defendant.  They  were  also  informed  b\'  the  court  that  the  bur- 
den of  proof  upon  this  defense  rested  upon  the  defendant,  and  tliat  it 
was  not  necessary  for  them  to  be  satisfied  beyond  a  doubt  of  the  fact 
of  Miller's  death  from  intemperance,  but  a  preponderance  of  proof  to 
that  effect  would  authorize  them  to  find  for  defendant. 

In  addition  to  the  general  verdict  for  plaintiff,  the  jury  returned 
special  findings,  in  answer  to  interrogatories,  in  substance  that  Miller 
did  not  die  by  reason  of  intemperance  from  the  use  of  intoxicating 
li(]Uor.s,  but  that  tlie  cause  of  his  death  was  congestion  of  the  lung^i 
and  brain. 

A  motion  to  set  aside  the  verdict  on  tiie  ground  that  it  is  contrary 
to  the  evidence,  was  overruled.  Tliis  ruling  constitutes  one  of  the 
grounds  of  the  assignment  of  errors,  and  is  the  only  one  that  need  bu 
considered  by  us. 

The  correctness  of  the  instruction  of  the  court  ])elow  upon  the 
point  of  law  above  stated,  is  not  questioned  by  appellee's  counsel. 
Our  duty  will  be  fully  discharged  in  passing  upon  the  verdict,  viewed 
in  the  light  of  the  evidence  before  the  jury. 

In  our  opinion  the  verdict  cannot  be  sustained  ;  it  is  palpably  and 
grossly  in  conflict  with  the  evidence,  and  could  only  have  been  ren- 
<lered  under  the  influence  of  passion  or  prejudice.  Upon  the  question 
involving  the  cause  of  the  death  of  Miller,  the  testimony  points  but 
one  way  :  that  he  died  from  intemperance  in  the  use  of  intoxicating 
li<|Uors,  tliere  can  be  no  doubt.  There  is  nothing  within  the  whole 
record  that  can  be  dignified  into  the  importance  of  creating  a  conflict 
of  evidence  on  this  point.  He  was  shown  to  have  been  an  intemper- 
ate man  for  years,  often  given  to  paroxisms  of  gross  intoxication. 
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He  would  drink  to  insensibility,  and  protract  these  debauches  until 
nature  failed  to  supply  strength  necessary  to  enable  him  to  continue 
\\\s  indulgences.  He  had  seasons  of  sobriety  which  would  continue 
for  months.  His  debauches  were  not  very  protracted  as  to  time,  but 
most  violent  in  excess.  In  one  of  these,  after  having  spent  three 
days  at  a  "  saloon,"  drinking,  as  was  his  wont  on  such  occasions,  and 
leaving  it  neither  at  night  nor  in  the  daytime,  he  was  assisted  home 
by  the  one  who  had  dealt  him  the  poisonous  beverage,  and  supplied 
with  a  bottle  of  liquor  to  which  he  could  have  access  at  his  own  house. 
Soon  after  a  physician  was  called  in,  who  found  him  suffering  under 
an  attack  of  delirium  tremens.  He  rapidly  grew  worse,  and  died 
from  the  disease.  The  physician  testifies  that  his  death  was  caused 
by  the  disease  just  named,  which  was  the  result  of  the  intemperate 
use  of  intoxicating  liquors.  Not  a  single  witness  gives  evidence  con- 
tradicting the  foregoing  statement  of  facts.  The  only  testimony  that 
forms  even  the  basis  of  an  argument  in  support  of  the  verdict  of  tho 
Jury,  is  the  affidavit  of  the  physician,  (the  same  who  attended  him  in 
his  last  sickness),  to  the  effect  that  he  die<l  of  exposnre  and  intempei- 
ance.  The  affidavit  was  prepared  and  used  to  establish  Miller's  death, 
npon  application  to  the  defendant  for  payment  of  the  policy.  The 
[>hysician  also,  in  his  evidence  at  the  ti-ial,  stated  he  had  died  of 
••ongestion  of  the  lungs  and  brain,  caused  by  excessive  indulgence  in 
the  use  of  intoxicating  liquors.  In  explanation  of  the  evidence,  it  i^ 
^hown  that  Miller,  in  his  delirium,  escai)od  from  those  havinji:  chariiC 
of  him,  and  was  thereby  exposed,  in  his  underclothes,  while  rnnnin<r 
at  large  in  the  city,  to  the  inclemency  of  the  weather.  It  further  ap- 
pears that  congestion  of  the  Inngs  and  Imiin  wojs  a  conserinence  of  his 
indulgence  in  intoxicating  li(|iiors,  and  was  an  attendant  of  the  disea-c 
produced  thereby.  All  that  can  be  said  of  this  evidence,  giving  it  thi* 
weight  and  effect  claimed  by  a])i)ellee's  counsel,  is  that  MilUn*  died  of 
congestion  or  from  exposnre,  both  of  which  were  the  direct  conse- 
quence of  his  intemperate  nse  of  intoxicating  li(|nors.  This  conclu- 
sion sustains  the  defense  that  he  died  from  intemperance. 

Discredit  is  attempted  to  be  attache(l  to  the  evidence  of  the  physi- 
cian, by  the  testimony  of  plaintiff,  as  to  certain  statements  made  by 
him  to  her.  lie  denies  or  explains  these  statements,  and  her  evidenei* 
is  unsupported.  Of  course  the  witness*  testimony  is  unaffected  by 
this  attack. 

Upon  evidence  of  this  character,  the  jury  based  their  special  finding 
that  Miller  did  not  die  from  intemperance,  and  their  general  verdict  for 
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plaintiff.   These  findings  ought  not  to  have  been  permitted  to  stand 
hy  the  court  below. 

For  the  error  in  overruling  defendant's  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  the  evidence,  the  judgment 
of  the  circuit  court  is  reversed. 


UNITED  STATES  SUPREME  COURT. 

EASTERN    DISTRICT    OF    MISSOURI. 


SCOTT,  et  aL,  Plaintiff, 

THE  HOME  INSURANCE  CO.,  Deft*  \ 

It  was  claimed  l)y  tlio  defendant,  in  a  suit  upon  a  policy,  that  the  plaintiffii  willftiUy 
set  fire  to  the  Jiroperty  insured. 

The  degree  of  proof  in  this  case  is  not  the  same  as  if  the  plaintiffs  were  on  trial, 
under  an  indictment  for  willfully  burning  the  property  to  defraud  the  insurance 
company.    The  rule  in  civil  cases  applies  here. 

In  order  to  justify  the  Jury  in  finding  that  the  plaintiffs  burned,  or  caused  the  prop- 
erty to  be  buriu'd,  the  evidence  taken  together  must  be  such  as  to  clearlv  satisfy 
them  of  tlie  truth  of  the  proi)osition.    it  need  not  be  such  as  to  exclude  ah  doubt. 

Confessions  extorted  from  the  plaintiff's  are  to  be  entirely  disregarded.  Free  and  vol- 
untary confessions  only,  should  be  regarded. 

The  jury  are  the  exclusive  judges  of  the  weight  of  evidence. 


J. 


The  questions  of  facts  specially  submitted  to  you,  require  at  the 
liantls  of  the  court  a  statement  of  the  rules  of  law  applicable  to  the 
•  leeision  of  such  (lucstious.  The  second  interrogatoiy  requires  you  to 
find  ''  whether  the  plaintiffs,  or  either  of  them,  caused,  procured, 
[danned,  or  instigated  the  burning,  or  whether  either  of  them  set  fire 
to  the  building,  consented  to,  or  connived  at  the  burning?**  The 
charge  of  willful  l)iu*ning  is  made  by  the  defendants,  and  mup't  l»e 
proved  by  them. 

In  the  trial  of  ordinary  civil  suits,  like  the  present,  the  juiy  deter- 
mines the  issues  u])on  what  is  called  the  weight  or  preponderance  of 

*I)eci>i«»n  reii'lcvcd  Aiiril  term,  1^70. 
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<^vidence.  If  the  evidence  preponderates  in  favor  of  the  plaintiff,  he 
is  entitled  to  a  verdict,  though  the  evidence  may  not  be  so  strong  as 
to  exclude  all  reasonable  doubt.  So,  if  the  balance  is  in  favor  of  the 
defendant,  the  finding  should  be  for  him,  although  the  jury  are  not 
I'onvinced  beyond  all  possible,  or  even  beyond  all  reasonable  question. 
This  is  the  ordinary  rule  in  civil  actions.  In  criminal  cases,  where 
the  United  States  or  the  government  is  plaintiff,  the  rule  is  different, 
and  no  mere  weight  of  evidence  is  adequate  to  warrant  a  verdict  of 
guilty,  unless  it  be  sufficient  to  exclude  all  reasonable  doubt. 

One  of  the  issues  submitted  requires  you  to  find  whether  the  plain- 
tiffs set  fire,  or  caused  fire  to  be  set,  to  the  insured  property  ;  and  it 
becomes  the  duty  of  the  court  to  instruct  j'ou  respecting  the  degree  of 
proof  essential  to  enable  you  to  find  that  issue  against  the  plaintiffs, 
and  in  favor  of  the  insurance  company  : 

1.  The  court  instructs  you  that  it  is  not  necessaiT  that  the  degree 
of  proof  should  be  the  same  as  if  the  plaintiffs  were  on  trial  under  an 
indictment  for  willfully  burning  the  proi)erty  to  defrau<l  the  insurance 
companies.  On  the  contrary,  as  between  the  rule  in  criminal  and  the 
rule  in  civil  cases,  as  above  defined,  it  is  the  rule  in  civil  cases  that 
is  to  be  your  guide  in  this  case.  But  the  charge  is  a  grave  one.  The 
act  charged  is  one  which  men  in  general  will  not  connnit,  but  of  which 
men  are  sometimes  guilty  ;  in  view  of  whieii,  the  court  instructs  yon 
that  in  order  to  justify  you  in  finding  that  the  plaint ifts  themselves 
burned,  or  caused  the  property  to  be  burned,  the  legal  evidence  taken 
altogether,  must  be  such  as  clearly  satisfies  you  of  the  truth  of  the* 
proposition.  It  need  not  l)e  such  as  to  exclude  all  doubt,  but  it  should 
be  such  as  to  satisfy  your  minds  an<l  judgment  that  they  did.  or  caused 
or  procured  the  act  in  question  to  ])e  done. 

On  this  point  the  decided  eases  are  confiicting,  but  the  foregoing 
seems  to  the  court  to  express  the  sound  and  true  rule  of  law  on  the 
subject. 

2.  As  to  the  question  whether  any  or  what  weight  should  be  given 
by  you  to  the  confession  in  evidence,  tiie  court  instructs  you  that  any 
confession  extorted  from  either  of  the  plaintifis,  are  to  be  entirely  dis- 
regarded. It  is  a  free  and  voluntary  confession  only  that  should  hv 
considered  by  you.  It  should  b(?  observed,  however,  that  in  a  case 
like  the  present,  confessions  made  from  hope  of  personal  benefit,  un- 
accompanied by  apprehensions  of  danger  or  duress,  and  not  obtained 
i>v  promises,  are  competent  evidence,  and  should  be  Aveighed  by  yon 
with  a  view  of  a^scertaining  the  exact  truth. 

In  vour  deliberations  vou  will  bear  in  mind  the  distinction  between 


Digitized  by 


Google 


752  Report  of  Decisions.  [Jfay 

the  evidence  outside  of  the  confessions,  and  the  confessions  them- 
selves. Though  you  should  arrive  at  the  conclusion  to  disregard  all 
confessions,  yet,  if  evidence  outside  of  the  confessions  satisfies  your 
mind  of  the  truth  of  any  matter  in  issue,  you  will  find  accordingly. 
You  are  the  exclusive  judges  of  the  weight  of  evidence.  You  may 
regard  or  disregard  portions,  or  all  of  the  testimony  given  by  any 
witness,  attribute  little  or  great  weight  to  the  whole,  or  such  portions- 
iis  you  may  regard ;  in  fine,  deal  in  your  deliberations  with  the  testi- 
mony as  you  may  deem  proper,  always  bearing  in  mind,  however,  the 
object, — arriving  at  the  truth  of  the  matters  submitted  co  you. 

Verdict  for  defendants. 

Treat  and  Krekel,  JJ.,  concun-ed. 


SUPREME  COURT  OF  ILLINOIS, 

SEPTEMBER  TERM,  1870. 


Aj>penl  from  Cirodt  Court  of  DeKalh  County. 


THE  AURORA  FIRE  INS.  CO.,  Aitpdlant,! 

JAMES  W.  EDDY,  Appellee.* 

f\ef]n/uj  '^ Oftr/if  (sji/Ied  ?'v7A  ?'v/^^r''  in  the  hvihliny  insifred.  It  has  been  ht^M. 
that  iiiultT  a  >iii)ulatiuii  in  a  policv,  that  tho  assured  shall  keep  a  certain  mimher 
of 'Mnukcts  till«.Ml  with  watrr''  in  I'lio  Iniihling  insured,  "ready  for  use  at  all  time<. 
in  case  of  lire,"  if,  from  fn-e/in*;  or  other  unavoidable  causes,  a  literal  eompliani-e 
therewith  should  bceonie  impossible,  the  jwlicy  shall  not,  for  that  reason,  l)eeome 
void,  but  it  would  still  be  incumbent  on  the  assured  to  show  that  the  requisite 
number  of  Inn-kets,  in  good  and  serviceable  comlition,  were  at  the  places  desiirn- 
atetl  in  the  policy,  ready  for  instant  use. 

I'rt>hihitinn  nf  siif/.inrj.  ruder  a  clause  in  a  policy,  "that  smoking  shalll>e  ><tri<'tly 
prohibited  in  oi-  about  the  buildings"  insured,  the  mere  fact  that  there  may  ha\e 
b<en  smoking  therein,  but  without  the  knowh'dge  of  the  assui*e»l,  and  contrary  to 
his  directions,  will  not  operate  to  discharge  the  company.  It  is  enough  that"  the 
assured  had  prohibited  the  act,  and  used  reasonable  i)recautions  to  prevent  it. 

fff  a  cJidnne  of  fif/r — i.rhat  const.ifjites — of  a  mortijaae.  It  has  been  lield,  that  a 
mortgage  ujkmi  insured  i)remises  is  not  a  sale,  alienation,  conveyance,  transfer  or 
i-hange  of  title,  witlan  the  meaning  of  a  clause  in  a  policy  which  prohibits  a  trans- 
fer or  change  of  the  title  without  the  c<msent  of  the  insurer. 
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And  this  rule  is  especially  applicable  where  the  assured  held  only  an  equity  of  re- 
demption in  the  insurea  premises,  the  same  being  mortgaged  at  the  time  tne  pol- 
icy was  given,  and  he  merely  executed  another  mortgage  to  a  different  person, 
and  for  a  different  amount,  and  applied  the  proceeds  to  the  payment  of  the  prior 
inciimbrance,  and  to  other  purposes. 

Jiule  of  construction.  The  right  to  insist  upon  the  forfeiture  of  a  policy  under  such 
a  prohibitory  clause  is  stricti  juris.  Liberal  intendments  and  enlarged  construc- 
tions will  not  be  indulged  in  favor  of  such  forfeitures.  The  objection  must  be 
brought  clearly  within  tne  forfeiting  clause  or  it  will  not  avail. 

O/  a  change  in  the  use  of  the  premises.  Where  a  building  is  being  used  as  a  "  flax 
factory,"  and  is  insurea  as  such,  the  assured  may  properly  erect  therein  and  oper- 
ate machinerj-  for  the  manufacture  of  rope,  that  mode  of  using  the  building  being 
embraced  in  the  term  "  flax  factory,"  and  is  not  within  a  clause  in  the  policy 
prohibiting  a  change  in  the  character  and  degree  of  the  risk. 

Hepresentations  by  agents — how  far  binding  on  the  company.  Kven  if  the  use  of 
the  building  for  the  manufacture  of  rope,  when  it  had  been  injured  as  a  "flax 
factory,"  could  be  regarded  as  a  violation  of  the  terms  of  a  condition  in  the  policy 
in  respect  to  increase  of  hazard,  still,  where  the  aj^'cnt  of  the  company,  who  was 
authorized  to  take  risks,  in  answer  to  an  inquii-y  by  the  assured,  at  the  time  of  issu- 
ing the  policy,  assured  him  such  use  of  the  premises  would  not  be  in  violation  of 
the  contract— that  the  term  **flax  factory,"  used  in  the  policy,  was  broad  enough 
to  include  tlie  manufacture  of  rope,  the  company  would  be  esto]>i)<Hl  by  such  de- 
claration of  their  agent. 

The  agent  in  such  case  would  be  acting  within  the  scope  of  his  authority.  Being 
authorized  to  take  risks,  an  insurjmce  a^eut  is  thereby  emx>owered  to  give  a  con- 
struction to  the  written  portions  of  a  policy  issued  byhim,  at  leiust. 

Of  a  xcarranty  as  to  the  use  of  stm^en  in  the  building — whether  continuing.  An 
applicant  for  insurance  upoii  a  building  was  asked,  "How  is  the  building  warmed? 
If  any  stoves  and  pipes,  how  are  the\'  secured:'"  The  answer  was,  "No  stoves 
used."  This  was  held  to  Ix?  a  representation  only  as  to  the  use  of  stoves  in  the 
building  at  that  time,  and  was  not  a  continuuigone,  nor  a  warranty  that  stoves 
should  not  be  used  for  warming  purposes. 

It  is  improper  to  instruct  a  jury  that  a  party,  in  order  to  recover,  must  prove  that  he 
has  "  substantially  complied  with  his  eoiitract."  Sueh  a  form  of  instruction  is  cal- 
culated to  mislead  a  jury. 

Promise  of  the  oncers  of  on  insurance  company  to  innj  a  policy.  It  is  competent, 
in  an  action  upon  an  msuranee  policy,  for  the  i)hiintirt' to  prove  that  the  president 
and  secretary  of  the  comi)any  i)romised  to  pay  the  loss.* 

This  was  an  action  of  assumpsit,  brought  b\'  »lames  \V.  Eddy,  against 
the  Aurora  Fire  Insurance  Comi)any,  to  recover  upon  a  policy  of  in- 
surance uiK)n  a  building  use<l  as  a  '*  tlax  factory,"  for  a  loss  occasioned 
by  the  destruction  of  the  proi)erty  by  fire. 

The  policy,  among  other  things,  contained  the  following  clause  :  "  It 
Is  expressly  agreed  that  the  assured  is  to  keep  eight  buckets  filled  with 
water  on  the  first  floor,  where  the  machinery  is  run,  and  four  in  the 
hasement  by  the  reservoir,  ready  for  use  at  all  times  in  case  of  fire. 
Also,  that  smoking  shall  be  strictly  prohibited  in  or  about  the  build- 
ings." It  also  i)rm'ided  that  ''if  the  title  of  the  pro])erty  is  transfer- 
red or  changed,  or  the  policy  is  assigned  without  written  i)ermission 
hereon,  this  policy  shall  be  void.'' 

Other  features  of  the  policy,  involved  in  tiie  conlro\ersy,  are  fully 
disclosed  in  the  opinitni  of  the  court. 

A  trial  in  the  court  below  resulted  in  u  verdict  and  judgment  for  the 
plaintifi*.     The  comi)any  appealed. 

*  SvUabUb  au<l  ^tnteiuent  ol'  ifit-  c.i-ii'.  bv  N.  I..  KriuMuaii.  K-'j..  -^l.ite  Itrp'r.  111. 
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B.  F.  Parks  and  Chas.  Hitchcock,  for  Appellants, 
Wheaton  &  McDoLE,  for  Appellee. 

Walker,  J. 

This  case  was  previously  before  this  coui't,  and  is  reported  \\v 
49  111.,  106.  It  was  then  reversed,  because  erroneous  instnictions 
were  given.  There  was  a  stipulation  in  the  policy,  that  the  assured 
should  keep  eight  buckets  filled  with  water  on  the  first  floor,  where 
the  machinery  was  run,  and  four  in  the  basement,  by  the  reservoir, 
ready  for  use  at  all  times  in  case  of  fire.  In  considering  the  case, 
when  previously  before  us,  we  held,  that  a  reasonable  construction  or 
this  clause  required,  that  while,  from  freezing  or  unavoidable  causes, 
a  literal  compliance  with  the  warranty  might  have  been  impossible, 
and  could  not  have  been  in  the  contemplation  of  the  parties,  still,  it 
was  incumbent  on  the  assured  to  show  that  the  required  number  of 
buckets,  in  good  and  servicealjle  condition,  were  at  the  places  designa- 
ted in  the  agreement,  ready  for  instant  use. 

This  being  the  roquircmout,  it  devolved  upon  the  assured  to  provi^ 
that  he  had  complied  therewith. 

On  that  f|uostion,  there  was  some  contrariety  in  the  evidence,  which 
the  jury  were  required  to  reconcile,  or,  if  unable  to  do  so,  then  to  give 
weight  to  such  as  they  believed  to  be  true. 

En  such  cases,  it  is  the  province  of  the  jury  to  carefully  weigh  thi^ 
wliole  of  the  evidence,  and  to  find  according  to  its  weight,  and  the 
presumption  is  that  they  have  done  so,  unless  we  see  from  the  reconi 
that  they  misunderstood  or  disregarded  the  proof.  The  court  will  not 
distiu-b  their  finding  on  any  question,  unless  it  appears  clearly  to  bi^ 
unsupported.  In  this  case,  while  we  might  have  arrived  at  a  different 
conclusion,  we  arc  not  prepared  to  say  that  there  were  not  the  require<f 
number  of  buckets  in  their  2)laces,  in  good  order  and  ready  for  instant 
use. 

The  testimony  on  this  (question  introduced  by  appellee  is  more  pos- 
itive and  affirmative  in  its  character  than  that  of  appellants.  The 
witnesses  of  the  hitter,  in  the  main,  only  say  they  did  not  see  the 
buckets,  but  failed  to  state  that  they  had  searched  for  the  buckets,  or 
had  their  attention  called  to  the  matter.  It  is  tnie,  that  two  of  them 
say  they  had,  at  one  time,  occasion  to  use  some  buckets  but  only 
foimd  six.  This  may  have  been  true,  and  the  proper  number  still 
fiavc  been  in  the  mill.  Dodds,  on  his  examination  in  chief,  seems  to- 
be  positive  as  to  the  want  of  buckets,  but  the  value  of  this  testimony 
is  greatl}'  impaired  by  his  cross  examination,  when  he  was  not  at  all 
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positive  on  the  subject.  On  the  other  hand,  appellee's  witnesses  all 
examined  expressly  to  see  if  the  buckets  were  there.  At  most,  it 
seems  to  be  no  more  than  doubtful  whether  the  buckets  were  all  there, 
but  it  is  by  no  means  cleai*,  nor  is  there  a  clear  preponderance  of  evi- 
dence, that  there  was  not  the  requisite  number. 

It  is  next  urged  that  there  was  smoking  allowed  in  the  factory,  con- 
trary to  the  stipulation  in  the  policy.  It  was  agreed,  that  smoking 
should  be  strictly  prohibited  in  and  about  the  premises.  Eddy  swears 
he  prohibited  smoking  in  and  about  the  buildings,  and  this  was  a 
literal  compliance  with  his  part  of  the  agreement  to  prohibit  smok-^ 
ing. 

In  the  case  of  The  Insurance  Company  of  North  America,  vs.  Mc- 
Dowell, 50  HI.,  121,  it  was  stated,  inanswer  to  a  question  propounded 
to  the  assm'ed,  and  which  became  a  part  of  the  conditions  upon  which 
the  policy  was  issued,  that  smokiiii?  was  not  allowed.  And  it  appears 
there  had  been  smoking  by  some  of  the  employees  about  the  mill,  but 
as  soon  as  the  attention  of  the  assured  was  called  to  the  fact  that  it 
was  contrai-y  to  tiie  terms  of  the  policy,  he  forbade  it,  and  put  up  a  no-^ 
tice  that  it  was  not  allowed.  It  was  there  held,  that  in  such  a  case 
the  as8ure<l  only  undei'takes  that  he  himself  will  not  do  the  act,  or 
allow  others  to  do  so,  if  by  reasonable  precaution  he  can  prevent  it. 

In  this  case,  appellee  prohibited  smoking,  and  there  is  no  evidenc<» 
that  he  had  any  notice  that  his  orders  had  been  disregarde<I,  so  as  tt>^ 
require  him  to  resort  to  other  and  more  energetic  stei)s  for  its  preven- 
tion. He  did  not  agree  that,  if  there  should  be  smoking  in  or  about 
the  buildings,  the  policy  should  be  void.  He,  or  any  man  who  is  at 
all  qualified  to  transact  the  most  ordinary  business,  wouhl  not  enter 
into  such  an  engagement,  as  strangers  and  others  over  whom  he  had 
no  control  were  liable  to  smoke  about  the  buildings.  Had  the  evi- 
dence shown  that  his  orders  were  disregarded,  and  that  it  luid  come 
to  his  knowledge,  then  a  ditforent  (luestion  would  have  been  presented 
for  our  consideration.  But  the  juiv  were,  under  the  evidence  before 
them,  warranted  in  finding  appellee  had  used  reasonable  efforts  to  pre- 
vent smoking  in  or  about  the  buildings. 

It  is  next  urged  that  there  was  a  violation  of  the  condition,  that  if 
the  title  to  the  property  should  ])e  transferred  or  changcnl,  the  policy 
should  be  void.  It  appears  that  when  the  property  wa.s  insured,  Eddy 
was  only  the  owner  of  the  equity  of  redemption,  Town  then  holding 
a  mortgage  on  the  premises,  and  loss,  if  any,  was  payable  to  Town,  as 
his  interest  might  show.  Subsequently,  appellee  conveyed  the  prem- 
ises, with  other  property,  to  Brown,  and  he,  at  the  same  time,  and  as 
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31  part  of  the  same  transaction,  gave  back  to  appellee  a  defeasance. 
This  arrangement  was  made  to  enable  Eddy  to  take  up  his  mortgage 
to  Town,  which  was  done,  and  to  procure  means  for  other  purposes. 
That  this  conveyance  and  defeasance  only  constituted  a  mortgage,  is 
so  obvious  that  the  citation  of  authorities  to  establish  the  proposition 
Is  wholly  unnecessary. 

The  question  is  then  presented  whether  tlie  execution  of  a  mort- 
gage on  the  premises  was  such  a  change  or  transfer  of  the  property 
as  rendered  the  policy  void.  It  was  but  an  equity  of  redemption  that 
was  insured,  and  this  transaction  still  lell  ai)pellee  as  fully  the  owner 
of  the  equity  of  redemption  as  he  was  at  the  time  the  insurance  was 
effected.  This  was  not,  therefore,  any  change  or  transfer  of  title  in 
appellee,  but  the  only  change  was,  that  a  different  person  held  the 
mortgiigo,  and  it  was,  perhaps,  for  a  different  amount.  But  apj^Uee's 
title  was  the  same.  But  even  if  this  were  not  so,  still,  the  execution 
of  a  mortj^tige  on  the  insured  premises  has  been  held,  in  the  case  of 
the  Commercial  Ins.  Co.  vs.  Spanknoble,  52  111.,  53,  not  to  be  a  sale, 
alienation,  conveyance,  transfer,  or  chancre  of  title,  such  as  is  prohibi- 
ted by  a  similar  clause  in  a  policy,  and  that  the  right  to  insist  uix)n 
such  a  forfeiture  is  stn'di  juris  ;  that  liberal  intendments  and  enlarged 
constructions  will  not  be  indulged  in  favor  of  such  forfeitures.  They 
must  be  brought  clearly  within  the  forfeiting  clause.  This,  then,  dis- 
poses of  that  question. 

It  is  also  urge<l  that,  erecting  and  putting  into  operation  ma- 
chinery for  the  manufacture  of  rope  increased  the  hazard  and  avoided 
the  policy.  It  api)ears  that  at  the  time  the  risk  was  t^ken  appellee 
notified  the  agent  that  he  intended  to  put  in  rope  machinery,  and  he 
inquired  whether  it  would  affect  the  policy,  and  was  informed  it  would 
not,  as  the  term  iiax  factory  was  bi'oa<l  enough  to  embrace  it,  and  we 
have  no  doubt  he  was  correct  in  his  definition  of  the  term  flax  factor}'. 
It  is  believed  to  be  quite  common  in  such  establishments  to  manufacture 
rope.  It  is  a  usual  part  of  the  business,  and  for  that  reason  we  in- 
cline to  the  opinion  that  this  was  no  breach  of  the  condition.  But  if  it 
was,  still  the  agent  of  the  company  assured  appellee  that  it  would  not 
be,  and  shall  ai)i>ellee  be  misled  when  he  is  procuring  a  policy,  and  in- 
duced to  take  one  that  he  intends,  and  the  agent  of  company  assures 
him  is  bioad  enough  to  cover  ropi'  works,  when  it?  does  not,  and  shall 
appellants  now  be  heard  to  say,  It  is  true  our  agent  misled  appellee, 
and  induced  him  to  do  an  act  that  we  knew  would  avoid  his  policy, 
and  thus  enable  us  to  obtain  the  i»reuiiuui  when  we  incurred  no  risk? 
A  court  of  justice  would  never  sMn<*tiou  ^uch  a  fraud,  and  thus  enable 
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parties  to  obtain  and  enforce  siu-h  an  unjust  advantage.  Ttie  agent 
was  acting  within  the  scope  of  his  authority,  and  was,  when  appel- 
lants authorized  liira  to  take  policies,  empowered  to  give  a  construc- 
tion to  the  ^Titten  portion  of  the  policy,  if  no  more,  and  the  company 
must  be  'held  estopped  by  this  declaration  of  their  agent.  The  in- 
struction given  on  behalf  of  appellee,  on  that  question  was  proper. 

It  is  also  urged  that  there  was  a  breach  of  the  waiTanty  in  the 
policy,  that  no  stoves  were  used.  The  question  was  asked,  "How 
is  the  building  warmed  ?  If  any  stoves  and  pipes,  how  are  they  secur- 
ed?" To  this  it  was  answered.  •' No  stoves  used."  Appellee  agreed 
in  the  application,  that  if  any  untrue  answer  was  given  therein  the 
insurance  was  to  be  void,  and  the  policy  of  no  effect.  It  is  not  con- 
tended that  the  buildings,  or  any  pai-t  of  them,  were  then  wanned  by  a 
stove,  but  that  one  was  subsequently  used  for  the  puri>ose,  and  that 
this  representation  was  a  continuing  one,  and  was  a  warranty  that  a 
stove  would  not  be  used  for  warming  puqioses.  In  the  case  of 
Schmidt  vs.  The  Peoria  Marine  &  Fire  Ins.  Co.,  41  111.,  295,  a  similar 
representation  was  held  not  to  be  a  continuing  warrant}-  that  tliere 
should  be  no  fire  in  tlie  tanner}',  except  under  tlie  boilei%  as  repre- 
sented, during  the  life  of  the  policy,  but  only  a  representation  of  the 
condition  of  the  property  at  the  time  the  policy  was  issued.  We  will 
not  give  a  forced  construction  to  language  to  enable  a  party  to  enforce 
a  forfeiture,  but  rather  adhere  to  the  natural  import  of  the  words  used. 
In  this  case  the  questions  and  answers  are  in  the  present  and  not  in 
the  fnture  tense. 

The  use,  then,  of  the  stove  was  not  a  breach  of  the  warranty.  But 
if  used  recklessly  it  might  be  regarded  as  increasing  the  risk.  Dodd 
testifies  that  on  the  evening  of  the  loss  he  made  a  fire  and  heated  it 
red  hot.  But  he  says  that  the  principal  or  foreman,  or  Eddy,  was  not 
there,  and  he  says  Ticknor,  Turner  or  Eddy  never  directed  him  to 
make  a  fire  in  the  stove,  and  he  says  ''the  bosses"  did  not  want  him 
to  make  the  fire,  but  he  was  asked  to  do  so  by  the  girls  who  worked  in 
the  factory,  that  they  might  warm  their  feet  before  going  honu-.  Ho- 
bomalso  testified,  that  he  had  scon  fire  in  the  stove  and  that  he  had 
seen  it  red  hot.  Other  witnessi's,  who  had  better  opportunities  of 
seeing  and  knowing  the  facts,  speak  of  seeing  fire  in  the  stove,  but 
do  not  speak  of  its  being  umisnally  hot  ;  and  it  was  for  the  jury  to 
say.  whether  it  was  used  in  a  grossly  negligent  manner,  and  they 
have  found  it  was  not.  and  seein  not  to  have  given  nuieh  weight  to 
the  evidence  of  Dodd  and  lloljoni,  and  from  tlu'  uncertainty  they 
manifest  in  reference  to  other  matters   a))Out    whieli    they   testify,  we 


Digitized  by 


Google 


758  Report  of  Decisions.  [June 

are  not  prepared  to  say  that  it  was  entitled  to  receive  more  weigh  t 
than  was  given  to  it. 

Appellants  asked,  but  the  court  refused  to  give  this  instruction  : 

"  The  jury  ai'e  instructed,  that  so  far  as  relates  to  the  question  of 
buckets,  the  policy  requires  that  the  plaintiff  must  keep  '  at  all  times 
ready  for  use  in  case  of  fire,  four  buckets  of  water'  in  the  basement 
story  and  eight  buckets  on  the  middle  floor ;  and  the  plaintiff  must 
show  affirmatively  that  he  did  substantially  so  keep  said  buckets  of 
water,  and  if  he  has  not  proved  these  facts,  the  jiir}'  must  find  for  the 
defendant." 

While  this  instruction  may  not  be  entirely  incorrect,  it  was  certainly 
calculated  to  mislead.  What  would  amount  to  a  substantial  compli- 
ance with  a  contract,  is  very  indefinite,  and  a  question  about  which 
well  founded  differences  might  exist.  This  form  of  instruction  was 
held  to  be  erroneous  when  this  case  was  previously  before  this  court. 
We  then  but  followed  the  decision  on  the  same  point  in  the  case  of 
Taylor  vs.  Beck,  13  111.,  376.  The  court  below  had  already  given  an 
instruction,  clear,  definite,  and  free  from  misapprehension  on  this 
question.     It  was  this  : 

''If  the  jury  believe  from  the  evidence  that  buckets  could  not  be 
kept  in  the  mill  filled  with  water  all  the  time,  in  accordance  with  tlie 
literal  provisions  of  tlie  policy,  l>ecanso  of  freezing,  then  a  literal 
compliance  with  the  said  provisions  of  the  policy  concerning  buckets, 
was  not  recjuired  and  conld  not  have  been  in  the  contemplation  of  the 
parties  when  the  policy  was  made,  but  all  that  was  requiretl  by  the 
plaintiff  in  order  to  c()ni])ly  with  such  stipulation  was  to  have  the  re- 
quired nnnibor  of  buckets  in  good  and  serviceable  condition  at  the 
proper  i)laces  ready  for  instant  use.'' 

This  is  the  construction  we  <j:ave  in  the  former  opinion,  on  the  pre- 
vious trial.  The  instruct i(m  on  this  })oint.  as  well  as  all  others,  is 
free  from  objection.  It  presented  the  law  of  the  case  fairly  to  the 
jury. 

It  is  objected  that  the  court  below  permitted  appellee  to  introduce 
evidence  tending  to  prove  a  promise  by  the  president  and  secretary 
of  the  company  to  pay  the  loss,  after  it  had  occurred.  The  evidence 
was  proper  for  the  consideration  of  the  jury.  It  might  reasonably  be 
inferred  from  such  evidence,  that  these  oflficers  had  carefully  examined 
the  circumstances  of  tlu^  loss,  and  become  convinced  it  was  a  fair  one, 
and  was  j>roperly  i)ayal»le.     It  a\ou1(1  certainly   be  evidence  to   that, 

to  no  greater  extent,  and  it  was  clearly  admissible. 

After  a  canful  examination  of  this  record,  we  fail  to  perceive  an v 
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•error  requiring  a  reversal  of  the  judgment,  and  it  must,   therefore,  be 
^flSrmed. 

Judgment  afiirmed. 


SUPREME  COURT  OF  ILLINOIS, 

JANUAKY    TKKM,    1872. 


Ap2)ectl  from  Sangamon  Count//  Circuit  Court. 


THE  REAPER  CITY  IXSUKAXCE  CO..  Appellant.') 

I 

[ 

WILLIAM  R.  JONES,  Appellee.*  J 

A  clauf*e  in  the  i)olicy  providrd  that  the  policy  sliould  be  voidif  guni)Owder  waa  kept 
in  the  house  without  writti^i  pemiisHiou,  uiid  that  nothing  less  than  a  distinct  agree- 
ment indorsed  on  the  policy  shouhl  be  cou'itrued  as  a  waiver  of  any  condition  or 
restriction.  The  insured  at  the  time  of  the  loss,  liad  on  hand  a  few  pounds  of 
gunpowder,  kept  with  tlie  kTiowledge  and  express  permission  of  the  company's 
agent. 

The  company  was  chargeable  with  the  act  of  the  ai^ent  in  giving  permission  to  keep 
the  powder,  and  as  the  provision>  for  forfeiture  were  made  solely  for  the  beuclit 
of  the  company,  it  must  be  regarded  as  having  Avaived  it,  upon  tlie  principle  that 
what  is  exclusively  for  its  bcnetit  it  can  enjoy  or  not  as  it  jileascs. 

J.  C.  c^  C.  L.  C<)NKLiN,/o/'  Appellant. 
Stewakt,  Ei)"vvaiu)S  &  Brown, /(;/'  AjrpeUee. 

'i'llUKNTON,  J. 

One  clause  iu  the  jwlicv  stied  on  iiKidc  it  void  if  gunpowder  was 
kept  in  the  house  without  written  permission,  and,  it  was  further  de- 
clared, that  nothing  less  than  a  distinct  agreement  indorsed  on  the 
policy  shoiiUl  l)e  construed  as  a  waiver  of  any  condition  or  restriction. 

The  assured  at  the  time  of  tlie  h)ss  had  on  lumd  a  few  [)ounds  of 
gunpowder  kept  with  tlie  kuowlcilge  and  express  permission  of  the 
agent  of  the  company.  A  previous  i)olicv  had  been  issued  by  tlie 
.same  agent,  upon  the  same  juoperty  ;  all  premiums  hiul  been  paid 
upon  both,   and   accepted  by  the  company  ;  and  the  agent  knew  tliat 
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the  powder  was  kept,  and  expressly  permitted  it  without  calling  the 
attention  of  the  assured  to  the  particular  condition  of  the  policy.  Did 
the  failure  to  have  the  consent  of  the  company  endorsed  upon  the  pol- 
icy, under  such  circumstances,  render  it  void  ?  This  is  the  only  ques- 
tion in  the  case. 

The  clause  in  the  policy  making  it  void  if  gunpowder  was  kept  in 
the  store  was  for  the  benefit  of  the  company.  It  might  waive  the 
effect  of  the  condition,  and  as  it  performs  its  business  through  agents, 
their  acts  must  often  operate  as  a  waiver  of  the  conditions  in  a  policy^ 
During  the  existence  of  the  two  policies  to  the  assured,  the  company 
must  have  been  cognizant  of  the  acts  of  its  agent  and  of  the  privileges 
which  were  granted  to  the  assured.  Yet  the  premium  was  promptly 
paid,  and  duly  received  by  the  company,  and  no  notice  was  given  that 
the  policy  had  been  violated  or  that  the  contract  must  terminate,  but 
the  assured  was  authorized  by  tlie  recognized  agent  to  continue  the 
storage  of  the  powder  in  the  store.  With  a  full  knowledge  of  all  the 
facts,  the  company  takes  the  money  of  the  assured,  with  the  deter- 
mination at  the  time  to  resist  the  payment  of  loss,  should  any  occur. 
This  was  not  only  a  fraud,  but  a  deceit  which  the  law  can  never  sanc- 
tion. The  defense  set  up  is  destitute  even  of  the  semblance  of  jus- 
tice. The  company  was  chargeal)le  with  the  act  of  the  agent  in  giving 
permission  to  keep  the  powder,  and  as  the  provision  for  forfeiture  was 
made  solely  for  tlic  l)eneht  of  the  company,  it  must  be  regarded  as 
having  waived  it,  upon  the  principle  that  what  is  exclusively  for  its 
benefit,  it  can  enjo}'  or  not  as  it  pleases. 

Some  of  the  interdicted  articles  are  gunpowder,  saltpetre,  nitrate  of 
soda,  petroltnim,  l)cnzine.  gasoline,  spirit  of  gas,  or  any  burning  fluid.. 
Such  conditions,  printed,  as  thej'  nsuall}^  are,  in  the  smallest  type^  and 
read  with  great  difliculty.  are  but  traps  when  the  attention  is  not  called 
to  them.  There  is  scarcely  a  housekeeper  in  the  State  who  does  not 
keep  on  hand  some  one  or  more  of  the  prohibited  articles.  With 
knowledge  of  the  fixet  on  the  part  of  agents,  and  when  no  notice  is 
given  of  the  stringent  character  of  the  condition,  but  specific  author- 
ity is  granted  to  continue  to  keep  the  articles,  the  company  waives  the 
forfeiture.  The  principles  enunciated  in  the  following  cases  control 
this  case  :  Atlantic  Ins.  Co.  vs.  Wright,  22  111.,  462  ;  N.  E.  Fire  & 
M.  Ins.  Co.  vs.  Sehettlcr,  38  III.,  100  ;  Com.  Ins.  Co.  vs.  Spankneble^ 
52  111.,  53  ;  Phcenix  Ins.  Co.  vs.  Slaughter,  12  Wall.,  404.  We  think 
that  the  judgment  should  be  aflirnied. 

Judgment  affirmed. 
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SUPREME  COURT  OF  ILLINOIS, 

SEPTEMBER  TERM,   1871. 


Appeal  from  Stephenson  County  Circuit  Court. 


THE  WINNESHEIK  INS.  CO..  Appellant. 1 

vs.  j> 

REGINA  SCHUELLER,  Appellee*  ] 

Every  material  aveniKMit  of  the  declarutioii  must  be  proved,  to  eutith;  the  plaintiff  tc 
recover. 

The  policy  required  proof  of  loss  witliiu  thirty  days  aftor  its  oecurreni^i*.  When  the 
secretary  of  the  company  was  first  notititMl  of  the  loss,  he  mvw  the  appellee  a 
blank  on  which  to  make  her  proof  of  loss.  AVlien  this  was  filled  up  and  returned 
to  him,  he  examintMl  it  and  made  no  objertion  to  It,  exicpt  to  erase  a  few  articles. 
and  retained  the  paper,  and  tlid  not  roquire  any  further  proof  or  the  perform- 
ance of  any  other  act.  Tlu*  account  of  the  loss  thus  delivered  was  not  form- 
ally correct^  and  some  of  the  requirements  in  the  contlitions  of  the  policy  were 
omitted.    Held,  that  the  c<»mpany  waived  unv  omi?.«<ions  or  irregularities  in  the 

Eroof  of  loss  delivered.  Good  faith  requind  I'liat  the  company  should  apprise  the 
isured  of  any  obj<'etions  entertahicd,  before  she  lost  her  ri^ht  to  supply  defects 
and  omissions. 

The  personal  examinatiou,  provided  for  by  the  policy  andmmle  by  the  officer>of  the 
company,  alter  the  expiration  of  tin-  thirty  days  from  the  lire,  constituted  no  part 
of  the  proof  rerjuired  on  the  part  of  the  insured. 

By  the  terms  of  the  iM»lic\  tin*  amouiu  of  loss  or  dauia«:e  was  not  |)ayabl«'  for  ninety 
'  days  after  due  notice  and  proof.  This  rime  is  to  be  r«H*koncd  iVomthe  date  of  de- 
livering the  proof  of  loss  to  thi*  secretary  of  lh<^  company,  and  not  from  the  time 
of  the  personal  examination. 

The  court  below  properly  instructed  the  jury  that  «'«»rtahi  fact>.  if  proved,  were  a 
waiver  of  further  proofs  of  loss.  The  jury  find  the  fact>  ami  the  c<)urt  determines 
the  law.  MTiether  certain  facts  have  been  proved  or  not  must  be  ascertained  by 
the  jury.  Whether  or  not  they  amount  to  a  waiver,  when  pro\ed,  the  court  must 
decide.* 

The  averment  in  the  tlcrlaration  that  the  iu>ured  wa^  the  owner,  i>  equivalent  to  an 
averment  of  an  estatr-  in  f»H'. 

The  court  below  properly  overrule<l  th<*  objection  t<»  \\w  introduction,  in  evidence,  of 
a  deed  conveying  the  i)ropei'tv  to  the  apj>ellre.  It  wa<  soim*  evidence  of  title,  and 
the  appellee  was  under  no  obii«<ation,  ]>rior  to  its  introduction. to  proiluee  the  deed 
to  her  grantor. 

The  evidence  showtMl  that  the  appellee  \\a>  in  actual  posm's^ion  at  the  rime  of  the 
loss,  and  had  been  f«»r  seven  years  prior  thereto.  Actual  p(>svc^^i<m,  accompa- 
nied with  claim  of  fee,  raises  the  pn-sumption  of  an  otate  in  fee. 

One  of  the  jurors,  on  challenije,  said  he  had  some  ])rcjudice  In  his  mind  against 
insurance  companies  generally,  and  that  bis  prejudice  was  toundeil  on  the  fact 
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he  could  not  comprehend  their  proceedings,  but  that  the  prejudice  would  not 
affect  his  verdict. 

It  is  the  duty  of  tliis  court  to  revise  tlie  action  of  the  court  below  in  all 
cases  as  to  the  competency  of  jurors.  It  was  error  in  the  court  below  to  over- 
rule the  challenge. 
This  court  will  not  grant  a  new  trial  or  reverse  a  judgment  on  error  for  misdirectioii 
of  the  court  below,  if  it  appears  from  the  entire  record  that  justice  has  been  done, 
and  that  the  errors  complamed  of  could  not  have  affected  the  merits  of  the  case 
or  influenced  the  action  of  the  jury. 

Thornton,  J. 


Digitized  by 


Google 


1872]  Winnesheik  Ins,  Co,  vs.  Schueller,  763 

tion.  It  requires  that  the  assured  shall  make  out  a  written  ac^count  of 
the  loss  within  thirty  clays  thereafter,  and  deliver  it  at  the  office  of  the 
-company.  This  is  a  duty  incumbent  upon  the  assured  which  must  be 
performed  unless  waived.  The  personal  examination  is  entirely  op- 
tional with  any  officer  of  the  company.  The  assured  must  submit  to 
it,  but  cannot  enforce  it.  If  the  corporation  desired  this  personal  ex- 
amination, in  aid,  or  as  explanatory  of  the  proofs  submitted  by  the 
assured,  it  should  have  insisted  upon  it  within  the  thirty  days.  It 
■cannot  be  permitted  to  postpone  such  examination  for  the  purpose  of 
involving  the  assured  in  difficulties,  and  entrai)ping  her  into  a  viola- 
tion of  the  condition  of  the  policy.  As  to  the  acts  of  the  agents  of 
the  company,  which  conduced  to  waive  its  rights,  the  evidence  is  en- 
tirely satisfactory.  We  are  clearly  of  opinion  that  it  had  waived  any 
omissions  or  iiTcgularitios  in  the  jn-oof  of  loss  delivered,  and  that 
there  is  no  variance. 

Error  is  assigned  upon  the  refusal  of  tlie  court  to  give  the  Tithand 
14th  instructions  asked  by  appellant.  They  involve  the  question  al- 
ready discussed.  They  are  based  uj^on  the  idea  that  the  perscmal  ex- 
iimination  of  the  assured,  alter  the  expiration  of  thirty  days  from  the 
loss,  forms  a  i)art  of  the  proof  refeiTcd  to  in  the  condition  of  the  pol- 
icy, which  must  be  made  by  the  assured.  As  we  have  already  said, 
they  are  wholly  distinct.  One  must  be  done  :  the  other  may  be  done. 
P3ven  if  the  personal  examination  at  any  time  might  constitute  proof 
of  loss,  it  could  never,  when  made  after  tli(*  lapse  of  the  thirty  days. 
The  opposite  construction  would  enable  these  corporations  to  delay 
the  examination  an<l  thus  compel  the  forfeiture  of  the  policy. 

According  to  the  view  we  have  heretofore  taken  of  the  evidence, 
there  is  no  force  in  the  objection  that  the  suit  was  i)rematuroly  brought. 
According  to  the  terms  of  the  imlicv.  the  aniount  of  the  loss  or  dam- 
age was  not  payable  for  ninety  days  after  <lue  notice  and  i)roof.  The 
schedule  of  the  proi)erty  which  was  made,  and  which  we  hoM  to  have 
been  sufficient,  according  to  the  evidence,  was  delivere<l  to  the  secre- 
tary of  the  conii)any  on  the  11th  day  of  May,  1870.  The  suit  was 
commenced  on  the  2.*kl  of  August  following,  making  one  hundred  and 
four  days  after  the  i)roof  of  loss.  It  was  not  erroi-  to  refuse  the  13th 
instruction  in  behalf  of  the  ajipellant.  It  is  founded  n])on  the  assumj>- 
tion,  which  is  held  to  be  erroneous,  that  the  personal  examination  of 
the  assured  was  a  necessary  part  of  the  prcu)!'  of  loss. 

The  first  instruction  given  for  the  a}>i>ellee  was  clearly  right.  It 
informed  the  Jury  that  the  personal  examination  was  no  i)art  of  the 
preliminaiy  proofs  of  loss.     This  is  tlu*  trne  construction  of  the  con- 
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dition  in  the  policy.  The  averments  in  the  declaration  did  not  impose- 
the  proof  of  such  examination  upon  appellee.  When  she  had  proved 
the  delivery  of  the  schedule  and  the  acts  of  waiver,  she  had  made  a 
prima  facie  ease,  as  to  the  proof  of  loss.  She  was  not  bound,  as  as- 
sumed by  counsel,  to  prove  the  personal  examination,  and  all  the  acts 
of  the  company  by  its  officers,  in  order  to  constitute  a  waiver.  She 
need  only  to  show  acts  which  were  sufficient  to  convince  the  jury  that 
the  company  had  waived  any  irregularity  in  the  proof  of  loss.  When 
this  was  done,  the  law  did  not  burden  her  with  the  ridiculous  labor  or 
accumulating  testimony.  The  last  clause  of  the  instruction  is  not  ob- 
jectionable. The  refusal  to  submit  to  the  examination  was  solely  a 
matter  of  defense.  The  language  clearly  indicates  this  view.  It  is 
susceptible  of  no  other  construction.  The  language  of  the  condition 
is  :  '*The  assured  shall  forthwith  give  notice  of  any  loss  to  the  sec- 
retary of  the  company,  and  within  thirty  days  after  such  loss  shall 
deliver  at  the  office  of  the  company,  &c.,  a  particular  account  of 
such  loss,"  and  then  proceeds  with  particular  specifications.  The 
condition  then  contains  the  following :  "And  the  assured  shall,  if 
required,  submit  to  an  examination,  &c."  The  requisition  for  the  ex- 
amination must  proceed  from  the  company.  The  assured  must  yield 
to  it  only  upon  demand.  Upon  demand,  followed  by  submission  or 
refusal,  then,  the  company  may  prove  the  fiicts.  The  effect  of  refusal 
is  not  involved  in  this  case,  as  the  assured  did  not  refuse.  The  ex- 
amination was  had  after  the  expiration  of  the  time  in  which  to  perfect 
proofs  of  loss,  and  formed  a  part  of  the  e^^dence  introduced  by  the- 
company.  It  was  used,  as  avowed,  merely  to  show  the  fact  of  exam- 
ination. For  tlie  ])ur[)()se  offered,  it  was  wholly  immaterial.  It  might 
have  been  used  in  rebuttal,  with  a  view  of  contradiction,  but  taken  at 
the  time  it  was,  it  could  not  be  offered  as  any  part  of  the  preliminary 
})roofs,  nor  could  the  bare  fact  of  examination  constitute  any  defense* 
under  the  circumstances. 

Objection  is  also  made  to  the  second  instniction  given  at  the  in- 
stance of  appellee.  It  is  contended  that  the  court  should  not  have 
instructed  the  jury,  that  certain  acts,  if  proved,  were  a  waiver  of  fur- 
ther proofs  of  loss,  and  that  the  instruction  should  have  been  that  the 
acts  enumerated  were  only  evidence  of  a  waiver.  The  jury  find  the 
facts,  and  the  court  detei mines  the  law.  Whether  certain  acts  have 
been  proved  or  not,  nuist  be  ascertained  by  the  jury.  Whether  or  not 
tliey  amount  to  a  waiver,  when  proved,  the  court  must  decide.  We 
have  already  expressed  the  opinion  that  the  acts  in  question  did  con- 
stitute a  waiver.     Tlu'  assured  was.  after  the  fire,  frequently  at  the* 
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office  of  the  company,  and  in  communication  with  its  officers,  before 
the  lapse  of  the  thirty  days  mentioned  in  the  condition.  Good  faith 
required  that  the  company  should  *  apprise  tlie  assured  of  any  objec- 
tions entertained,  before  she  lost  her  right  to  supply  defects  and  omis- 
sions. Peoria  Marine  &  Fire  Ins.  Co.  vs.  Lewis,  18  111.,  553  ;  Great 
Western  Ins.  Co.  vs.  Staaden,  26  111.,  361  ;  Turley  vs.  The  N.  Am. 
Ins.  Co.,  25  Wend.,  374  ;  iEtna  Ins.  Co.  vs.  Tyler,  16  Wend.,  385. 

It  is  claimed  that  there  was  not  sufficient  proof  of  title  to  the  prop- 
erty. The  averment  in  the  declaration  was  that  the  assured  was  the 
owner,  and  it  is  contended  that  this  is  equivalent  to  an  averment  of 
an  estiite  in  fee.  Such  was  its  effect.  Did  the  failiu*e  to  procure  a 
regular  paper  title  defeat  the  right  to  recover?  A  deed  conveying  the 
property  to  appellee  was  introduced  and  read  to  the  jury.  It  was  ob- 
jected to  at  the  time,  but  the  objection  was  properly  overruled.  It 
was  some  evidence  of  title,  iiud  appellee  was  under  no  obligation, 
prior  to  its  introduction,  to  produce  the  deed  to  her  grantoi-. 

The  evidence  shows  that  the  property  destro\'ed  was  the  same  as 
that  mentioned  in  the  policy  ;  that  the  eomi)any  designated  it  in  the 
policy  as  the  dwelling  house  and  saloon  of  the  appellee  ;  that  she  was 
in  actual  possession  at  the  time  of  the  loss,  and  had  been  for  seven 
years  prior  thereto  ;  and  that  she  held  the  property  by  virtue  of  the  deed 
introduced.  On  the  trial  no  exception  was  taken  to  the  parol  testi- 
timony.  This  ease  was  unlike  the  one  referred  to  by  counsel — Illinois 
Mut.  F.  Ins.  Co.  vs.  Marseilles  Man'f 'g  Co.,  1  Gil.,  2;U;.  In  that  case 
the  only  evidence  as  to  title  was,  that  the  defendants  in  error  were  the 
owners  of  the  buildings  only  and  not  of  the  land.  In  this  case  there 
is  proof  of  an  actual  occupancy.  Appellant  asked  no  instruction  as 
to  the  insufficiency  of  the  evidence.  Its  silence  dispensed  with  the  pro- 
duction higher  and  better  evidence.     Clay  et  al.  vs.  Boyer,  5  (HI.  .506. 

The  actual  possession  aecompanie<l  with  claim  of  the  fee.  raises  the 
presumption  of  an  estate  in  fee.  Mason,  vs.  Park,  o  Scam..  532  ; 
Brooks  vs.  Bniyn,  IH  III.,  530.  The  ]K>sition  of  eoniiscl  is  not  de- 
fensible. 

But  it  was  error  to  overrule  the  chaUenge  of  the  juror  Samuel  As- 
key.  He  said  that  he  had  some  i>reju(liee  in  his  mind  against  insur- 
ance companies  generally  ;  that  his  prejudice  w.ms  founded  on  the  fact 
that  he  could  not  comprehend  their  j)r()ceedings,  but  thnt  the  ])rejudice 
would  not  atfect  his  verdict. 

A  man  may  have  a  prejudice  against  crime  ;  against  a  mean  action  ; 
against  dishonesty,  and  still  be  a  competent  juror.  This  is  proj)er, 
and  sncli    prejn<lice  will  never  force  a  juror   to   prc-jndixe  an  Innocent 
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and  honest  man.  As  to  this  juror,  the  feeling  he  entertained  against 
insui-ance  companies  was  of  a  bigoted  and  reprehensible  character. 
It  was  not  founded  upon  any  knowledge  or  information  of  conduct 
which  should  condemn  them,  but  merely  upon  the  fact  of  his  inability 
to  understand  the  proceedings  of  these  corporations.  They  must, 
then,  disclose  all  their  operations,  open  to  him  all  their  business  trans- 
actions, in  order  to  remove  his  suspicion.  His  prejudice,  based  upon 
the  reason  assigned,  must  have  been  deep  seated,  and  would  necessa- 
rily have  affected  his  verdict.  A  jui'or  should  stand  indifferent  be- 
tween the  parties.  No  bias  should  influence  his  judgment,  and  swerve 
him  from  strict  impartiality.  It  would  have  required  as  much  evi- 
dence to  remove  his  unfounded  prejudice  as  to  convince  him  of  the 
justice  of  the  defense.  The  juror  said  that  he  had  no  more  prejudice 
against  this  than  any  other  company,  but  that  he  had  a  prejudice 
against  all  insurance  companies.  How  is  it  possible  that  his  mind 
would  not  be  biased,  and  his  determination  to  some  extent  influenced? 
It  is  not  necessary  that  his  unfavorable  impressions  should  l)e  so 
strong  that  they  cannot  be  shaken  by  evidence.  It  is  suflScient  if 
proof  be  necessary  to  restore  his  impartiality.  A  party  should  never 
be  compelled  to  produce  proof  to  change  a  preconceived  opinion  or 
prejudice  which  may  control  the  action  of  the  juror.  A  preconceiveti 
prejudice  against  a  party  may  be  as  difficult  to  remove  as  an  opinion - 
A  prejudice  is  in  some  sense  an  opinion.  In  Burr's  case,  Chief  Jus- 
tice Marshall  said,  ''Those  strong  and  deep  impressions,  which  will 
close  the  mind  against  the  testimony  that  may  be  offered  in  opposi- 
tion to  them,  which  will  combat  that  testimony  and  resist  its  force,  do 
constitute  a  sufficient  objection."     1  Burr's  Trial,  416. 

The  counsel  for  appellee  insists  that  this  was  a  challenge  to  the 
poll  for  favor  and  not  for  principle  cause  ;  that  the  judge  was  selected 
as  the  trier,  and  that  his  finding  is  conclusive,  unless  he  committed 
some  error  of  law.  Such  lias  never  been  the  practice  in  this  State, 
and  we  think  it  is  the  better  rule,  and  that  it  is  our  duty  to  revise  the 
action  of  the  court  below,  in  all  cases,  as  to  the  competency  of  jurors. 
The  question  arises.  Shall  the  judgment  be  reversed  for  this  error  of 
the  court?  Was  the  company  prejudiced  thereby?  The  rule  of  thi^ 
court,  established  by  its  earliest  decisions,  and  persistently  adhered 
to  is,  that  it  will  not  grant  a  new  trial  or  reverse  a  judgment  on  error, 
on  account  of  the  admission  of  improper  or  the  rejection  of  proper 
evidence,  or  for  misdirection  of  the  court  below,  if  it  appears  from 
the  entire  record  that  justice  has  been  done,  and  that  the  errors  com- 
plained of  could  not  have  affected  the  merits  of  the  cause,  or  influ- 
enced the  action  of  the  jury.     Greenup  vs.  Stoker,  3  Gil.,  202. 
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The  errors  assigned  are  eiTors  of  law.  We  hold  that  the  ruling  of 
the  court  was  right,  and  the  jury  were  bound  to  take  the  law  from  the 
court.  The  only  issue  of  fact  contested  was  as  to  the  sufficiency  of 
proof  of  loss.  The  waiver  of  the  irregularity  in  the  proof  was  amply 
established  by  uncontradicted  proof.  The  acceptance  of  the  schedule 
by  the  secretary  without  objection,  was  a  waiver  of  all  omissions  in 
the  pooof.  The  testimony  of  appellee,  as  well  as  the  secretary  of  the 
company,  abundantly  prove  this  fact,  and  it  is  not  contradicted.  The 
company  could  not,  therefore,  have  been  prejudiced,  even  if  there 
were  a  biased  juror.  We  think  the  verdict  is  eminently  just,  and  af- 
firm the  judgment. 

Judgment  affirmed. 


SUPREME  COURT  OF  THE  UNITED  STATES, 

DKOKMBEK    Ti:UM,    1871. 


In  Error  to  the  (Jircalt  Coini  of  the  (Suited  States  for  the  District 
of  Minnesota. 


THE  REPUBLIC  FIKE  INS.  (()..  Plaintiff  in  Error.l 


CHARLES  AND  JOSEPH  R.  WEIDE.* 

The  Hanocer  Fire  Ins.  Co..  Piff  in  Error,  vs. 
Charles  and  .Joseph  R.  Weide. 

The  Gerniania  Fire  Lis.  Co.,  Plff  in  Error,  rs* 
Charles  and  Joseph  R.  Weide. 

The  Niaijara  Fire  Ins.  Co..  PVff  in  Error,  rs. 
Cliarles  and  Joseph  R.  Weid<'. 


The  plaintiffs,  in  the  court  below,  introduced  evidence  to  show  that  before  the  fire 
they  had  taken  an  inventory  of  their  stock,  which  was  reduced  to  writing  bv  one 
of  them,  in  an  inventory  twok,  and  that  the  vahies  were  correctly  footed  up  there- 
in, and  that,  at  the  same  time,  these  footings  were  correctly  entered  by  one  of  the 

•  DecieioQ  rendered  May  0th.  1872. 


Digitized  by 


Google 


768  Report  of  Decisions,  [June 

plaintiffs  on  tiie  fly  l(»jif  of  an  exhausted  'ledger,  and  were  afterwards  transferred 
by  one  of  the  plaintifts  to  the  fly  leaf  of  a  new  ledger.  The  plaintiffs  offered  in  ev- 
iaence  the  entry  of  tht;  footings  on  the  fly  leaf  of  the  new  ledger.  Both  the  inven- 
tory book  and  the  exhaust<^d  ledger  had  been  destroyed  ana  neither  of  the  plain- 
tiffs could  remember  the  amount  of  the  footings,  ^eld,  that  these  entries  were 
properly  admitted  by  the  court  below. 

The  policies  provided  that  the  assured  should,  if  required,  submit  to  an  examination 
under  oath,  and  that  until  such  examination  the  loss  shall  not  be  payable.  It  is  to 
be  understood  that  the  examination  relates  to  matters  pertinent  to  the  loss. 

The  plaintiffs,  during  the  examination,  declined  to  answer  questions  ref^iMicting  the 
amounts  for  which  they  hud  made  settlement  with  other  companies.  Hela^thtit 
there  was  no  sufticient'  foundation  laid  for  an  instruction  that  if  the  jury  should 
believe  the  phiintifls  had,  in  the  course  of  the  examination,  reftised  to  answer  any 
questions,  ])y  which  the  defendants  could  fairly  estimate  or  reasonably  infer  the 
plaintiffs'  real  loss,  the  verdict  must  be  for  the  defendants.  There  was  no  evidence 
of  refusal  to  answer  such  questions.  ' 

A  clause  in  the  policy  provided  that  the  assured  should  produce  certified  copies  of  all 
bills  and  invoices,* the  originals  of  which  had  been  lost,  and  that  until  tney  were 
produced,  the  loss  shoulu  not  be  payable.  The  bills  of  exception  state  that  there 
was  eWdencc  that  the  plaintiffs  were*  requested  to  produce  duplicate  bills.  There 
was  no  evidence  to  show  when  the  request  was  made,  whether  before  the  com- 
mencement of  the  actions  or  lifterwards,  or  whether  there  was  ne^glect  or  refusal  of 
the  plaintiffs  to  comply,  flcfd,  that  there  was  no  error  in  refusing  to  instruct  the 
jury  that  if  tlu'v  believed  from  the  eviden<'e  that  the  plaintifls  were  requested  to 
produce  du|ili«:»tes  of  invoice?*,  and  neglected  to  do  so  before  the  commencement 
of  the  aetion,  their  right  of  action  never  accrued. 

The  policies  >tipulat<'(l  that  fraud  or  faNe  swearing  on  the  part  of  the  assured  should 
work  a  forfeiture  of  ail  chum  under  them.  The  false  swearing  referred  to  is  such 
as  may  be  in  the  sub^lis^ion  of  preliminary  proofs  of  loss  or  in  the  examination 
to  whieli  tin-  assured  agreed  to  submit. 

It  does  not  invaiiably  follow  from  the  faet  that  there  w:is  a  material  discrepency  be- 
tween the  ^iatemeut>  by  the  plamtirt>,  under  oath,  in  their  proofs  of  lossj  and 
when  testifying  at  the  trial,  that  the  former  were  false,  so  as  to  justify  the  court  in 
assuming  it,  and  directing  verdicts  for  the  defendants.  It  Is  only  fraudulent  false 
swearinj?  in  furnislung  the  preliminary  proofs  that  avoids  the  policies,  and  it  was 
for  the  jury  to  determine  whether  that  swearing  was  false  and  fraudulent. 

Mr.  Justice  Sti{<)N(;  delivered  the  opinion  of  the  court. 

These  causes  were  tried  togetlier  before  one  jury,  tind  they  present 
the  same  ciuestions.  They  were  actions  upon  policies  of  insurance 
nj2:ainst  fire,  in  which  it  became  material  to  prove  what  was  the  quan- 
tity and  vahie  of  the  goods  tlie  plaintiffs  had  when  the  fire  occurred. 
As  beariiiii:  upon  this,  evidence  was  introduced,  without  objection, 
t(uiding  to  show  that  the  plaintiffs  took  a  correct  inventor3'  of  their 
stock  on  the  2.sth  of  February.  1.SG6,  which  was  correctly  reduced  to 
writing  by  one  of  them  in  an  inventory  book;  that  the  prices  or  val- 
ues were  correctly  footed  up  therein  ;  that  at  the  same  time  the  foot- 
ings were  con-ectly  entered  by  one  of  the  plaintifls  upon  the  fly  leaf 
of  an  (exhausted  le(lger,  and  altcrwards  transferred  also  by  one  of  the 
idaintitls  to  the  lly  leaf  of  a  new  ledger ;  that  neither  of  the  plaintitfs 
could  remember  the  amount  of  such  inventory  or  footings,  and  that 
both  the  iuNcntory  book  and  the  exhausted  ledger  had  been  destroyed. 
The  plaintitfs  then  ollered  the  entry  of  the  footings  upon  the  fly  leaf 
>  >f  the  new  ledizer.  which  the  court  received,  and  in  this  it  was  contend- 
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ed  there  was  error.  It  will  be  ob8er\'ed  that  the  footings  upon  the 
fly  leaf  of  the  ledger  were  not  offered  or  received  as  independent  ev- 
idence. They  were  accompanied  by  proof  that  they  were  correct 
statements  of  the  values  of  the  merchandise,  and  that  they  were  cor- 
rectly transcribed  either  from  the  inventory  book  or  from  the  fly  leaf 
of  the  exhausted  ledger,  both  of  which  appear  to  have  been  originals. 
How  far  papers,  not  evidence  per  se,  but  proved  to  have  been  true 
statements  of  fact,  at  the  time  they  were  made,  are  admissible  in 
connection  with  .the  testimony  of  a  witness,  who  made  them,  has  been 
a  frequent  subject  of  inquiry,  and  it  has  many  times  been  decided 
that  they  are  to  be  received.  And  why  should  they  not  be  ?  Quan- 
tities and  values  are  retained  in  the  memory  with  great  difficulty.  If 
at  the  time  when  an  entry  of  aggregate  quantities  or  values  was  made, 
the  witness  knew  it  was  coiTcct,  it  is  hard  to  see  why  it  is  not  at  least 
as  reliable  as  is  the  memory  of  the  witness.  It  is  tnie  a  copy  of  a 
copy  is  not  generally  receivable,  for  the  reason  that  it  is  not  the  best 
evidence.  A  copy  of  the  original  is  less  likely  to  contain  mistakes, 
for  there  is  more  or  less  danger  of  variance  with  every  new  trans- 
scription.  For  that  leason,  even  a  swoni  copy  of  a  copy  is  not  ad- 
missible when  the  original  can  be  produced.  But  in  this  case  the  in- 
ventoiy  book  and  the  fly  leaf  of  the  exhausted  ledger  had  both  been 
burned.  There  was  no  better  evidence  in  existence  than  the  footings 
in  the  new  ledger.  And  we  do  not  understand  the  bill  of  exceptions 
as  showing  those  footings  to  have  been  coi)ied  from  a  copy.  It  does 
not  appear  whether  they  were  taken  from  the  inventory  book  or  from 
the  fly  leaf  of  the  old  ledger.  And  it  is  of  little  importance,  for  as 
those  entries  were  made  at  the  same  time,  neither  ought  to  be  regard- 
ed as  a  copy  of  the  other,  but  rather  both  should  l)e  considered  origi- 
nals. We  do  not,  however.  i)ropose  to  discuss  tliis  exception  at 
length,  for  we  regard  it  as  settled  by  the  decision  in  Insurance  Com- 
])any  vs.  AVeide,  9  AVall.,  G77,  tiiat  the  evidence,  under  the  cir-cuni- 
stances.  was  properly  received. 

The  second  and  third  exce[)tions  are  disposed  of  by  what  we  have 
already  said,  and  they  are  unsnstained. 

There  is  nothing  also  in  the  fourth  exception.  By  the  policies  the 
assured,  after  furnishing  proofs  of  loss,  were  bound,  if  required,  to 
submit  to  an  examination  under  oath,  and  it  was  stipulated  that  until 
such  examination  should  be  permitted,  the  loss  should  not  be  payable. 
Of  course  it  is  to  be  understood  that  the  examination  contemplated 
relates  to  matters  pertinent  to  the  loss.  In  these  cases  the  plaintiffs 
did  submit  to  an  examination,  luit  declined  to  answer  questions  re- 
—49 
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specting  the  amouuts  for  which  they  had  made  settlements  with  other 
insuring  companies.  We  are  unable  to  perceive  that  the  questions 
proposed  had  any  legitimate  bearing  upon  the  inquiry,  what  was  the 
actual  loss  sustained  in  consequence  of  the  fire.  If  the  plaintiffs  had 
claims  upon  other  insurers,  and  compromised  with  some  of  them  for 
less  than  the  sums  insured,  it  is  not  a  just  inference  that  their  claim 
against  these  insurers  was  exaggerated.  A  compromise  proposed  or 
accepted  is  not  evidence  of  an  admission  of  the  amount  of  the  del«t. 
There  was  then  no  sufficient  foundation  laid  for  the  instniction  re- 
((uested  by  the  defendants,  that  if  the  jury  should  believe  that  the 
plaintiff's,  or  either  of  them,  in  the  course  of  an  examination  on  oath. 
under  the  policies,  refused  to  answer  any  (fuestions  by  which  the  de- 
fendants could  fairly  estimate,  or  reasonably  infer  plaintiffs*  real  los> 
in  the  insured  property,  and  had  not  before  the  commencement  of  the 
actions  answered  the  questions  under  oath,  the  verdict  must  be  for  the 
defendants.  There  was  no  evidence  of  refusal  to  answer  ^vch  ques- 
tions. 

The  fittli  exception  is  the  refusal  of  the  court  to  instruct  the  jiii  v 
that  if  they  believed  from  the  evidence  the  plaintiff's  were  requesteil 
by  the  defendants  to  produce  duplicates  of  invoices  of  goods  pur- 
chased by  tliem,  the  originals  of  which  were  alleged  by  them  to  ht- 
destroyed,  and  neglected  to  do  so  before  tlie  commencement  of  the 
actions,  their  right  of  action  never  accrued,  and  that  the  verdicts  nin-t 
be  for  defendants.  The  prayer  for  this  instniction  was  founded  on  -x 
clause  in  the  policy  that  the  assured  should  [)roduce  certified  copies  of 
all  bills  and  invoices,  the  originals  of  which  had  been  lost,  and  exhihit 
the  same  for  examination  to  any  person  named  by  the  company,  and 
that  until  the  proofs,  declarations,  and  certificates  (stipulated  for  in 
case  of  loss)  were  produced,  and  examinations  and  appraisals  permit- 
ted, the  loss  should  not  bo  pa3'al>le.  The  bills  of  exception  state  tluU 
there  was  evitlence  tending  to  show  that  the  ])laintitFs  were  requested 
to  proiluce  <luplicate  bills  of  purchases,  but  there  does  not  appear  t«> 
have  been  any  evidence  when  the  request  was  made,  whether  befc'rr 
the  conmiencenient  of  tlu»  actions  or  afterwards,  or  whether  there  wa> 
neglect  or  refusal  of  the  i)laintiffs  to  comply.  Moreover,  the  request 
was  for  duplicates,  and  not  for  certified  copies.  We  cannot,  thert- 
tbre,  say  there  was  error  in  refusing  the  instruction  asked  for. 

Nor  was  there  error  in  denying  the  defendants'  third  and  fourth 
prayers.  It  is  true  the  i)olicies  stipulated  that  fraud  and  false  swear- 
ing on  the  part  of  the  assured  should  work  a  forfeiture  of  all  claim 
under  them.     The  false  swearing  refeiTcd  to  is  such  as  may  be  in  the 
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submission  of  preliminary  proofs  of  loss,  or  in  the  examination  to 
which  the  assured  agreed  to  submit.  But  it  does  not  inevitably  fol- 
low fh)m  the  fact  that  there  was  a  material  discrepancy  between  the 
statements  made  by  the  plaintiffs  under  oath  in  the  proofs  of  loss,  and 
their  statements  when  testifying  at  the  trial,  that  the  former  were 
false,  so  as  to  justify  the  court  in  assuming  it,  and  directing  verdicts 
for  the  defendants.  It  may  have  been  the  testimony  last  given  that 
was  not  true,  or  the  statements  made  in  the  proofs  of  loss  may  have 
been  honestly  made,  though  subsequently  discovered  to  be  mistaken. 
It  is  only  fraudulent  false  swearing  in  furnishing  the  preliminary 
proofs,  or  in  the  examinations,  which  the  insurers  have  a  right  to  re- 
quire, that  avoids  the  policies,  and  it  was  for  the  jury  to  detennine 
whether  that  swearing  was  false  and  fraudulent. 

The  remainingj  two  assignments  of  error  arc  not  pressed,  and  it  is 
properly  conceded  that  the  court  could  not  lay  down  as  a  rule  of  law 
the  mode  of  computation  designated  in  the  prayers  for  instruction. 

The  judgment  in  each  case  is  affirmed. 
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MISSOURI. 

A^^  ACT  to  amend  an  Act  entitled  ''An  Act  for  the  incorpora- 
tion and  regulation  of  Life  Assurance  Companies^^'  approved 
March  10,  1869,  by  adding  a  new  section  thereto. 

Be  it  pnacted  bj/  the  General  Assembly  of  the  State  of  Missouri^  as  fol- 
io ws  : 

Skction  1.  The  above  entitled  Act  is  hereby  amended  by  adding 
thereto  an  tulditional  section,  nnniber  lifty-five,  to  read  as  follows  : 

Section  55.  Any  company,  organized  under  the  laws  of  this  State, 
as  a  joint  stock,  or  stock  and  mutual  company,  doing  business  as  a 
life  insurance  company,  may  at  any  time  increase  its  cajntal  stock  to 
any  amount  not  exceeding  one  million  dollars,  with  the  consent  of  a 
majority  in  interest  of  the  stocldiolders  ;  such  consent  shall  be  certi- 
fied to  by  the  Secretary  of  the  company,  under  oath,  and  shall  statt* 
the  names  of  the  stockholders  and  the  number  of  shares  voted  by  each 
stoekliolder.  and  file  the  same  in  the  ofKce  of  the  Superintendent  of 
tlie  Insurance  Department. 

Sk(  .  2.  Any  company  that  sliall  increase  its  capital  stock,  under 
the  provisions  of  the  first  section  of  this  Act,  shall  in  all  things  coiu- 
I)ly  with  the  provisions  of  an  Act  entitled  **An  Act  for  the  incorix>ra- 
tion  and  organization  of  Lite  Assurance  Companies,"  approved  March 
10,  ISf)!),  its  stock  subscribed  an<l  secured  as  provided  in  sectiou> 
nineteen,  twenty  and  twenty-one  of  said  Act :  and  nothing  in  this  Act 
shall  be  so  construed  as  to  affect  tiie  duties  of  the  Superintendent 
of  tlie  Insurance  l)ei>artment,  as  provide<l  in  section  foity-one  of  said 
Act :  and  no  comi)any  increasing  its  capital  stock  under  the  provi>- 
ions  of  this  Act,  shall  declare  and  divide,  ov  pay  a  greater  amount  a-> 
a  dividend  or  profit  than  ten  per  centum  per  annum  on  the  amount  of 
caj^ital  actually  i>aid  in,  to  its  stockholders. 

Sk<  .  .1.     Tiiis  Act  shall  take  ellect  and  be  in  force  immediately. 

Approved  Mtircli  *»0.  1872. 
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OHIO. 

AN  ACT  to  provide  for  eMahlishing  an  Insurance  Department 
in  the  State  of  Ohio, 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
OkiOy  That  there  is  hereby  established  a  separate  and  distinct  depart- 
ment, to  be  known  as  the  Insurance  Department,  which  shall  be  charg- 
ed with  the  execution  of  all  laws  now  in  force,  or  which  shall  liereaf- 
ter  be  passed,  in  relation  to  insurance  and  insurance  companies. 

Sec.  2.  That  there  shall  be  appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  if  in  session,  within  thirty  da3's 
alter  the  passage  of  this  act,  a  chief  officer  of  said  department,  who 
shall  be  styled  the  Superintendent  of  Insurance,  and  shall  hold  his 
oflSce  for  the  term  of  three  years,  and  until  his  successor  is  duly  ap- 
pointed and  qualified,  and  shall  receive  for  his  services  the  sum  of 
three  thousand  dollars  per  aniuini :  Provided,  however,  that  the  i)er- 
son  first  appointed  superintendent  under  this  act  shall  enter  upon  the 
duties  of  his  office  on  the  tir^^t  Monday  of  June,  A.  D.  1872.  The 
person  so  appointed  shall  be  an  elector  of  this  State,  and  shall,  dur- 
ing his  term  of  olfice,  have  no  ollicial  connection  with  any  insurance 
eompan}',  nor  own  or  be  intereste<l  in  the  biwiness.  bonds,  stock,  or 
other  property  of,  or  be  employed  1)V  any  such  conii)any,  an<l  shall  be 
ineligible  to  oi'  hold  any  other  ollict*  durin<>"  the  term  of  his  said  otllce. 
In  case  of  a  vacancy  in  said  ollice  by  death,  resio nation,  removal, 
j^uspension,  or  otherwise,  tlu-  i>:overnor  shall  fdl  the  vaeaney,  and  re- 
port the  name  of  such  appointee  to  the  senate,  if  in  session,  and  if 
not,  within  ten  days  after  the  eoinmencenient  of  the  next  regular  or 
adjourned  session  thereatler ;  and  such  appointee,  by  and  with  the 
advice  and  consent  of  the  senate,  shall  hold  iiis  ofliee  for  the  nni'X- 
pired  term,  and  until  his  successor  is  duly  ap])ointed  and  (|ualiliecl. 
If  at  any  time  the  governor  shall  become  satisfied  that  the  suikmIu- 
tendent  is  inefficient,  incompetent  or  derelict  in  the  disc-hargi'  of  liis 
<lutieB,  he  is  hereby  authorized  and  required,  by  and  with  the  advice 
and  consent  of  the  senate,  if  it  be  in  session,  to  remove  said  superin- 
tendent from  office,  and  if  the  senate  be  not  in  session,  to  suspend 
him  from  the  discharge  of  his  duties,  temporaiily  tilling  the  vacancy. 
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as  hereinbefore  provided,  and  reporting  the  fact  to  the  senate  at  its 
next  meeting  thereafter,  for  its  action  thereon. 

Sec.  3.  Before  entering  upon  the  discharge  of  his  duties,  the  said 
superintendent  shall  take  an  oath  or  affirmation  to  support  the  con- 
stitution of  the  United  States,  and  the  constitution  of  this  State,  and 
to  faithfully  and  honestly  discharge  the  duties  of  his  said  office,  and 
that  he  is  not  an  officer,  employe  or  stock-holder  in  any  insurance  com- 
pany, or  otherwise  interested  therein,  directl}'^  or  indirectly,  except  a^ 
n  i)olicy-holder ;  and  shall  also  give  bond  to  the  State  of  Ohio,  in  the 
sum  of  twenty  thousand  dollars,  with  not  less  than  two  sureties,  to  be 
approved  by  the  governor,  and  filed  and  recorded  with  the  secretary 
of  State,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  of- 
fice. The  said  Superintendent  shall  possess  all  the  ix)wers,  perform 
all  the  duties,  and  be  subject  to  all  the  obligations  and  requirements 
now  invested  in  or  ai)pertaining  to  the  auditor  of  State  by  the  laws 
relating  to  insurance  and  insurance  companies,  and  from  the  date  of 
entering  his  office  shall  talvc  the  place  of  said  auditor,  under  all  the 
provisions  of  said  laws,  and  have  the  sole  and  exclusive  charge  and 
ooiitnil  over  said  Insurance  Department,  under  the  laws  relating  there- 
to. 

Sec.  4.  Said  sn])erintendent  may  appoint  a  chief  clerk,  who  shall 
in  no  way  be  interested  in  any  insurance  company,  except  as  a  policy- 
holder, whose  appointment  shall  be  evidenced  by  a  certificate  thereof. 
under  the  olficial  seal  of  the  superintendent,  and  who  shall  continue  in 
ofiiee  during  the  ])lea'^ure  of  the  superintendent :  and  before  entering 
u]><>n  his  ollice  shall  take  the  oath  ofofliee  hereinabove  prescribed,  and 
give  bond  with  two  or  more  sureties,  in  the  sum  of  ten  thousand  dol- 
lais.  to  the  neceptnnce  of  the  superintendent,  conditioned  for  the  faith- 
ful perlbrnianee  of  his  ollleial  duties :  and  in  case  of  the  absence  or 
inability  of  the  superintendent,  the  said  chief  clerk  shall  act  as  his 
<le])uty.  and  shall  possess  the  i)owers  and  perform  the  duties  of  the 
superintendent.  The  superintendent  shall  also  have  power  to  employ 
such  other  clerks,  from  time  to  time,  as  may  be  necessary  to  carry  on 
thi'  business  of  his  olliee  with  promptness  and  accuracy  ;  and  whenever 
netessnry  for  the  examination  into  the  business  and  affairs  of  any  insur- 
an<'e  company,  may  emi)loy  one  or  more  skilled  and  competent  persons 
to  make  such  examination  and  report  thereon.  The  superintendent  shall 
be  furnished  with  suitable  rooms  in  the  State  house,  which  shall  be 
furnished  from  time  to  time  with  the  necessary  office  furniture,  sta- 
tionery, and  other  conveniences  for  the  transaction  of  the  business  ol' 
Ids  fiftiee  ;  and  all  the  salaries,  payments  and  expenditures  for 
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Insurance  Department,  authorized  by  this  act,  shall  be  paid  out  of  the 
treasury,  upon  the  certificate  of  the  superintendent,  in  the  same  man- 
mer  as  other  like  expenses :  Provided,  the  amount  so  paid  out  shall  at 
no  time  exceed  that  collected  from  the  insurance  companies  as  provi- 
ded for  in  this  act. 

Sec.  5.  The  seal  of  the  Superintendent  of  Insurance  shall  be  one 
inch  and  three-fourths  in  diameter,  surrounded  by  the  words  "  Super- 
intendent of  Insurance  of  Ohio,"  with  the  device  prescribed  for  the 
seal  of  the  auditor  of  State  and  other  officers,  by  the  act  passed  May 
^.  1868,  to  be  furnished  by  the  secretary  of  State ;  and  every  certifi- 
icate,  assignment  or  conveyance  executed  by  said  superintendent  in 
pursuance  of  any  authorit}^  conferred  by  law,  and  sealed  with  his  seal 
of  office,  shall  be  received  as  evidence,  and  may  be  recorded  in  the 
proper  recording  office  in  the  same  manner  and  with  like  effect  as  a 
<leed  regularly  acknowledged  before  an  officer  authorized  by  law  Xo 
take  the  acknowledgement  of  deeds  ;  and  all  copies  of  papers  in  the 
otlice  of  said  superintendent,  certified  by  him  and  authenticated  by 
the  said  seal,  shall  in  all  cases  be  evidence  equally  and  in  like  manner 
lis  the  original. 

Sec.  (>.  All  books  and  documents  and  all  other  papers  whatever, 
in  the  office  of  the  auditor  of  State,  lelating  to  insurance,  shall,  on 
demand,  be  delivered  and  transferred  to  the  JSuperintendent  of  Insur- 
iinee,  who  shall  give  to  the  said  auditoi*  of  State  a  receipt  for  the  same, 
which  shall  be  to  the  auditor  n  full  release  fnmi  all  responsibility  in 
connection  with  such  documents,  etc.  ;  and  thereafter  such  books, 
pai)ers  and  documents  shall  be  and  leniain  in  the  chaige  and  keeping 
of  the  said  su[)erintendent  in  his  said  otlice. 

Sec.  7.  It  shall  be  the  duty  of  the  Superintendent  of  Insurance, 
whenever  he  shall  ha\e  good  reason  to  suspect  the  correctness  of  any 
annual  statement,  or  that  the  affairs  of  any  conij)any  are  in  an  un- 
sound condition,  to  make,  or  cause  to  be  made,  an  examination  into 
the  affairs  of  any  such  insiuance  company,  for  the  purposes  named  in 
ihi-s  act,  incoii>orated  in  this  State,  or  doing  business  by  its  agencies 
in  this  State ;  and  it  shall  be  the  duty  of  the  officers  or  agents  of  any 
insurance  company  doing  business  in  this  State,  to  cause  their  books 
to  be  opened,  for  the  inspection  of  said  suiierintendent,  or  the  person 
or  persons  so  appointed,  and  otherwise  to  facilitate  such  examination, 
so  far  as  it  may  be  in  their  power  so  to  do. 

Sec.  8.  For  that  puri)0se,  the  superintendent,  or  the  ])erson  or 
persons  so  a])pointed  by  him,  shidl  have  power  to  examine,  under 
oath,  which  he  or  they  are  hereby  emi)o\vered  to  administer,  the  officers 
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and  agents  of  any  company  relative  to  the  business  of  said  company  ; 
and  whenever  the  superintendent  shall  deem  it  for  the  interest  of  the 
public,  he  shall  publish  the  result  of  such  investigation  in  some  news- 
paper printed  in  Columbus,  and.  of  general  circulation  in  the  State, 
and  in  a  newspaper  printed  in  the  county  where  the  principal  office  of 
the  company  is  located. 

Sec.  9.  Whenever  it  shall  appear  to  the  said  superintendent,, 
from  such  examination,  that  the  assets  of  any  life  insurance  company 
are  insufficient  to  reinsure  its  outstanding  risks  as  pro\ided  by  this 
act,  or  that  the  net  assets  of  any  insurance  company  other  than  life,, 
organized  under  the  laws  of  this  State,  are  reduced  more  than  twenty 
per  cent,  below  the  capital  stock  required  by  this  act,  or  by  its  charter, 
he  shall  require  the  officers  thereof  to  direct  the  stockholders  to  pay  in 
the  amount  of  such  deficiency,  within  such  period  as  he  may  desig- 
nate in  such  requisition,  or  in  default  thereof  he  shall  communicate 
the  fact  to  the  attorney  general,  whose  duty  it  shall  then  become  to 
apply  to  the  supreme  court  for  an  order  requiring  such  company  to 
show  cause  why  the  business  of  such  company  should  not  be  closed,. 
:ind  the  court  shall  thereupon  proceed  to  hear  the  allegations  and 
proofs  of  the  respective  parties.  Any  transfer  of  the  stock  of  any 
company  made  during  the  pendency  of  any  such  investigation,  shall 
not  release  the  party  making  the  transfer  from  his  liability  for  losses^ 
which  may  have  accrued  previous  to  the  transfer. 

Sec.  10.  If  upon  examination  it  shall  appear  to  the  superintend- 
ent that  the  assets  of  any  company  chartered  on  the  plan  of  mutual 
insurauce  arc  insufficient  to  justify  the  continuance  of  such  company 
in  business,  it  shall  be  his  duty  to  proceed,  in  relation  to  such  com- 
])any,  in  the  same  manner  as  is  herein  required  in  regard  to  joint  stock 
companies  ;  and  the  trustees  or  directors  of  such  company  are  here- 
by made  personally  liable  for  any  losses  which  may  be  sustained  upon 
risks  taken  after  the  Superintendent  of  Insurance  shall  have  issued 
his  requisition  for  filling  u])  the  deficiency  in  the  assets,  and  before 
such  deficiency  shall  have  been  made  up. 

Sec.  11.  In  case  it  shall  appear  to  the  satisfaction  of  said  court, 
that  the  assets  of  said  company  are  not  sufficient,  as  aforesaid,  or  that 
the  interests  of  the  public  so  re(|uire,  the  said  court  shall  decree  a  dis- 
solution of  said  company  and  a  distribution  of  its  effects.  The  su- 
l)rcnie  court  shall  have  power  to  refer  the  application  of  the  attorney 
general  to  a  referee,  to  inquire  into  and  report  upon  the  facts  stated 
therein.  After  the  superintendent  shall  have  issued  his  requisition  as 
aforesaid,  it  shall  be  unlawful  for  said  company  to  issue  any  new  pol- 
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icies  of  insurance,  or  to  transact  any  new  business,  until  the  court 
shall  have  rendered  its  decision  in  the  case,  and  until  the  Superintend- 
ent of  Insurance  shall  have  issued  to  such  company  a  license,  which 
shall  be  its  authority  to  resume  business. 

Sec.  12.  Whenever  it  shall  appear  to  the  Superintendent  of  In- 
surance, from  the  report  of  the  person  appointed  by  him,  or  other 
satisfactory  evidence,  that  the  affairs  of  any  company,  partnership  or 
association,  not  organized  under  the  laws  of  tliis  State,  are  in  an  un- 
sound condition,  he  shall  revoke  the  authority  granted  to  such  com- 
pany to  do  business  in  this  State,  and  cause  a  notice  thereof  to  be  pub- 
lished in  at  least  one  newspaper  published  in  the  city  of  Columbus,  and 
in  the  county  where  the  general  agenc}'  is  locateil  within  this  State, 
and  after  the  publication  of  such  notice,  it  shall  not  be  lawful  for  the 
agents  of  such  company  to  procure  any  new  applications  for  insurance 
or  to  issue  any  new  policies.  The  expenses  of  any  examination  made 
under  this  act  shall  be  paid  by  the  company  examined. 

Sec.  13.  The  Superintendent  shall  keep  and  preserve,  in  per- 
manent form,  a  full  record  of  his  proceedings,  inehiding  a  concise 
statement  of  the  condition  of  each  company  reported,  visited  or  ex- 
amined by  Iiim.  The  said  superintendent  shall  annual  I}',  at  the  ear- 
liest practicable  date  after  the  returns  are  received  from  the  several 
companies,  make  a  report  to  the  legislature  of  the  general  conduct  and 
condition  of  the  insurance  companies  doing  business  in  this  State, 
with  such  suggestions  as  he  deems  expedient,  including  also  the  infor- 
mation contained  in  the  statements  required  of  the  said  companies, 
and  the  result  of  the  official  valuations  of  life  policies,  to  be  arranged 
in  tabular  form,  and  [)re]nire  the  same  for  printing  in  two  separate  re- 
ports, one  pertaining  to  life  insurance  companies,  and  the  other  to  all 
insurance  companies  other  than  life  ;  three  hundred  copies  of  each  of 
said  reports  shall  be  printed  for  the  use  of  the  general  assembly  ;  two 
thousand  five  hundred  copies  of  each  for  the  use  of  the  superintendent, 
of  which  five  hundred  volumes  containing  both  reports  shall  be  l)0un<l 
in  cloth.  He  shall  also  report  the  names  and  compensation  of  the 
clerks  emplo3'ed  by  him,  the  whole  amount  of  income,  the  source 
whence  derived,  and  the  expenses  in  detail  during  the  year  ending 
upon  the  thirtj'-first  day  of  the  preceding  l)ecenil)er. 

Sec.  14.  It  shall  be  the  duty  of  the  superintendent,  annually,  to 
make,  or  cause  to  be  made,  net  valuations  of  all  outstanding  policies, 
additions  thereto,  unpaid  dividends,  and  all  other  obligations  of  every 
life  insurance  company  transacting  business  in  this  State ;  and  for  the 
purpose  of  such  valuations,  and  for  making  special  examinations  of 
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the  condition  of  life  insurance  companies,  as  provided  in  the  laws  of 
this  State,  relating  to  life  insurance  companies,  and  for  valuing  all 
policies  of  whatever  description,  and  for  any  purpose  whatever,  the 
rate  of  interest  shall  be  foui*  per  cent,  per  annum,  and  the  rate  of 
mortality  shall  be  established  by  the  tables  known  as  the  Actuaries'  or 
Combined  Experience  Table :  provided,  that  whenever  the  laws  of  any 
other  State  of  the  United  States  shall  authorize  a  valuation  of  life  in- 
surance policies  by  some  designated  State  officer,  according  to  the 
standard  herein  provided,  the  valuation  made  according  to  the  said 
standard,  by  sucli  officer,  of  the  policies  and  other  obligations  of  any 
life  insurance  company  not  organized  under  the  laws  of  this  State, 
4iiul  certified  by  said  officer,  may  by  received  as  true  and  correct,  and 
no  further  valuation  of  the  same  shall  be  required  of  such  company 
by  the  Supcrintoiulent  of  Insurance. 

Sec.  15.  Tlie  superintendent  shall  annually,  in  September,  furnish 
to  the  insurance  companies  doing  business  in  this  State,  two  or  more 
printed  copies  of  tlie  forms  of  statements  required  by  this  act  to  be 
made  by  them,  and  lie  may  make  such  changes  from  time  to  time,  in 
tlie  form  of  tlie  same,  and  such  additions  thereto,  as  shall  seem  to 
Iiini  best  adapted  to  elicit  from  said  companies  a  tnie  exhibit  of  their 
"Oiidition. 

Sk<  .  10.  All  securities  deposited  with  the  Superintendent  of  In - 
>n ranee,  pursuant  to  the  i>rovisions  of  any  law  of  this  State,  shall  be 
deposited  by  said  Superintendent  of  Insurance  with  the  treasurer  of 
tli<'  Stale,  who.  with  his  sureties,  shall  be  responsible  for  the  safe 
kee])in<;  thereof :  and  said  treasurer  shall  only  deliver  such  securities. 
vjr  eoiipons  attached  thereto,  upon  the  written  order  of  the  Superin- 
tendent of  Insurance,  and  upon  the  warrant  of  the  auditor  of  State. 

Se(  .  17.  There  shall  be  paid  by  every  insurance  company  doing 
business  in  this  State,  to  the  Superintendent  of  Insurance,  the  follow- 
ing fees,  to-wit :  For  the  filing  and  examination  of  the  first  applica- 
tion of  any  company,  and  issuing  the  license  thereupon,  the  sum  of 
twenty-five  dollars  :  for  filing  the  annual  statement  required,  twenty 
'U>llars  ;  for  each  certificate  of  authority,  or  license,  and  certified  copy 
thereof,  two  dollars  ;  for  every  copy  of  a  paper  filed  in  his  office,  the 
>nm  of  twenty  cents  per  folio ;  and  for  affixing  the  seal  of  office,  and 
•ertifying  any  paper,  one  dollar:  Provided  that  any  company  may 
pay  to  said  superintendent  the  sum  of  two  hundred  and  fifty  dollar-^ 
lor  licenses  to  its  agents  for  the  year,  and  b}"  so  doing  shall  be  enti- 
tled, Avithout  further  charge,  to  licenses  for  as  many  ^ents  as  it  may 
•hoose  to  appoint.     There  shall  be  paid,  also,  by  every  life  insurance 
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compau}'  doing  business  in  this  State,  annually-,  bj*  waj'  of  compen- 
sation for  the  valuation  of  its  policies,  in  case  no  certified  valuation 
of  the  same  has  been  furnished  to  the  Superintendent  of  Insurance, 
as  provided  in  section  fourteen  of  this  act,  one  cent  on  every  thous- 
and dollars  insured  by  it  on  lives,  all  of  which  fees  shall  be  paid  by 
the  superintendent  into  the  State  treasurj-.  When,  by  the  laws  of 
:any  other  State  or  nation,  any  taxes,  fines,  penalties,  license  fees,  de- 
posits of  money  or  of  securities,  or  other  obligation  or  prohibitions 
are  imposed  on  insurance  companies  of  this  State,  doing  business  in 
such  State  or  nation,  or  upon  their  agents  therein,  so  long  as  such 
laws  continue  in  force,  the  same  obligations  and  prohibitions  of  whatever 
kind,  shall  be  imposed  upon  all  insurance  companies  of  such  other 
State  or  nation,  doing  business  within  this  State,  and  upon  their 
agents  here. 

Se<'.  18.  It  shall  be  unlawful  for  any  person,  company  or  corpor- 
ation in  this  State,  cither  to  procure,  receive  or  forward  applications 
for  insui'ance  in  any  company  or  companies  not  organized  under  the 
laws  of  this  State,  or  in  any  manner  to  aid  in  tlie  transaction  of  the 
business  of  insurance  with  any  such  company,  unless  duly  authorized 
by  such  company  and  licensed  by  the  Superintendent  of  Insurance,  in 
conformity  to  the  provisions  of  this  act. 

Skc.  \\K  It  shall  be  the  duty  of  eveiy  insurance  company  doing 
business  in  this  State  to  publish,  at  least  once  a  year,  in  some  news- 
paper of  general  circulation,  in  every  eounty  wiiere  such  company  has 
an  agent,  a  certiticate  from  the  Superintendent  of  Insurance  that  sucli 
company  has,  in  all  respects,  complied  with  the  laws  of  the  vState  re- 
lating to  insurance.  Said  certificate  shall  also  contain  a  statement, 
under  the  oath  of  the  [)resident  or  secretary  of  such  insurance  com- 
pany, of  the  actual  amount  of  paid  \\\i  capital,  the  aggregate  amount 
of  assets  and  liabilities,  together  with  the  aggregate  income  and  ex- 
penditures of  such  company  for  the  year  prtx-eding  the  date  of  such 
certificate,  a  coi)y  of  which  certiticate  shall  be  filed  in  the  office  of  the 
recorder  in  each  county  in  which  the  comi>anv  has  an  agent.  No 
other  publication  than  as  above  provided  for  shall  be  recpiired  of  such 
companies. 

Skc  20.  Any  insurance  conii>any  not  organized  under  the  laws  of 
this  State  may  apj)oint  one  or  more  general  agents  in  this  State,  by 
resolution  of  their  board  of  directors  or  managers,  with  authority  to 
ajipoiut  other  agents  of  said  company  in  this  State,  a  certified  copy 
of  which  resolutions  shall  be  filed  with  the  Su})erintendent  of  Insur- 
ance;  and  agents  of  such  company.  a})]>ointed  by  such  general  agent. 
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shall  be  held  to  be  the  agents  of  such  company  as  ftiUy,  to  all  intents 
and  purposes,  as  if  they  were  appointed  directly  by  the  company. 
Agents  for  any  such  company  in  this  State  may  be  appointed  by  the 
president,  vice-president,  chief  manager  or  secretary  thereof,  in  writ- 
ing, with  or  without  the  seal  of  the  company,  and  when  so  appointed 
shall  be  held  to  be  the  agents  of  such  company  as  fully  as  if  appointed 
by  the  board  of  directors  or  managers  in  the  most  formal  mode. 

Sec.  21 .  Every  county  recorder  shall  be  authorized  to  demand  and 
receive  for  every  paper  filed  in  his  ofl3ce  under  this  act  the  sum  of  ten 
cents. 

Sec.  22.  When  any  life  insurance  company,  transacting  the  busi- 
ness of  insurance  within  the  State  of  Ohio,  shall  desire  to  discontinue 
its  business,  the  superintendent  shall,  upon  application  of  such  com- 
pany, or  association,  give  notice  of  such  intention  in  a  paper  publish- 
e<l  and  having  general  circulation  in  the  county  in  which  said  com- 
pany or  its  general  agency  is  located,  at  least  once  a  week  for  six 
weeks,  the  expenses  of  publication  to  be  paid  by  such  company. 
After  such  publication  said  superintendent  shall  deliver  up  to  such 
company,  or  association,  the  securities  held  by  him  belonging  to  them, 
on  being  satisfied,  by  the  exhibition  of  the  books  and  papers  of  such 
corapau}-,  or  association,  and  on  examination,  to  be  made  by  himself, 
or  some  competent  disinterested  person  or  persons,  to  be  appointetl 
by  him,  and  upon  the  oath  of  the  president  or  principal  oflScer,  and 
the  secretary  or  actuary  of  the  same,  that  all  debts  and  liabilities  of 
every  kind  are  paid  and  extinguished,  that  are  due  or  may  become 
(hie,  upon  any  contract  or  agreement  made  with  an}'  citizen  or  resi- 
dent of  tlie  United  States.  And  the  said  snperintendent  may,  also, 
from  time  to  time,  deliver  np  to  such  company,  or  nssociation,  or  its 
assigns,  any  portion' of  said  securities,  on  being  satisfied  that  an 
equal  proportion  of  the  debts  and  liabilities  of  every  kind  that  are 
due,  or  may  become  due,  upon  any  contract  or  agreement  made  with 
any  citizen  or  resident  of  the  United  States  by  said  company,  or  as- 
sociation, has  been  satisfied:  Provided,  the  amount  of  securities 
retained  ))y  liim  shall  not  be  less  than  twice  the  amount  of  remaining 
liabilities. 

Sec.  2.'j.  All  the  provisions  of  this  act  relating  to  insm'ance  com- 
panies organized  under  the  laws  of  any  other  States  of  the  United 
States,  shall  apply  to  any  company  organized  under  the  laws  of  the 
United  States,  for  any  of  the  purposes  specified  in  this  act ;  and  all 
the  provisions  of  this  act  relating  to  agents  of  companies  organized 
under  the  laws  of  any  State,  shall  apply  to  the  agents  of  such  compa- 
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nies,  organized  under  the  laws  of  the  United  States ;  and  any  viola- 
tion of  the  provisions  of  this  act  by  any  person,  or  agent,  in  the  em- 
ployment of  any  such  company,  organized  under  the  laws  of  the  Uni- 
ted States,  shall  subject  the  offender  to  the  same  penalties  provided 
by  this  act  for  any  violation  of  its  provisions  by  persons  acting  for 
similar  companies,  organized  under  the  laws  of  any  other  State  of  the 
United  States. 

Sec.  24.  Every  person  who  shall  knowingly'  and  willfully  violate 
any  of  the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  prosecution  therefor,  as  in  cases  of 
other  misdemeanors,  and  on  conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars.  And  any  corporation,  or 
any  officer  or  agent  thereof,  willfully  violating  an}^  of  the  provisions 
of  this  act,  shall  be  liable  to  prosecution,  and  on  conviction  thereof 
shall  be  fined  in  an}'  sum  not  exceeding  one  thousand  dollars ;  which 
fines  shall,  when  collected,  be  paid  into  the  treasury  of  the  proper 
county,  for  the  benefit  of  the  common  school  fund  ;  and,  moreover, 
such  i>erson  or  corporation  shall  be  lia])le  in  damages  to  the  party  in- 
jured by  reason  of  such  violations. 

Sec.  25.  The  provisions  of  this  act  sliall  apply  to  individuals  and 
parties,  and  to  all  companies  and  assoc*iations,  whether  incorporated 
or  not,  now  or  hereafter  engaged  in  the  business  of  insurance.  It 
shall  be  unlawful  for  any  comi)aiiy,  corixjration,  or  association,  wheth- 
er organized  in  this  State  or  elsewliere,  either  directly  or  indirectly, 
to  engage  in  the  business  of  insurance,  or  to  enter  into  any  contracts 
substantially  amounting  to  insurance,  or  in  any  manner  to  aid  therein, 
in  this  State,  without  first  having  complied  with  all  the  provisions  of 
this  act. 

Passed  March  12,  1872. 


OHIO. 


AN  j:\CT'  to  refjiilate  Insuraiirr  C(»nj)(fHief<  dohnj  an  insKmnrr 
bn-'iine^s  in  fhe  State  of  Ohio. 

(ilAPTEH  I. 

INMIJANC  i:    OTIIKK    THAN    LIKK. 

Section  1.  Be  it  enacted  by  the  General  Asscmtjhj  of  the  State  of 
Ohio.  That  hereafter  when  any  nunil)or  of  })crsons,  as  rcfjuirod  bv  tho 
first  section  of  the  act  entitled  ^-An  net   to  ])rovide  for  the  creation 
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and  regulation  of  incorporated  companies  in  the  State  of  Ohio,"  pass- 
ed  May  1,  1852,  and  the  acts  amendatory  thereto,  shall  associate  to 
form  an  insurance  company  for  any  other  purpose  than  life  insurance, 
they  shall,  under  their  hands  and  seals,  make  a  certificate  specifying 
the  name  assumed  by  such  company  and  by  which  it  shall  be  known, 
the  object  for  which  said  company  shall  be  formed,  the  amount  of  its 
capital  stock,  and  the  place  where  the  principal  office  of  said  company 
shall  be  located ;  which  certificate  shall  be  acknowledged,  certified  and 
forwarded  to  the  secretary  of  State,  who  shall  submit  the  same  to  the 
attorney  general  for  examination,  and  if  found  by  him  to  be  in  ac- 
cordance with  the  provisions  of  this  act,  and  not  inconsistent  with  the 
constitution  and  laws  of  this  State  and  of  the  United  States,  he  shall 
certify  the  same  and  deliver  it  back  to  the  said  secretary,  who  shall 
have  the  right  to  reject  any  name  or  title  of  any  company  applied  fc)r. 
when  he  shall  deem  the  same  similar  to  one  already  appropriated,  or 
likely  to  mislead  the  public. 

Sec.  2.  Upon  tlie  ai)proval  of  said  certificate  by  the  attorney  gen- 
eral and  the  secretary  of  State,  the  said  secretary  of  State  shall  caii^e 
it  to  be  recorded  and  copied  in  the  same  manner  as  is  provided  in  the 
second  section  of  said  act,  and  a  copy  thereof  deposited  with  the  .Su- 
perintendent of  Insurance.  And  said  persons,  when  incorporated* 
and  having  in  all  respects  complied  with  the  provisions  of  this  act. 
are  hereby  authorized  to  carry  on  the  business  of  insurance,  as  named 
in  such  certificate  of  incorporation,  and  by  the  name  and  style  provi- 
ded therein,  shall  be  deemed  a  body  corporate,  with  succession ;  they 
and  their  associates,  successors  and  assigns,  shall  have  the  same  gen- 
eral corporate  powers,  and  be  subject  to  all  the  obligations  and  re- 
strictions of  said  act,  and  of  the  acts  amendatory  and  supplement:! rv 
thereto,  excei)t  as  herein  provided. 

Sec.  3.  No  joint  stock  company  shall  be  incorporated  under  tliis 
chapter  with  a  less  capital  than  two  hundred  thousand  dollai's,  which 
stock  shall  be  divided  into  shares  of  one  hundred  dollars  each.  No 
mutual  fire  insurance  compau}^  not  of  this  State  shall  do  business 
therein. 

Sec.  4.     The  persons  named  in  the  certificate  of  incorporation,  or 
a  majority  of  them,  shall  be  commissioners  to  open  books  for  the  sub-  ^ 
scription  of  stock  in  the  company,  at  such  times  and  places  as  they 
shall  deem  convenient  and  proper,  and  shall  keep  the  same  open  until 
the  full  amount  specified  in  the  certificate  is  subscribed. 

Sec.  5.  The  afiViirs  of  any  company  organized  under  this  chapter 
shall  be  managed  by  not  more  than  twenty-one  nor  less  than  fiy^  di- 


Digitized  by 


Google 


1872]  Ohio.  785 

rectors,  all  of  whom  shall  be  stockholders.  Within  one  month  after 
the  sabscription  books  shall  have  been  filled,  a  majority  of  the  sub- 
scribers shall  hold  a  meeting  for  the  election  of  directors,  each  share 
entitling  the  holder  to  one  vote ;  and  the  directors  then  elected  shall 
continue  in  office  until  such  time  in  the  month  of  January  thereafter^ 
as  the  by-laws  of  the  company  shall  direct,  and  until  others  shall  have 
been  elected  and  duly  qualified  to  succeed  them  in  the  tnist. 

Sec.  6.  It  shall  be  unlawful  for  any  insurance  company  organized 
under  this  chapter,  or  incorporated  under  any  law  of  this  State 
for  the  purposes  provided  in  the  first  section  of  this  chapter,  tc» 
invest  its  capital,  or  any  part  thereof,  otherwise  than  in  bonds  and 
mortgages  on  unincumbered  real  estate  within  the  State  of  Ohio, 
worth  double  the  sum  loaned  thereon,  exclusive  of  buildings,  or 
in  stocks  of  this  State,  or  stocks  or  treasury  notes  of  the  United 
States.  But  any  funds  accumulated  in  the  course  of  business,  or 
surplus  money  over  and  above  the  capital  stock  of  any  insurance 
company,  may  be  loaned  on,  or  invested  in  the  above  named  securi- 
ties, or  in  bonds  and  mortgages  on  unincumbered  real  estate  worth 
fifty  per  cent,  more  than  the  sum  loaned  thereon,  exclusive  of  build- 
ings, unless  such  buildings  are  insured  in  some  insurance  company 
authorized  to  do  business  in  this  State,  and  the  policy  transfeiTcd  to 
said  company,  the  stock  and  bonds  of  any  county,  or  incorporated 
city  or  village  in  this  State  authorized  to  be  issued  by  the  legislature, 
or  the  stocks  and  bonds  of  any  State,  or  the  stocks,  bonds,  or  other 
evidences  of  indebtedness  of  any  solvent  dividend  paying  institution 
incorporated  under  the  laws  of  this,  or  any  other  State,  or  of  the  Uni- 
ted States,  except  their  own  stock  ;  provided,  always,  that  the  current 
market  value  of  all  such  sto<*ks,  bonds,  or  other  evidences  of  indebt- 
edness, except  the  stocks  and  l)onds  of  this  State  and  the  United 
States,  shall  be  at  all  times,  during  the  continuance  of  such  loans,  at 
least  twenty  per  cent,  more  than  the  sum  loaned  thereon. 

Sec.  7.  Upon  receiving  notification  that  the  proceedings  required  )>y 
the  sections  foregoing  have  been  had,  tlie  Superintendent  of  Insurance* 
shall  cause  an  examination  to  be  made,  either  by  himself  or  some  disin- 
terested person,  specially  appointed  by  him  for  that  puq)ose,  who  shall 
certify  under  oath  that  the  capital  herein  required  of  the  company  named, 
has  been  paid  in  and  is  possessed  by  it  in  money,  or  in  such  stocks  and 
bonds  and  mortgages  as  are  required  by  the  sixth  section  of  this  chap- 
ter ;  and  the  corporators  or  officers  of  such  company,  shall  be  required 
to  certify,  under  oath,  that  the  capital  exhi])ited  is  bona  fide  the  prop- 
erty of  the  company.     Such  certificates  shall  be  filed   in  the  oflfice  of 
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the  said  superintendent,  who  shall  thereupon  deliver  to  such  company 
a  certified  copy  of  said  certificates,  which,  on  being  placed  on  record 
in  the  office  of  the  recorder  of  the  county  where  the  company  is  to  be 
located,  in  a  book  provided  for  that  purpose  by  him,  shall  be  their 
authority  to  commence  business  and  issue  policies ;  and  such  certified 
copy  of  said  certificates  may  be  used  in  evidence  for  or  against  said 
company,  with  the  same  effect  as  the  original. 

Sec.  8.  It  shall  be  lawfiil  for  any  company  oi^anized  under  this 
<;hapter — Firsts  to  insure  houses,  buildings,  and  all  other  kinds  of 
propei-ty,  against  loss  or  damage  by  fire,  in  and  out  of  the  State ;  and 
to  make  all  kinds  of  insurance  on  goods,  merchandise  and  other  prop- 
erty in  the  course  of  transportation,  whether  on  land  or  wat^r,  or  on 
any  vessel  or  boat  wherever  the  same  may  be.  Second^  to  make  in- 
surance on  the  health  of  individuals,  and  against  personal  injury,  dis- 
ablement or  death,  resulting  from  traveling,  or  general  accidents  by 
land  or  water.  Thirds  to  insure  the  fidelity  of  persons  holding  places 
of  public  or  private  tnist.  Fottrth.,  to  receive  on  deposit  and  insure 
the  safe  keeping  of  books,  papers,  moneys,  stocks,  bonds,  and  all 
kinds  of  personal  })roperty  ;  to  lend  money  on  bottomry  or  respond- 
entia, and  to  cause  itself  to  be  insured  against  any  loss  or  risk  it  may 
iiave  incurred  in  the  course  of  its  business,  and  upon  the  interest  which 
it  may  have  in  any  proi)erty  by  means  of  any  loan  or  loans  which  it 
may  have  made  on  mortgage,  bottomry  or  respondentia,  and  generally 
to  do  and  perform  all  other  matters  and  things  proper  to  promote 
these  objects  :  l^rovided,  that  no  company  shall  be  organized  to  issue 
policies  of  insurance  for  more  than  one  of  the  above  four  mentioned 
puri)osos.  and  no  company  that  shall  have  been  organized  for  either 
one  of  said  purposes,  shall  issue  policies  of  insurance  for  any  other  ; 
and  no  company  organized  under  this  chapter,  or  transacting  business 
ill  this  State,  shall  expose  itself  to  loss,  on  any  one  risk  or  hazard, 
either  by  one  or  more  policies,  to  an  amount  exceeding  five  per  cent, 
oil  its  paid  uj)  capital,  whether  re-insured  or  not ;  provided  that  the 
restriction  as  to  amount  of  risk  any  company  shall  assume,  shall  not 
apply  to  companies  organized  to  guarantee  the  fidelity  of  persons  in 
])laces  of  public  or  jn-ivate  trust,  nor  to  companies  that  receive  on  de- 
posit and  guarantee  the  safe  keeping  of  books,  papers,  moneys,  and 
v)ther  personal  property. 

I  Concluded  in  .Inly  Number.] 


Digitized  by 


Google 


Miscellaneous  Department. 


THE  LIFE  ASSOCIATIOX— INVESTIGATION  BY  THE  NEW  YORK 

BOARD. 

We  reluctantly  devote  a  large  space  in  this  number  to  the  report  of 
a  committee  appointed  to  investigate  the  financial  condition  of  the 
Life  Association  of  America,  and  the  integiity  of  its  management. 
The  report  is  given  in  full,  as  it  appeared  in  the  Missouri  Republican^ 
with  the  accompanj'ing  report  of  the  actuaries,  and  Mr.  Wright's  ex- 
I)lanation,  and  also  the  letter  or  circular  of  Mr.  Britton,  the  president, 
to  the  trustees  and  policy-holders  of  the  Association.  Altogether, 
they  constitute  a  remarkable  series  of  papers.  Their  importance  and 
character  is  such  that  they  cannot  well  be  abridged.  We  doubt  whether 
there  has  been,  for  years,  so  important  a  disclosure,  as  is  therein  con- 
tained, of  the  affairs  of  any  life  insurance  company  in  this  country, 
OT  one  that  more  conclusively  shows  the  abuses  that  may  exist  in  a 
company  claiming  the  first  rank  for  reliabilit}'  and  success.  For  some 
reason,  the  public  has  not  been  kept  so  well  informed  in  regard  to  the 
character  and  history  of  the  Life  Association  as  they  should  have 
been. 

It  is  not  to  be  understood  that  this  is  an  investigation  from  which 
the  public  were  to  expect  the  complete  or  impartial  truth.  Like  its 
several  predecessors,  the  examination  emanates  from  the  company  it- 
self. Whether,  like  the  others,  it  was  contrived  at  the  home 
office,  for  the  manufacture  of  moral  capital  and  public  confidence, 
or  originated  with  the  New  York  Board,  is  of  little  consequence 
to  the  public.  The  oliject  of  ail  coneoriied  is  to  make  out  a 
favorable  case  for  the  outside  world,  as  is  ai)undautly  shown  by  the 
course  of  the  inve.stiiration,  and  the  style  and  loirie  of  the  report. 
The  gentlemen,  however,  comprising  llie  connnillee,  had  too  much 
honor  and  honesty  to  indorse  the  representations  of  the  ollicers  and 
managers  of  the  Association,  or  tlie  r(^i)orts  of  the  former  so-called 
examinations.  Hence,  some  facts  have  luH'n  (level()i)ed  which  the 
public  will  be  interested  to  know. 

This  committee  claims  to  have  made  a  \ery  tliorou<i;h  investigation 
—50 
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into  the  financial  condition  of  the  Association,  and  the  charges  which 
had  been  made  against  the  company.  Some  of  these  charges,  like 
those  relating  to  the  investment  policies ;  its  lien  plan ;  the  incom- 
petency and  mismanagement  of  its  officers  and  directors,  and  the 
extravagance  of  its  expenditures,  &c.,  &c.,  have  been  notice<l  in 
their  report.  Others  they  have  in  a  general  way  ignored,  or 
have  simply  stated  that  they  had  no  reason  to  doubt  that  every 
thing  is  all  right.  For  example,  in  regard  to  that  most  import- 
ant feature  of  its  charter  and  management,  which  relates  to  its  in- 
vestments, and  which  has  caused  as  great  distrust,  among  those  most 
familiar  with  the  operations  of  the  company,  as  any  other  of  its  pecu- 
liarities, the  committee  say  :  "It  was  not  possible  to  determine  the 
character  and  value  of  all  the  securities  held  by  the  company,  partic- 
ularly the  value  of  the  real  estate,  on  which  loans  have  been  made,  as 
the  charter  of  the  company  contemplates  that  the  loans  shall  be 
made,  to  some  extent,  in  the  localities  where  premiums  have  been  paid, 
and  it  would,  therefore  have  been  a  work  of  great  time  and  expense^ 
to  visit  those  localities  in  order  to  fix  the  value  of  property  on  which 
mortgages  are  held.  While  the  committee  are  not,  therefore,  prepared 
to  express  an  opinion  on  that  class  of  securities,  they  have  no  reason 
to  doubt  that  they  are  generally  of  a  good  character."  This  conclu- 
sion is  formed  in  the  face  of  such  revelations  of  mismanagement  as 
they  describe  in  places  where  they  were  able  to  complete  their  inves- 
tigations. The  committee  do  not  state  the  fact,  that,  while  our  best 
managed  companies  consider  it  of  the  greatest  importance  that  the 
securing  of  business  should  not  be  permitted  to  influence  the  invest- 
ment of  funds,  the  association  makes  its  local  investments  one  of 
the  most  efficient  means  of  securing  its  great  amount  of  business. 

One  of  the  results  of  this  investigation,  as  stated  in  the  report,  is 
the  discovery  that  two  other  of  the  association's  peculiar  features,  in- 
stead of  possessing  the  merits  that  have  been  claimed  for  them,  are 
delusive  and  worthless.  The  committee  sa}'  of  the  "  Investment  En- 
dowment" policii^s  that  the}'  partake  so  little  of  the  character  of  an 
insurance  policy  that  they  should  be  called  "contracts";  that  they 
are  simply  agreenients,  on  the  part  of  the  company,  to  return  to  the 
holders  the  amoniit  received,  with  tiie  average  rate  of  interest  the 
company  receives  from  its  investments,  together  with  a  pro  rata  pro- 
l)ortion  of  the  miscellaneous  profits  of  the  institution. 

The  "Low  Cash  Lien  Plan"  they  characterize  as  a  "worthless  de- 
vice," and  declare  that  the  liens  are  not  valid  assets.  They  recom- 
mend that  the  contract  giving  the  "alleged  inventor"  of  the  plan  25 
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per  cent,  of  the  savings,  and  a  life  annuity  of  $1,500,  be  at  once  can- 
celled. The  report  also  shows  that  the  estimate  of  the  association's 
assets,  as  given  in  their  returns  and  published  statements,  must  be 
reduced  more  than  $262,000  on  account  of  the  false  valuations  of 
these  Endowment  and  Lien  policies.  This  amount  is  reached,  even 
by  the  peculiar  reckoning  of  the  actuaries  employed.  We  have  rea- 
son to  believe  that  the  first  report  of  the  actuaries  to  the  committee 
made  a  fairer  but  a  much  worse  showing  for  the  association,  than  the 
last  and  published  one,  and  that  the  truth  would  show,  not  only  the 
absence  of  any  surplus,  but  an  impairment  of  the  reserves. 

Although  these  actuaries  were  under  no  direct  obligations  other 
than  to  the  committee  and  the  association,  yet  surprise  will  be  felt 
that  gentlemen  of  their  character  and  standing  should  have  suffered 
themselves  to  be  compromised,  to  any  extent,  in  a  report  likely  to  be 
used  in  appealing  to  and  influencing  the  opinions  and  sentiments  of 
the  public.  Professional  reputation,  and  the  statements  of  scientific 
investigation  should  be  sacred  as  truth  itself.  Mr.  Wright,  it  is  true, 
by  his  explanation,  attempts  to  relieve  himself  of  the  responsibility 
of  joining  in  tlie  report,  and  by  his  cheerful  concession  to  the  solution 
of  his  associates,  obtained  by  *' treating  the  liens  as  so  much  cash ,^ 
which  they  are  not,"  shows  the  amiability  of  his  nature.  Yet 
a  more  open  and  direct  statement  of  his  conclusions  would  have  been 
more  consistent  with  his  eharaeter  and  reputation. 

It  will  seem  to  the  readers  of  the  report  that  the  directois  of  the 
association  cannot  have  exercised  any  intelligent  or  faithful  direction 
in  its  management,  and  that  they  should  be  held  to  their  full  share  of 
responsibility  for  the  present  condition  of  its  atfairs.  On  them  de- 
volves the  responsibilty  of  watching  over  the  interests  of  those  who 
have  entnisted  to  this  company  their  savings — often  hard-earned — as 
a  sacred  fund  for  their  widows  and  orphan  children.  Tlie  weight  of 
their  names  have  been  invoked  and  given  upon  all  occasions  to  break 
the  force  of  charges  made  against  the  management  of  the  compan}-, 
and  to  lend  moral  character  to  the  institution,  and  its  i)rojects.  But 
while  the  committee  characterize  the  conduct  of  the  officers  and  ac- 
tuaries in  language  deservedly  severe,  it  is  singular  to  observe  their 
attempt  to  shield  the  directors  from  all  blame. 

In  conclusion,  as  the  result  of  their  investigation,  after  stating  that 
in  the  future  conduct  of  the  company  the  errors  of  the  past  must  be 
avoided ;  that  some  important  changes  must  be  made  in  its  organiza- 
tion ;  that  modifications  are  needed  in  its  charter,  in  regard  to  the 
manner  of  mailing  its  loans  ;  tliat  hereafter  competent  actuarial  assis- 
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tance  must  be  secured,  that  the  directors  "  may  not  be  in  the  future, 
as  they  have  been  in  the  past,  misled  by  delusive  statements  into 
the  adoption  of  doubtful  modes  of  insurance  "  ;  that  the  company  has 
suffered  from  the  beginning  for  want  of  the  services  of  an  experienced 
and  efficient  head  officer ;  that  if  the  association  is  to  be  carried  on 
without  a  thoroughly  capable  head  at  St.  Louis,  it  cannot  succeed, 
and  that  they  would  not  be  prepared  to  advise  the  New  York  Board 
to  "lend  their  character  and  influence  to  sustain  the  institution  with- 
out proper  assurances  from  the  home  board  that  the  suggestions  in 
their  report  should  be  carried  out  to  their  fullest  extent,"  the  commit- 
tee beg  leave  to  recommend  the  passage  of  a  preamble  and  resolution, 
in  which  they  say  that,  whereas,  by  the  report  of  the  actuaries,  ap- 
pointed by  the  board,  the  Life  Association  of  America  "has  attained 
its  present  position  with  unusual  rapidity,"  (  !  )  and  is  in  a  sound  con- 
ditiou,  and,  whereas,  by  the  report  of  the  committee,  the  securities 
appear  to  be  sub.^tantial,  and  the  charges  made  against  the  association 
essentially  baseless,  (  ! )  and  whereas,  the  executive  committee  at  St. 
Louis  have  given  their  assurance  to  said  committee,  "  that  the  busi- 
ness of  said  association  shall  be  conducted  with  the  greatest  possible 
economy  and  conservatism,  and  that  they  will  perfect  n  thorough  and 
etlieienl  organization  thereof,"  therefore,  resolved,  "that  the  best 
wishes  and  efforts  of  this  board  shall  be  given  for  the  good  of  the  in- 
stitution, and  for  the  extension  of  its  usefulness,"  which  preamble  and 
resolution  were  unanimously  adopted  by  the  board  of  directors. 

Of  course  the  effect  produced  by  this  remarkable  report  upon  the 
managers  at  the  home  office,  is  a  matter  of  importance  and  of  interest 
to  the  public.  Is  the  assurance  given  to  the  New  York  Board  by  tlie 
executive  comniittee  at  St.  Louis,  made  in  sincerity,  and  will  it  be 
i-arried  out  iu  good  faith?  The  remarkal>le  and  characteristic  circular 
from  the  president,  by  order  of  the  exi'cutive  committee,  shows  some- 
thing of  the  fiHilings  and  intentions  of  the  officers  and  of  that  com- 
mittee,  and  the  si>irit  at  the  home  office.  Listead  of  acknowledging 
their  mistakes  and  faults,  with  the  assurance  of  improvement  and  re- 
form in  the  future,  and  that  display  of  penitence  and  humility  so  em- 
inently a[>[)ro|)riate  to  the  occasion,  thi^  circular  begins  with  the  old  and 
hackneyed  story  about  "a  success  ncvci-  before  known  in  the  histoiy 
of  life  insurance,"  and  "the  many  calumnies  by  which  the  institution 
has  been  assailed."  It  is  like  a  woman  with  a  character  no  Tonger 
douMful  by  her  own  sliowing,  and  convicted  by  her  own  witnesses, 
attempting  (o  brave  the  i)ublic  gaze  by  crying  out  that  she  is  the  vic- 
tim of  slander  and  jealousy.     We  condemn  her  taste,  to  say  nothing 
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of  her  judgment.  The  incorrect  representations  in  regard  to  the  sur- 
render of  the  Investment  policies ;  the  weak  and  partial  attempt  to 
justify  the  valuation  of  the  Lien  policies,  and  the  testy  manner  in 
which  the  recommendation  of  the  committee  "  that  certain  changes  be 
made  in  the  charter  and  organization  of  the  association,*'  is  alluded 
to,  show  the  chagrin  and  disappointment  caused  by  the  report,  while 
the  remark  that  the  recommendation  of  the  committee  shall  have  '^  due 
consideration,"  indicates  that  there  is  something  the  matter  with  the 
assurance  received  bv  the  New  York  committee. 


PROXY  VOTING. 

The  object  of  the  proxy  is  to  enable  the  several  members  of  a  cor- 
poration who,  for  any  cause,  can  not  be  present  at  the  election  of  of- 
ficers, to  give  their  voice  in  such  election,  by  representation.  The  in- 
tention is  good,  and  may  in  some  cases  prove  a  safeguard  to  the  proper 
management  of  the  company's  affairs.  It  evidently  creates  a  certain 
degree  of  direct  responsibility  of  the  managers  to  the  membership, 
who  hold,  by  means  of  it,  power  to  prevent  the  re-election  of  men 
who  are  guilty  of  gross  maladministration.  But  in  practice  it  usually 
works  a  different  result.  Proxies  are  procurable  on  a  large  scale  only 
by  the  officers  of  the  comi)auy,  through  the  agents,  with  whom  they 
are  in  constant  corresi)ondenec,  and  who  have  peculiar  fa<nlities  for 
collecting  them  without  trouble  and  expense  to  themselves.  Tlie 
course  pursued  in  such  cases  is  this  :  At  a  suitable  time  prior  to  the 
oexjurring  of  an  election,  letters  iro  out  from  the  home  oJlieo  to  thi*  sev- 
eral territorial  agents,  urging  tlieni  by  themselves  and  tlieir  sub-:igents 
to  procure  and  forward  blank  i)roxies  tVom  all  the  i)oliey-lu)ldeis  within 
their  range,  or  as  many  as  iiossible,  (»n  or  before  a  given  d:Ue.  The 
instruction  is  of  course  eoniiilied  with  by  the  agents,  for  there  is  a  sin- 
gle interest  between  the  agents  and  the  < cheers,  and  in  due  time  thou- 
sands of  blank  proxies  tiow  in  to  the  lioine  oHiee.  where  \\w  bhniks  are 
filled  with  the  names  of  piM^ons  who  are  known  to  be  favorable  tt»  tlie 
re-election  of  the  ineuTulu'iits,  and  thus  the  proxy,  wliieh  is  intended 
to  diffuse  power,  is  eonveited  into  a  means  of  ceuti'ali/iuu'  it  in  the 
hands  of  those  who  desire  to  peritetuate  the  ollices  and  the  caohi- 
ments  of  office  among  themselves.  If  a  h)cal  (listurl)anee  threatens 
to  displace  them,  the  remecly  is  at  hand.  Thousands  of  these  votes 
are  ready  to  be  fdled  up  on  demand  and  as  the  exigency  may  require, 
and  thereby  the  complainants  ai-e  made  powerless  ])y  a  few  men,  v»ho 
are  on  the  instant  converted   into  an  army  of  vottM's.     There  is  one 


Digitized  by 


Google 


790  Miscellaneous  Department.  [June 

company  in  Missouri  whose  charter  does  not  allow  any  one  member 
to  cast  over  one  hundred  proxies.  In  this  company  the  officers  are 
accustomed  to  gather  in  thousands  of  blanks,  prior  to  an  election,  to 
cast  one  hundred  each  in  their  own  interest,  and  to  distribute  the  re- 
mainder among  their  friends,  in  parcels  of  one  hundred  each,  so  that 
the  proxy  is,  in  fact,  the  strongest  muniment  of  the  persons  who  are 
in  power.  We  also  are  acquainted  with  another  company  in  which 
the  secretary  and  general  agent  for  a  series  of  years  cast  nearly  all 
the  proxies,  and  thereby  controlled  the  election  at  pleasure. 

It  may  be  beyond  the  power  of  legislatures  to  correct  this  abuse  ef- 
fectually, but  the  State  of  Massachusetts  has  taken  the  initiative  bv 
the  passage  of  an  act  entitled  "  An  act  to  change  the  method  of  vot- 
ing in  mutual  fire  insurance  companies,*'  which  provides  that  "  No 
paid  orticer  or  agent  shall  ask  for,  receive,  procure  to  be  obtained,  or 
use  any  proxy  vote  in  the  corporation  with  which  he  is  connected. 
Any  otticcr  or  agent  who  violates  the  provisions  of  this  act,  shall  for- 
feit and  pa}'  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
three  luindred  dollars." 

If  a  similar  law  has  been  enacted,  imposing  the  same  restraint  upon 
the  use  of  the  proxy  b}'  the  oflicers  and  agents  of  mutual  life  insur- 
ance companies,  it  has  not  come  to  our  knowledge  ;  but  it  is  evidently 
no  less  needed  in  the  life  department  than  in  that  of  fire. 

The  passage  of  the  al)ove  act  is  significant  of  a  popular  movement 
in  favor  of  the  purity  of  elections  in  the  interest  of  the  people,  as 
against  the  tendencies  to  centralization  and  monopoly  which  exist  in 
all  nionied  institutions,  even  though  mutual  in  their  organization. 


-o- 


(  ASKS  UEPOUTKl). 

The  present  number  contains  a  full  rei)ort  of  the  decisions  in  nine 
insurance  eases. 

In  iVCannor  vs.  The  Hartford  Fire  Ins.  Co,,  several  interesting 
questions  arise  in  regard  to  the  power  and  authoritj'  of  the  wife  to  act 
in  tlie  al)sence  of  her  husband.  The  court  holds  that  she  has  author- 
ity, u)  the  absence  of  her  husband,  without  express  delegation  of 
])ower  rron\  him,  to  make  in-oofs  of  los.s,  and  do  other  necessary-  acts, 
and  that  shi^  is  eonipett-nt  as  a  witness  to  testify  to  such  facts  alone 
within  her  kuowhMlirc..  The  decision  was  rendered  by  the  Supreme 
Court  of  Wisconsin.  Tlie  eouit  also  hold  that  the  comi)any  is  bound 
to  state  to  the  instiled  tlie  liro'nhls  of  refusal,  where  it  declines  to  re- 
eoive  (lie  [>roors  and   \k\\  the  loss.     In   this  connection,  the  judge  re- 
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marks  :  "  We  cannot  think  that  the  law  will  permit,  much  less  en- 
courage, the  company  in  objecting  to  the  form  of  the  proofs,  without 
at  the  same  time  informing  the  assured  what  the  objections  are.  In 
this  instance  we  are  glad  to  say  that  the  obligations  of  the  law  and 
the  obligations  of  private  or  individual  courtesy,  and  the  civilities  of 
ordinary  business  intercourse,  as  recognized  among  well-bred  people, 
exactly  coincide." 

For  the  decision  in  the  case  of  Reed  et  ciL  in  the  Matter  of  the  In- 
dependent Ins.  Co.^  rendered  in  the  United  States  Circuit  Court,  we 
ure  indebted  to  the  report  of  Hon.  Julius  L.  Clarke,  Insurance  Com- 
missioner of  Massachusetts.  lie  says  the  case  possessed  unusual  in- 
terest as  being  the  first  one  in  that  State  involving  the  question  of 
jurisdiction  between  the  United  States  and  the  State  courts  in  winding 
up  the  affairs  of  an  insolvent  company.  Judge  Shepley  holds  that 
the  bankrupt  act  applies  to  insurance  couipanies  ;  that  the  State  laws 
on  the  subject  of  bankru})tc3'  must  yield  to  the  law  of  Congress  on  the 
same  subject ;  that  the  decree  of  the  State  court  that  the  company 
*'be  and  the  same  is  hereby  dissolved,"  only  so  far  dissolves  it  as, 
under  the  language  of  the  statutes,  is  needful  to  suspend,  restrain  or 
prohibit  the  further  continuance  of  the  business  of  the  company,  and 
that  the  corporation  still  exists  for  the  purpose  of  being  proceeded 
against  in  bankruptcy,  and  that  the  receivers,  under  the  State  law 
have  no  power  to  act  in  winding  up  the  affairs  of  the  corapan}'. 

In  Shan:  et  (d,  vs.  The  ^Etna  Ins.  Co.^  the  Supreme  Court  of  Mis- 
souri held  that  where  the  consignees  were  instructed  to  insure  by  their 
consignors,  they  had  a  right  to  insure  in  their  own  names,  as  a  con- 
venient mode  of  indemnifying  themselves  against  such  damages  as 
they  might  suffer  in  not  insuring  in  the  names  of  their  principals,  and 
that  to  this  end  they  ought  to  l)e  considered  as  interested  to  the  full 
value  of  the  property. 

The  case  of  Miller  vs.  The  Muttud  BciK'ft  Life  Lis.  Co.,  from  the 
Supreme  Court  of  Iowa,  is  of  inti*rest  mainly  as  ])eing  the  case  in 
which  a  very  important  opinion  was  rendered  by  the  same  court  on  a 
former  occasion,  as  reported  in  tiiis  journal,  \).  25.  The  present  de- 
fense was  that  the  assured  died  from  the  use  of  intoxicating  liquors. 
The  judgment  of  the  court  below  was  reversed  on  the  ground  that 
there  was  error  in  overrulin«i"  the  defendant's  motion  for  a  new  trial 
for  the  reason  that  the  verdict  was  contrary  to  the  evidence. 

Judge  Dillon,  in  rendering  the  opinion  in  tlic  United  States  Circuit 
Court,  in  Sc(>tt  et  (d,  rs,  Tlio  llnmr  Jus.  Co.,  held  that  wliere  the  cbarg*: 
jf  willful  burning  is  set  up  by  the  coni[)nny  :h  a  defense,  the  rule  of  evi- 
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dence  in  civil  cases  applies,  and  that  the  evidence,  to  justify  a  verdict 
for  the  defendant,  need  not  be  such  as  to  exclude  all  doubt.  The 
judge  states  that  the  decided  cases  on  this  point  are  conflicting.  In 
Schultz  vs.  The  Pacific  Ins.  Co.,  reported  in  this  journal,  p.  495,  the 
Supreme  Court  of  Florida  held,  where  the  defense  was  that  the  insur- 
ed designedly  cast  away  and  destroyed  his  vessel,  that  the  jury  must 
be  satisfied  be3^ond  a  reasonable  doubt. 

The  Aurora  Fire  Ins.  Co.  vs,  Eddy.,  before  the  Supreme  Court  of 
Illinois,  involved  a  number  of  interesting  questions  as  to  the  effect  of 
the  conditions  in  the  policy,  and  the  power  of  an  agent  to  give  a  con- 
stmction  to  the  written  portion  of  the  policy.  It  was  held  under  a 
stipulation  of  the  policy,  requiring  the  assured  to  keep  a  certain  num- 
ber of  buckets  filled  with  water,  ready  for  use  at  all  times  in  case  of 
fire,  that  if  from  freezing  or  other  unavoidable  causes,  a  literal  com- 
pliance should  become  impossible,  the  assured  was  only  required  to 
keep  tlie  buckets  in  good  and  serviceable  condition,  ready  for  use. 
The  insurance  was  upon  a  "  flax  factory,'*  and  at  the  time  the  risk  was 
taken,  the  agent  tokl  the  insured  that  the  term  "  flax  factory "  was 
broad  enough  to  embrace  rope  machinery.  It  was  held  that  the  agent 
was  empowered  to  give  this  constniction  to  the  expression,  and  to 
bind  the  company. 

In  The  Reaper  Citf/  Ins.  Co.  vs.  Jones,  the  Supreme  Court  of  Illi- 
nois held  that  the  company  is  chargeable  with  the  act  of  the  agent  in , 
giving  permission  to  keep  gunpowder  upon  the  premises.  The  judge 
remarks  that  man}^  of  the  conditions  inserted  in  policies  and  printed 
in  the  smallest  ty{)e,  so  us  to  be  read  with  great  diflSculty,  are  but 
traps  when  the  attention  is  not  called  to  them. 

In  Winnesheik  Ins.  Co.  vs.  Schudler,  the  main  point  of  the  defense 
was,  a  faihu'e  on  the  part  of  the  assured  to  render  proper  proofs  of 
loss  within  the  tliirty  days  provided  by  the  policy.  The  court  held 
that  good  faith  recjuired  the  company  to  apprise  the  insured  of  any 
objections  to  the  proofs,  befoie  she  lost  her  right  to  supply  defects 
and  omissions.  This  decision  was  rendered  in  the  Supreme  Court  of 
Illinois. 

The  opinion  in  hisuninre  C(nHpanies  vs.  Weide  et  al.^  was  rendered 
in  the  United  States  Supreme  Court,  and  applies  to  four  cases  in 
which  the  same  ])arties  are  d(»feudants  in  error,  and  the  same  issues 
are  raised.  The  most  imi)ortant  (juestions  relate  to  the  admission  in 
i'vidence  of  a  mcnioraiKhnn  of  the  amount  of  an  inventor^',  and  the 
I'tfects  of  false  swearinii;  in  working  a  forfeiture  of  claims  under  the 
policy. 
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Maryland, — We  are  compelled  by  want  of  space,  to  defer  the  ab- 
stract of  the  act  published  last  month  till  next  number. 

Missouri. — This  act  simply  gives  any  stock  or  stock  and  mutual 
life  insurance  company  of  the  State,  the  power  to  increase  its  capital 
stock  to  an  amount  not  exceeding  one  million  dollars. 

Ohio, — One  act  and  part  of  another  is  given  in  this  number.  The 
first  establishes  an  Insurance  Department,  and  the  second  is  for  the 
regulation  of  insurance  companies,  doing  business  in  the  State.  An 
abstract  of  these  acts  will  appear  in  next  number. 


BOOKS  RECEIVED. 


The  Statutes  of  Illinois.  Sicoml 
Tolume.  Containing  the  acts  of  isTl  and 
1872.  Authenticated  by  official  certificate. 
Published  by  E.  L.  &  W.  L.  GroHs,  .Spring- 
field. Price,  ^,  in  full  law  binding.  Iloy- 
al  octavo,  pp.  573. 

The  first  volume  of  this  work  contains 
aU  the  general  laws  in  force  up  to  and  in- 
eluding  186t>,  grouped  under  appropriate 
titles,  which  are  arranged  in  alphalutiral 
order.  The  second  volume  ctmtaln<  the 
constitution  of  1870,  and  the  general  laws 
passed  subsequently.  The  superior  typo- 
graphical execution  of  this  work  is  wor- 
thy of  notice.  The  noto  by  the  iditors 
will  be  valuable  aid  to  the  profession. 

INSURANCK  Kei*<)rt.— Fourth  Animal 
Insurance  Report  of  the  Au<litor  of  PuIj- 
Uc  Accounts  of  the  State  of  Illinois.  Part 
I.    187*2.    C.  E.  Lippincott,  Auditor. 


INSI'RANCK     RePOKT     OV    ILLINOIS. — 

The  alxjve  r«'i)(»rt,  Part  I,  nlatcs  to  tire. 
From  the  nunn'rous  r<.tati>ti<  :»1  tabh  •«  lon- 
tained  in  it,  wc  glean  tln'  foil  .wing  jji- 
J'tructive  results  :  In  ISM).  tlK- initcoinpa- 
niesthat  did  bu<in«'^sin  \\u-  State  ]o^\  s.".t 
on  every  ij'lOO  of  premiums  ri'C(i\<(l  in 
that  year.  In  1S70,  the  los  companir-  that 
did  business  in  the  State,  lost  .s^^O  on  e\  cry 
f  100  of  premiinns  re«i'iv«-d.     In  isTl.  the 


05  companies  doing  businos  in  the  State 
lost  $707  on  every  $100  of  premiums  re- 
ceived. The  avenigc  for  the  three  years 
shows  the  loss  of  J?2.');j  on  every  $100 
of  premium  receipts.  This  large  de- 
ticit  is  owing,  partly  to  the  reduction 
of  premiums  resulting  from  rival  in- 
terests, but  mainly  from  the  (Chicago  tire 
of  October  last.  By  two  ditten'nt  meth- 
ods of  calculation,  tin'  Auditor,  ('.  E.  JJp- 
jiincott,  estimates  the  total  destruction  of 
proi)erty  of  all  kinds  by  this  lire,  to  have 
been  $1."):),(KM),(HH)  to  $l(>i,(RK),000.  De- 
ducting the  amount  reimbursed  by  the 
insurance  companies,  about  $51,000,000, 
the  absolute  loss  to  the  Chicago  property 
owners,  was  con-iiderably  over  $100,000,- 

•  HM). 

The  Auditor,  in  noting  the  failure  of  the 
movements  made  tluring  the  recent  ses- 
sion of  the  legi^-lature  to  erect  a  State  De- 
partment of  Insurance  in  Illinois,  takes 
the  groujhl  tiiat  tiie  existing  insurance 
laws,  with  some  amendments,  which  he 
promi>es  to  sugtrest  to  tlie  next  h^gisla- 
ture,  are  sutlieient  for  puldic  security,  and 
that  the  deparlmrnts  for  >peeial  interests 
of  any  and  e\<'r\  kind  are  unwise.  He 
deelart  >  him-eif  liill\  and  de'eiiledly  on 
the  subj<  i-t.  and  with  «:om(»what  of  patri- 
archal air.  ill  tin-  lojlowing  language: 

".My  intrn-vi  in  tin-  wejlan-  of  the  peo- 
ph'  indncrs  m«  to  -ay  tli:il  of  all  the  mis- 
tak<-s  committed  by  State  legislatures  in 
thi>  count  rv,  the  creation  of  exclusive  de- 
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partmcnts  for  the  sole  supervision  of  in- 
surance business,  is  the  greatest.  And 
until  I  see  the  regular  Departments  over- 
burdened with  a  multiplicity  of  business, 
I  trust  as  a  citizen  of  this  State,  to  see  no 
new  departments ;  and  very  especially  do 
I  hope  that  when  such  creation  becomes 
necessary,  it  may  be  general,  and  not  for 
governing  any  one  special  private  busi- 
ness interest,  such  as  that  of  insurance." 
The  report  is  very  flill  on  all  important 
points  touching  lire  insurance,  and  shows 
evidence  of  industry  and  ability. 


MISCELLANEOUS. 


LIFE  ASSOCIATION  REPORT, 

To  the  Hoard  of  Directors  of  the  New 

York  Department  (f  the  Life  Assoc i- 

atiun  of  America: 

The  undersigni^d  committee,  appointed 
with  instructions  to  make  an  exjmunation 
into  the  financial  condition  and  the  integ- 
rity of  the  management  of  the  Life  Asso- 
ciation, with  power  to  employ  such  actu- 
arial a^fsistanee  as  may  be  necessary  to  aid 
them  in  tli<^  dischar^*'  of  their  duty,  beg 
leave  respectfully  to  report: 

That  under  the  authority  eonfened, 
Professor  Eli/.iir  Wright  tind  Messrs.  K. 
\V.  Bry:int  and  Sheppard  llomans  were 
engaged  as  uetunrie>  to  assist  them  in  the 
performance  of  their  duty.  Proni])tly 
upon  the  appointment  of  the  committee, 
(the  third  member  thereof  having  >tated 
Ids  inability  to  aeeomi)any  them),  the  un- 
<lesigne<l,  lo;;etlier  with  the  actuaries, 
proceeded  to  St.  Loni««,  and  \\my\v  such  an 
examination  as  was  contemplated  by  their 
appointment.  L'pontlu"  actuaries  devolv- 
ed the  duty  of  the  examinations  and  cal- 
culations necessary  to  determine  the  cor- 
rectness of  the  tinancial  stati-ment  of  the 
company,  and  as  its  Inst  annual  i-eport  was 
made  ui»  to  the  tirst  of  January  last,  the 
actuaries  took  that  date*  as  the  basis  of 
their  examliuitif»n,  and  made  all  their  cal- 
culations with  reference  to  the  company's 
conditicm  at  that  time. 

Th<'  labors  of  the  conunittee  and  of  the 
actuari«'s  were  Mipposcd  to  be  sid»slan- 
tiali\   closed   on  tiic    i:)th   «.f    April    la-t. 


when  a  report  was  made  by  the  actuaries 
to  your  committee. 

The  officers  of  the  company,  then,  how- 
ever, claimed  that  they  had  discovered  er- 
rors in  the  data  of  policies,  as  Aimished  by 
them  to  the  actuaries,  the  correction  of 
which  would  materially  change  the  result 
and  make  a  more  favorable  report,  and  the 
delay  which  has  occurred  arose  from  the 
time  consumed  in  making  further  exam- 
ination required  to  correct  these  errors. 
The  re\  ised  aiKl  official  report  of  the  actu- 
aries is  dated  3Iay  28,  and  is  appended 
herewith.  They  find  the  net  assets  of  the 
company  on  the  first  of  January  to  have 
been  ^3,511,207.51.  Policy  liabilities  or 
net  premiums  reserved,  $3,406,577.93, 
showing  a  surplus  on  that  date  of  $104,- 
029.5'^.  By  the  company's  published  staU^- 
meut  of  their  condition  on  that  day  a  sur- 
plus is  shown  of  ?g!;^M>.(«7.45.  This  large 
discrepancy,  f  2G2,()07.«7,  is  accounted  for 
by  errors  in  valuation  made  by  the  com- 
pany's actuaries.  The  language  of  Messrs. 
Bryant,  Wright  and  llomans  in  their  re- 
port on  this  point  is  as  follows : 

"The  difterence  between  the  reserve  first 
above  shown  and  that  stated  in  the  pul)- 
lished  annual  statement  of  the  asso<*iation, 
is  eaus(»d  by  tin*  increased  reserve  given 
in  the  present  valuation  of  two  classes  of 
policies :  First,  those  known  as  •  Invest- 
ment Endowments,'  for  which  the  reserve 
should  be,  as  we  have  made  it,  equivalent 
to  the  sums  insured  instead  of  the  ordin- 
ary reserve  for  single  premium  endow- 
ment insurance.  Second,  the  lien  policie?, 
which  in  the  association  valuation  were 
treated  as  calling  for  a  reserve  by  the  ta- 
bles for  equal  annual  premiums.*' 

We  have  been  at  some  considerable 
pains  to  trace  the  res])onsibiIity  for  the*e 
errors,  and  deem  it  proper  to  state  that 
the  directors  should  not  be  held  responsi- 
])le  for  them.  The  error  in  the  valuation 
of  the  "Invi>tment  Endowment"  i>oUcies 
i>  a  \ery  gross  one.  These  policies,  or 
contracts,  as  they  may  more  properly  be 
called,  for  they  luirtakt'  very  little  of  the 
character  of  an  insurance  jHiliey,  arc  sim- 
]>ly  an  agreement  <mi  the  part  of  the  com- 
pany to  return  to  the  holders  of  the  con- 
tracts, the  amount  received  from  them. 
log«"tber     with    annual     interest.      The 
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amount  of  the  interest,  it  Ls  true,  is  not 
specified,  but  the  agreement  Is  that  it  shall 
be  the  average  rate  of  interest  the  com- 
pany receives  from  its  investments,  to- 
gether with  the  pro  rata  proportion  of  the 
miscellaneous  profits  of  the  institution.— 
It  is  unnecessary  to  state  the  reasons  giv- 
en for  the  issue  of  these  policies.  The 
board  could  not  have  understood  their 
true  character,  and  the  responsibility  for 
their  issue,  as  well  as  for  subsequent  mis- 
valuations,  belongs  properly  to  the  officers 
who  mislead  them.  It  has  been  suggested 
that  these  investment  endowment  policies 
>houId  be  retired.  AVe  ure  informed  that 
the  holders  will  not  object  to  cancel  them 
on  receiving  the  return  of  their  original 
loan,  but  whether  this  is  done  or  not  we 
consider  immaterial.  Jis  while  thoy  can- 
not l>e  a  source  of  protit  to  the  compimy, 
it  is  equally  certain  that,  by  the  t*'rms  of 
the  contract,  the  company  cannot  be  a 
loser  by  their  continuance.  J5ut  it  !>  high- 
ly necessary  that  the  liability  under  them 
>hould  be  correctly  stated  liereaftrr. 

With  regard  to  the  low  cash  lien  plan, 
the  directors,  being  lerl  to  believe  that  its 
adoption  would  be  of  benetit  to  the  com- 
pany, entered  into  a  contract  for  the  right 
of  its  exclusive  use,  by  whi<li  contract  the 
allegod  inventor  of  the  plan  wa-  torct-civc 
2o  per  cent,  of  the  savings  hi  c(nnmis>ions 
on  the  liens,  (none  being  jiaid  to  agents 
thereon)  and  in  nd<lition  to  tluit  a  lite  an- 
nuity of  $l/)<)0.  The  paynnMits  under  the 
contract  up  to  the  present  tinn'  are  som<*- 
thing  less  than  ?««,rMMj.  IMie  undersigned 
recommend  the  din'ctors  at  oneeto  cancel 
this  contract  an<l  the  annuity  as  well,  on 
the  ground  that  it  i-«  a  worthlos  deviee 
and  that  the  liens  are  not  valid  as>ets. 

Every  facility  was  allorded  your  eoni- 
mitiee  by  the  dire»-tMr>  of  the  eonipany. 
who  evidently  drsin-il  that  tlie  investiga- 
tion shouhl  be  complete  and  thuj-ough. — 
So  many  adverse  eritiri>ni<  hail  Im<ii 
made,  and  -o  many  <r\«  re  <liar.ir<-.  pru- 
inulgated  against  lIi--  conipan; .  that  t'n<- 
home  board  wiihinl  tlii^  iiiNe-tiirafinn 
to  be  so  thorf)ngli  j^  tn  rtrr(Mi:ill\  .'\iiil)it 
the  .•ontlif  i«Hi  of  III*'  rniii|)aii\ .  to  Nav  •  im 
<l!io>ii«»n  nnan-w  <'i-c(L  no  tact^  nii«lr\  r|(.|.- 
•<l,andno  Hi('c>-jt\    ji.r  furtluT  iii<|iiii\. 

An  exaiiiiiiati'tn  of  iJn'  lilr  a--rt-  and 


liabilities  of  the  company  was  made  by  the 
actuaries  as  mentioned  above.  Mr.  Cog- 
hill  gave  his  attention  to  the  securities  for 
money  loaned,  and  the  other  member  of 
the  committee,  Mr.  lavage,  made  investi- 
gations touching  the  general  conduct  of 
the  institution,  and  matters  affecting  the 
economy  and  efficiency  of  its  manage- 
ment. 

Your  committ<;e  tjioroughly  probed  the 
charges  which  had  been  made  against  the 
institution,  particularly  those  contained  in 
the  bill  of  complaint  of  Mr.  David  R. 
Boogher,  and  they  think  themselves  justi- 
fied in  saying  that  no  important  matter 
has  been  overlooked;  that  every  subject 
inquired  into  has  been  thoroughly  exam- 
ined, and  the  conclusions  which  they  have 
arrived  at  are  the  result  of  their  deliber- 
ate and  bc>t  judgment.  It  wius  not  possi- 
ble to  drtermuie  the  character  and  value 
of  all  the  securities  held  by  the  company, 
particularly  the  ^alue  of  the  real  estate  on 
which  loau>  have  been  made,  as  the  char- 
ter of  the  company  contemplates  that 
loans  shall  be  nnide  to  sonn'  extent  in  the 
localities  when*  j)remiums  have  been 
paid,  an<l  it  would,  thi-refore,  have  been  a 
work  of  great  time  autl  «'.\pense  to  visit 
the>e  loea]itie>  in  or«l<r  to  fix  the  value  of 
the  proiM'rty  on  which  moi'tgages  are 
held.  A\hile  the  eonnnittee  are  not, 
thentnrf.  preiiareil  tn  e\pres>  an  opinion 
on  that  class  of  securities,  they  have  no 
reason  to  doubt  that  the>  an-  generally  of 
a  good  character. 

The  eonnnittee  know  that  theexecuti\e 
eonnnittee  of  the  <'ompany  is  composed  <»f 
excellent  men.  who  are  well  (|ualitied  for 
the  di-charge  (►f  the  dnt\ ,  an«l  that  the \ 
hav<'  |)ert'orineil  their  trust  as  eu.->todian> 
and  in\<  Ntors  ol"  tin'  company's  mom^y,  in 
the  nio^t  con>ciention>  maimer. 

'I'hi>  coni|»any  i>  no  e.\<'<|)lion  to  the 
geiiei-al  rule  that,  ilnring  the  earlier  year.^ 
of  a  life  In-ni'iintM'  <  omjiauN  V  hi>tory,  the 
luiii«ling  np  of  it-  lMi-inex>  j^  attende<l 
with  gi'eat  <'xpen>e:  and  if  \onr  connnit- 
t«'e  ha<l  heen  l<>>  familiar  with  the  ne<'(  >- 
-itN  i»f  iiea\y  e.\i»<]i>r>  ill  >nch  ca>e-..  th" 
nuLdit  iia\e  <riii«  i-ed  t'e  niaHairt-mrnt  in 
till'-  ropect  nion'  -exirely  than  the\  \\^\'\. 
nnderih<cii'euni^lanees.iii-lilie«l  in  doinL;. 
Th.v    tliinU  that   Ww  iii-ti1i:i i.-n  ha-  now 
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made  Piicli  f(ro\vth,  juul  attained  such  posi- 
tion, that  the  expense  of  obtaining  new  bu- 
siness may  be  very  considerably  reduced. 
This  view  Ls  concurred  in  by  the  directr 
ors ;  and  your  committee  believe  that  they 
will  endeavor,  a*^  far  as  lies  in  their  pow- 
er, to  retrench  the  expenses  incurred  for 
these  purposes. 

The  charges  aftecting  adversely  the 
company's  management  are  mainly  those 
made  by  Mr.  David  ){.  Boogher,  and  con- 
tained in  his  bill  of  complaint.  This  doc- 
ument has  been  sent  to  every  quarter 
where  its  circulaticm  might  be  supposed 
to  work  injury  to  the  institution.  The 
manner  in  which  it  is  drawn,  and  the 
mode  of  presentation  of  the  alleged  facts 
therein,  bear  strong  evidence  that  it  was 
not  designed  for  a  court  of  law  so  much  as 
for  the  public,  and  the  pains  with  which 
the  charges  have  been  promulgated 
through  the  newsi)apers  and  the  mails, 
indicate  that  the  exj»ectation  was  not  to 
obtain  a  verdict  from  the  court,  but  to 
work  injury  to  the  comi)any.  All  the 
fact«  therein  stated,  and  all  the  allegations 
made,  your  committee  have  very  thor- 
oughly examined,  and  most  of  them  de- 
serve no  conunent,  as  their  importan«-e 
will  not  justify  the  time  necessary  to  their 
(iiscussion. 

Mr.  llooglier  make«i  his  main  point  on 
the  investment  enduwment  |)olieie«;. — 
The  under-igneil  ha\e  above  ecu-iTctly 
stated  the  eluiraett'r  of  tliesr  rnniraets, 
and  their  <rte(t  iipun  the  company.  The 
most  thai  ean  b*-  said  re<jircting  1h»  in  is 
that  their  issue  was  injudieious.  :tn«l  that 
their  misvuluation  was  a  bhnnlr  by  the 
actuary  iinoh  ing  no  revponsihiiity,  nuK-h 
less  criminality,  on  the  part  of  the  board. 

The  reMilt  of  this  inxe^tigatinn  '•how> 
that  th<  «Minipaii\  is  at  present  in  a  >nund 
conditi"ii,  but  in  il>  future  eonthnt  the  er- 
rors of  I  he  \vaA  uuist  he  avoided,  aiKJ  that 
someiui|M>iiaiU  ehanir<  s  '^hould  be  ui:nl<-  in 
itsorg;iiii/atiMii.  Iti  llie  local  tlt-pannenls 
exiienses  niav  be  relreneln-il  without  im- 
pairing the  etVieieucy  of  ijic  management. 

.Scjine  moditieations  are  desirable  in  the 
charter  of  tin-  eon)pan\  :  for  while  it  is 
wise,  and  jK'rhaps  ju^t.  to  uiakt*  loans  in 
the  diiferent  departnx  iiK  in  whi«-h  tiie 
premiums  are  re(;ri\.<l.  lie*   'lin<'to!-<  or 


their  finance  committee  should  be  untram- 
melled by  charter  obligations,  and  be  at 
liberty  to  make  loans  on  such  property 
and  in  such  amounts  as  their  judgment 
may  dictate  to  be  proi)er,  without  inter- 
ference or  control  by  tlie  local  director!», 
who  are  liable  to  regard  the  wants  of  their 
friends  and  localities  as  paramount  to  the 
interests  of  the  company.    But  above  all. 
your  committee  urge  that  hereafter  com- 
petent actuarial  assistance  be  secured  as 
the  advisers  of  the  directors,  that  they 
may  not  be  in  the  future,  as  they  have 
been  in  the  past,  misled  by  delusive  state- 
ments into  the  adoption  of  doubtful  modes 
of   insurance.    The    undersigned    would 
not  be  preparetl  to  advise  the  Xew  York 
lx)ard  to  jiccept  the  trust  of  directors  of 
this  department,  and  to  lend  their  charac- 
ter and  influence  to  sustiiin  this  institution 
unless  they  had  had  proper  assurances 
from  the  home  board  that  the  suggestions, 
which  have  been  made  ui  this  report  will 
be  carried  out  to  their  fullest  extent. — 
This  being  done,  the  committee  believe 
that  the  Life  Association,  possessing  as  it 
does  the  foundation  for  a  large  and  strong 
superstructure,  may  be  made  one  of  the 
most  powerful  and  beneficent  institutions 
in  the  land.    If,  however,  it  is  to  be  car- 
ried on   without   a   thoroughly   capable 
head  at  St.  Loui<,  it  cannot  succeed.    It 
was  ai^pan'ntto  the  committee,  through 
the  whole  course  of  their  investigations, 
that  the  eomjiany  has  sntVered  from  the 
beginning  for  w  ant  of  the  services  of  an 
experienced  and  efiieient  head  ofiicer.    In 
saying  this,  we  do  not  intend  to   reflect 
ui)on  the  able  gentleman  who  filN  the  po- 
sition of  president  of  the  association,  for 
it  is  well  known  that  his  oftii-e  has  been 
little  more  than  nominal,  as  other  import- 
ant interests  have  mainly  claimed  his  at- 
tention.    Kvery  local  board  and  attache 
of  the  i'ompany  should  be  governed  and 
directed  1»y  the   i)rcsident,    who    should 
himself  b«'  held  strictly   responsible    for 
his  management    by  the   home  board. — 
Having  been  assured  that  such  changes  jis 
the    proper   prosecution  of  the  business 
may  require  will  be  efleeted,  your  com- 
mittee do  not  hesitate  to  accept  the  honor- 
aide   position  of  Directors    of  the    New 
York  l)e))artment  Boanl,  and  confidently 
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recommend  the  institution  to  the  patron- 
age of  their  friends  everywhere. 

Your  <'omniittee  beg  leave  to  recom- 
mend the  pjissage  of  the  following  pream- 
ble and  resokition : 

Whereas,  by  the  report  of  Mcs^r;*.  Eli- 
zur  Wright,  Sheppard  Ilomans  and  Ed- 
>vin  W.  Bryant,  actuaries  appointed  under 
the  action  of  this  board,  for  tlie  purpose 
of  making  a  careful  investigation  into  the 
-affaurs  of  the  Life  Association  of  America, 
it  is  shown,  that  not  only  has  said  associ- 
ation attamed  its  present  position  with 
unusual  rapidity,  but  that  it  is  in  a  sound 
condition;  and 

Whereas,  a  committee  appointed  for 
that  purpose  by  this  board  having  visited 
St.  Louis  and  examined  into  securities  held 
by  the  association  for  moneys  loaned,  and 
also  examined  into  the  variou>  charge> 
made  again>t  said  association,  report  that 
^aid  securities  appear  to  be  sub>tantial, 
and  >aid  charges  essentially  baseless,  (all 
of  which  i>  fully  set  forth  in  s:iid  report); 
.'Hid, 

Whereas,  the  executive  committee  of 
^aid  association  at  St.  Louis,  comi)o«ied  of 
men  of  integrity  and  high  business  >t;aul- 
ing,  have  given  tlu  ir  assuran«e  to  said 
■<'ommittoe  that  the  business  of  ^aid  asso- 
<iation  shall  be  conducted  with  the  great- 
est possible  economy  au<l  conservatism, 
and  that  they  will  perfect  a  thorough  and 
♦  Ilicient  organization  thereof;   theretore. 

Resolved,  That  a  copy  of  the  report  of 
said  actuaries  and  of  the  committee  be 
transmitted  to  the  St.  Louis  board  of  di- 
H'ctors  of  .said  association  for  such  use  as 
they  may  deem  pro{»er,  and  that  th<'  bc>i 
wishes  and  etlorts  of  this  board  shall  be 
k'iven  for  the  good  of  the  institution  antl 
f«>r  the  extension  of  its  u>rtuhie>s. 

[Signed,]  (ilX).  W.  SA\AGE, 

J.  11.  COCilllLL. 

[The  foregoing  preamble  and  r(v<olution 
were  unaninjonsiv  adopted  hy  tin*  l)o;n<l 
••f  I)ir<-<'tors.] 
Hon.  (iKou(;i:   W.  Savagi:,    riiainnnn, 

ete.,  N.'w  Y«»rli : 

TIk-  valuation  of  tlie  lial>ilitirs  of  (he 
T-ife  A-^(»eiation  of  Atncrira,  niadi-  undrr 
ihe  diri'ction  of  Prof.  Klizur  \Vi-i.:4hi,  upon 
the  corrected  <lata  of  the  ]>oli<'ies,  '-liow 
f  he  following  results  : 


Gross  receipts,  Jan.  1, 1872,  $3,597,003  49 
Deduct  for  death  and  other 

matured  claims,  -  -  86,795  98 
Net  assets,  -  -  -  -3,511,207  51 
Policy  liabilities  or  net  pre- 
mium reserve,  -  -  3,457,789  43 
Mr.  Wright  regards  liens  upon  policies, 
as  included  wlioUy  in  the  net  premiums,  as 
explained  in  his  letter  accompanymg;  but 
he  concurs  in  considering  the  lien  under 
the  terms  and  obvious  Intent  of  the  form 
of  policy  of  the  Life  Association  as  con- 
stituting an  integral  part  of  the  first  year's 
premium,  and  tliat  the  proi)ortion8  of  net 
premium  and  margin  arc  the  same  for 
the  first  as  for  each  succeeding  yearly 
premium. 

Tin'  above  stated  reserve  is  computed 
on  the  assertion  that  four  and  a  half  per 
cent,  annual  interest  will  be  realized  upon 
all  net  premium>  and  reserves.  The  actu- 
al investment*  are  made  at  a  niu<'h  higher 
current  rate  of  interest ;  and  it  will  be  en- 
tirely jiroper  and  in  conformity  with  the 
practice  of  nniny  of  the  best  companies  to 
reserve  at  the  <*nrrent  rat(^  of  interest  for 
the  unexpired  part  of  the  i)oliey  year,  tak- 
ing July  1,  1^T•J,  as  the  average  day  of 
expiring. 
This  dirt\'reuce  in  interest  will 

amount  to  -  -  -  :^  51,211  .■)() 
An<l  the  reserves  then  ^tand  at  3,400,577  0-J 
Net  a>M'ts  (as  alx.ve;,        -        3,511,207  51 


Surplus  -  -  .  §«  I0i,()20  5.S 
And  thi^  we  tind  and  report  to  you  a> 
the  true  e«)ndition  of  the  Life  Association, 
Jan.  ] ,  1S72.  Tin-  reserve  Just  stated  with 
the  net  future  jtreniiunH  receivable  with 
tin-  current  rate  of  interest  to  July  1, 1872, 
an«l  with  4  1-2  per  cent,  interest  thereaf- 
ti'r.  will  fully  pro\i<l.'.  a<-eorduig  to  the 
Ani«'rican  Kxperienee  Table  of  Mortality, 
tor  ail  the  oiii.>tanding  risks  of  the  As^o- 
eiation,  Jan.  1.  \<',t. 

The  (Ijilri'i  nre  belwrt  ii  the  re-crvc  nrsi 
al)o\e  shown,  and  that  stated  in  the  pu]>- 
Hshe.l  Annual  Statement  of  the  Assoeirt- 
tion.  i-  ean^r.I  b\  the  inerr-asod  reser\e 
;.'iven  in  th-  present  valuation  of  t\v  ■> 
ela>se>  of  i>oli(ics. 

1st.  Tliosi*  known  as  inv(^stment  en- 
dowment-, for  \vlii<'h  the  reserve  shonhl 
l»e,  as  w.'  1ia\'' ni'ide  ii,  eqnal  to  tir  sum 
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insured,  instead  of  the  ordinary  reserve 
for  single  premium  endowment  insurance. 

2d.  The  "  lien  policies/'  which  in  the 
association's  valuation  were  treated  as 
calling  for  a  reserve  by  the  tiihles  for  equal 
annual  premiums.  As  before  said,  we 
consider  that  the  lien  has  the  effect  of  giv- 
ing a  large  first  year's  premiums,  and  we 
have  valued  the  policies  accorduigly. 

The  gross  or  actual  premiums  receiva- 
ble bear  a  margin  or  loading  of  ^531 ,430 
per  annum,  for  expenses  and  contingen- 
cies ;  after  meeting  which,  the  residue  will 
be  applicable  towards  returns  of  surplus, 
or  "  dividends,"  to  the  policy-holders.  A 
considerable  part  of  these  margins  will 
be  saved  hercattcr,  by  the  extinguishment, 
already  effected,  of  a  large  amount  of  re- 
newal commissions  to  agent*;.  At  the 
usual  rate  of  7  1-2  ])er  cent.,  the  amount 
annually  ])ay;!ble  for  **uch  commissions 
would  be  ijsirMjT.').  The  amount  actually 
payable  does  not  exceed  ^7(},22.'».  These 
marghis  amount  to  rather  more  than  2.') 
per  cent,  of  the  actual  premiums,  and 
considerably  exceed  the  amount  necessa- 
r>'  to  be  expended,  on  the  averjige,  for 
conducting  the  business.  A  nd  to  say  this, 
in  addition  to  what  we  have  said  in  a  iire- 
cediug  parjigraph,  is  to  say  that  the  pres- 
ent and  future  resources  of  the  associa- 
tion are  abundantly  sutticient  to  carry  for- 
ward and  discharge  its  ol)Iigations  at  ma- 
turity. 

The  foregoing  is  presented  as  a  sufficient 
summary  of  the  results  of  an  investiga- 
tion recently  made  by  the  undersigned, 
for  the  purpost^  of  ascertaining  and  re- 
porting upon  th«'  standing,  solvency  and 
prospective  success  of  the  Life  >Vssocia- 
tion,  antl  we  only  add.  in  con<"lusion,  an 
expression  of  our  full  belief  in  the  integ- 
rity and  honor  of  tiie  central  board  of  tlie 
corporation  in  St.  Louis. 

[Signed.]        KLIZITH  WIUCillT, 

LDWIX  W.  BRYANT, 
Sirj:JM»ARI)  IIOMANS. 

New  Yokk,  :May  2s.  1ST2. 

Mr.  "Wright  signs  the  foregoing  report 
with  tlu;  following  explanation: 

When  a  policy  is  paid  for  by  a  series  of 
equal  cash  premiums,  I  assume  that  a  net 
valuation  proceeds  upon  the  hypothesis 
that  the  net  premium-^  arc  equal.    If  this 


be  true,  and  if  a  note  of  the  insured,  se- 
cured by  a  lien  on  the  policy,  derives  its 
value  wholly  from  the  fact  that  it  can  be 
used  to  meet  a  claim  on  the  policy  itself 
and  no  other,  it  follows  that  the  series  of 
equal  cash  net  premiums  pays  for  a  policy 
equal  to  the  face  of  the  given  policy,  less 
the  lien,  whether  the  equal  ca«h  payments 
be  called  wholly  premium  or  partly  prem- 
ium and  partly  interest.  Hence  the  tnie 
net  value  or  cash  reserve  on  the  reduced 
policy  is  precisely  that  which  is  reduced 
in  the  same  ratio  as  the  policy.  Regard- 
ing the  policy  as  not  reduced  by  the  note, 
but  i)rovided  for  in  full  by  the  note  an«l 
cash,  the  note  is  certainly  to  be  credited 
for  its  full  face  as  an  asset,  and  as  certain- 
ly to  be  debited  also  as  a  liability,  in  ad- 
dition to  the  aforesaid  reduced  cash  re- 
serve. 

Granting  the  correctness  of  the  alx)ve 
hypothesis,  this  method  of  valuation  can- 
not possibly  be  wrong,  because  it  corres- 
ponds exactly  with  all  the  facts  of  the 
case.  What  might  be  true  or  proper  in 
a  different  stati?  of  facts,  to-wit:  where 
policie!^  are  paid  for  wholly  by  a  series 
of  unequal  cash  premiums  or  payment'^. 
1  do  not  consider,  relevant  to  the  case  ot 
the  liife  .Vssociation,  which  presents  no 
such  policies.  I  fully  and  cheerfully  con- 
cede, however,  that  the  solution  given  to 
this  question  by  my  associates,  treating 
the  liens  as  so  much  cash,  which  they  are 
not  except  perhaps  by  the  intention  of  the 
policy,  is  still  conservative  and  safe,  ha\- 
ing  the  effect  in  all  the  c:ises  presented  to 
nuike  the  reserve  on  each  individual  pol- 
icy exceed  the  lien.  The  net  valuation 
made  on  this  plan  only  differs  from  that 
indicated  above  as  the  rigidly  correct  one, 
by  enhancing  slightly  the  cash  margin  of 
the  first  premium  on  the  lien  policies,  and 
correspondingly  reducing  that  of  the  sue- 
ceeding  premiums.  Considering  the  ca<h 
margins  more  or  less  of  the  future  prem- 
iums still  intact,  compared  with  tlie  pro- 
bable claims  on  them,  either  valuation  is 
far  from  showing  any  near  approach  to 
insolvency.  On  the  contrary,  the  suffi- 
ciency or  rather  abundance  of  the  associ- 
ation's resources  is  fully  demonstrated. 

J30ST0X,  >ray31,1872. 
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To  the  Trustees  and  Policy-holders  of 

the  Life  Association  of  America: 

The  Life  Association  of  America  having 
within  the  first  three  years  of  it.s  exist- 
ence attained  a  success  never  before 
known  in  the  history  of  life  insurance,  it 
is,  perhaps,  not  a  matter  of  surprise  that 
envy  and  unworthy  rivalry'  should  have 
sought  for  means  with  which  to  embar- 
rass, and  if  possible,  retard  the  prosperity 
of  this  institution. 

To  effectually  silence  the  many  calum- 
nies by  which  the  institution  has  been  as- 
sailed, the  directors  resolved  to  cause  an 
investigation  so  thorough  as  to  expose  ev- 
ery transaction,  contract  and  liability  of 
the  association  to  the  scrutiny  of  a  com- 
iiiittee  of  business  men,  assisted  by  a  com- 
mittee of  eminent  actuaries,  such  as  no 
American  life  insurance  company  has 
t  ver  invited,  and  w  hose  report  as  to  the 
solvency  of  the  institution  must  plaec  it 
beyond  a  doubt. 

This  examination  was  under  the  direc- 
tion of  the  Xew  York  Department  Board 
of  Directors,  ai)pointed  to  investigate  the 
financial  condition  of  the  association  and 
integrity  of  its  management,  and  espec- 
ially as  to  the  various  charges  so  exten- 
sively circulated  against  it. 

Prof.  Elizur  Wright,  of  Boston,  and 
Messrs.  Sheppard  Ilomans  and  Edwin 
W.  Bryant,  of  New  York,  were  the  actu- 
aries selected  to  assist  the  committee  of 
directors  in  their  investigation. 

We  have  submitted  above  their  report 
in  fully  and  in  presenting  them  we  think 
it  due  to  the  association  that  eert^iiu  ex- 
planations should  be  made  in  reference  to 
portions  of  the  reports,  that  they  may  be 
the  more  readily  understood  by  the  poli- 
cy-holders and  the  public. 

The  committee  very  properly  mentions 
the  unavoidable  delay  in  furnishing  their 
report.  The  "correct  data"  furnished 
the  actuaries  was  the  correction  of  clerical 
errors  in  grouping  policies;  the  correc- 
tions were  made  under  the  sup«'rvision 
of  and  certified  to  by  Mr.  A.  F.  Jlarvey, 
actuary  of  the  Missouri  Insurance  Depart- 
ment. 

During  the  past  fall,  a  holder  of  a  num- 
ber of  investment  endowment  policies  of- 
fered to  surrender  them  to  the  association. 


The  offer  was  declined,  in  the  face  of  a 
charge  that  these  policies  were  issued 
contrary  to  the  charter,  and  were  injur- 
ious to  the  company.  As  soon  as  the  ac- 
tuaries pronounced  them  of  a  positively 
harmless  character,  the  association  accept- 
ed the  offer,  and  has  taken  such  steps  as 
will  guarantee  within  thirty  days  the  can- 
cellation of  the  remainder  by  repayment 
to  the  holders  thereof  the  original  consid- 
eration paid  therefor. 

We  ask  especial  attention  to  the  point 
of  difterence  existing  in  the  valuation  of 
the  lien  policies  in  the  plan  approved  of 
and  adopted  by  the  association,  and  the 
mode  pursued  by  Messrs.  Wright,  Ilo- 
mans and  Bryant,  which  is  clearly  set 
forth  in  their  report  as  follows  : 

**  The  lien  policies,  in  the  association's 
valuation  were  treated  as  calling  for  a  re- 
serve by  the  tables  for  equal  annual  pre- 
miums. As  before  said,  we  consider  that 
the  lien  has  the  effect  of  giving  a  larger 
first  year's  premium,  and  we  have  valued 
the  policies  accordingly." 

The  result  of  this  mode  of  valuation  is 
to  require  the  association  to  keep  a  larger 
proportion  of  the  premium  in  reserve  du- 
ring the  first  year  of  the  policy,  and  a 
smaller  sum  each  succeeding  year.  As 
the  proportion  of  liens  compared  to  the 
whole  assets  of  the  association  is  so  small, 
besides  the  use  of  the  plan  having  been 
disconthuied,  no  particular  benefit  can  be 
dt^'ived  from  the  discussion  of  the  sub- 
ject. We  will  state,  however,  that  sever- 
al actuaries  of  note  have  recently  exam- 
ined these  policies,  and  uttirm  the  associa- 
tion's mode  of  valuation  to  be  the  cor- 
rect one.  The  committ«'e,  no  doubt  for  a 
want  of  understanding  of  the  subject, 
state  that  the  liens  are  not  **  valid  assets." 
This  is  a  mistake.  No  matter  what  mode 
of  valuation  is  ])ursued,  the  liens  cannot 
hv  con>idered  other  than  valid  assets.  No 
actuary  or  department  ever  ruled  other- 
wise. Jt  will  be  i)erceived  that  the  com- 
mittee of  directors,  besides  reiwrting  upon 
the  solvency  of  the  association  and  the  fals- 
ity of  the  various  charges  made  agahist  it, 
have  recommended  that  certain  changes 
be  made  in  the  charter  and  organization  of 
the  association.  Tluvse  recommendations, 
we  think,  would  have  bet  n  more  appro- 
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priate  as  from  one  board  of  directors  to 
another,  and  not  to  have  been  embodied 
in  a  report  which  was  intended  to  give  to 
the  members  of  the  association  and  the 
public  the  result  of  their  investigation  of 
the  financial  condition  of  the  company, 
and  the  integrity  of  its  pa,st  management. 
The  recommendations,  however,  shall 
have  due  consideration. 

That  this  association  has  survived  and 
even  prospered  under  the  numerous  as- 
saults that  have  been  made  upon  it,  we 
believe  to  be  largely  due  to  the  earnest 
zeal,  integrity  and  ability  of  its  various 
officers ;  the  fidelity  and  energy  of  the 
managers  and  agents  in  the  different  de- 
partments, and  the  confidence  of  its  pat- 
rons. 

Notwithstanding  the  groat  publicity  giv- 
en to  the  fact  of  the  association's  under- 
going a  rigid  examination,  which  usually 
tends  to  lessen  confidence  in  a  company, 
we  are  pleased  to  state  that  the  associa- 
tion has  increased  its  business  handsome- 
ly since  its  last  statement.  Dec.  31,  IMTI. 

With  a  little  additional  effort  upon  the 
part  of  the  policy-holders  and  agents  of 
the  company,  the  increase  of  business  for 
1872  can  be  made  most  gratifying. 

Published  herewith  are  eomnumications 
from  Hon.  Julius  L.  Clarke,  Insurance 
Conimis.>ioner  of  Massachusetts,  and  C. 
E.  King,  Esq.,  Acting  Superintendent  of 
the  Missouri  Insurance  Department,  by 
which  it  will  be  seen  that  these  depart- 
ments adopt  the  same  methods  in  the  val- 
uation of  the  lien  policies  as  has  been  pur- 
sued by  the  actuai'ies  of  the  association, 
which  practically  leavt»s  the  condition  of 
the  company,  as  far  as  it  can  be  affected 
by  the  liens,  tlie  same  as  appeared  i)y  the 
l)ub]ished  stutenient  at  (he  beginning  of 
the  year. 

15y  order  of  the  oxoeutive  comniittee, 

[Signed]         JAS.  11.  lilUTTl  >X.  Pro. 

liON.  Wood  Ikvlpwin,  of  Cliarlotte 
County,  Virginia,  has  been  rliM-lnd  by  the 
ligislalure  to  lill  tlie  vacancy  on  the  bench 


of  the  Supreme  Court  of  that  State,  caus- 
ed by  the  resignation  of  Judge  Jayne. 

Hon.  William  Ladd,  Associate  Jus- 
tice of  the  Supreme  Court  of  New  EEamp- 
shire,  has  resigned  on  account  of  the 
smallness  of  his  salary. 

UNITED    STATES   CIRCLHT   COIRT    FOR   THII 
DISTRICT  OF  ILLINOIS. 

Tooli/yAdm^rjVs.  The  Passengers'  B,R. 

Assurance  Co.,  of  Hartford. 

The  assured  purchased  two  accident 
insurance  policies,  good  for  two  days, 
each  for  $3,000.  The  policies  con- 
tained a  clause  that  the  insurance  should 
only  extend  to  iryuries,  fatal  or  not  fatal, 
"when  accidentally  received  by  the  as- 
sured while  actually  traveling  in  a  pub- 
lic conveyance  provided  by  common  car- 
riers for  the  transportation  of  passen- 
gers." 

The  assured  took  pa.ssage  ftom  Chicago 
on  the  Illinois  Central  railroad,  having 
purchased  a  ticket  for  Kankakee. 

The  train  stopped  at  that  place,  and  he 
alighted,  standing  in  the  door  of  the  de- 
pot, while  the  engine  took  water,  un- 
til the  train  started,  moving  slowly 
to  the  coal  house,  for  the  purpose  of 
taking  fuel,  when  he  walked  rapidly  or 
ran  to  the  train,  and  reaching  the  for- 
ward platform  of  the  rear  car,  threw 
out  his  hand  as  if  attemptuig  to  get  on 
board,  when  he  fell  between  the  cars 
and  was  run  over,  receiving  injuries  firom 
which  he  soon  after  died.  The  counsel 
for  the  defendant  insisted  that  the  acci- 
dent did  not  come  within  the  provisions 
of  the  policies,  because  it  did  not  actually 
occur  in  a  public  conveyance.  The  court 
instructed  the  jury  that  Uie  phrase  "trav- 
eling in  a  public  conveyance,"  could  not 
be  literally  constnied ;  that  if  the  accident 
occurred  while  the  insured  was  either 
gelling  on  or  oil'  the  train,  or  attempting 
to  do  so,  for  any  reasonable  purpose  inci- 
dent to  railway  travel,  it  came  within  the 
terms  of  the  policy.    Verdict  for  pltuntiff. 
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CURRENT  TOPICS. 

— Hathan  Willey,  Esq.,  of  New  York, 
kas  been  appointed  actuary  of  the  new  In- 
■nrance  Department  of  Ohio.  Our  ac- 
quaintance with  Mr.  Willey  daten  from 
his  membership  in  Yale  College,  where 
be  distinguished  himself  by  his  proficien- 
cy in  mathematical  studies,  and  wc  can 
tay  that  the  department  bos  secured  an 
excellent  man.  Mr.  Willey  is  the  author 
•f  a  standard  work  on  Life  Insurance. 

—The  Virginia  legislature  has  passed  a 
biU  imposing  a  license  tax  of  1(200  upon 
Insorance  companies  from  other  States, 
and  an  annual  tax  of  1 1-2  per  cent,  upon 
their  gross  receipts. 

—The  London  Times  states  that  tlie 
Bomber  of  fires  in  warehouses  in  Liver- 
pool became  so  large  that  the  municipal 
authorities  appointed  two  policemen  to 
take  away  their  pipes  from  the  men  as 
they  came  to  work.  In  two  years  .073 
pipes  were  taken  away,  and  the  result 
was  an  important  diminution  in  the  num- 
ber of  fires. 

— ^£mer8on  W.  Peet  has  been  elected 
Vice-President  of  the  National  Life  Insur- 
ance Company  of  the  United  States. 

— ^The  marine  losses  of  1871,  so  far  as 
United  States  vessels  totally  lost  or  mis^f- 
ing,  are  concerned,  were  445  vessels, 
worth  fl  1,985,010.  The  aggregate  loss 
was  higher  by  1^1,200,000  than  in  1S70.— 
Sp€Ctator, 

—The  Andes  Insurance  Company,  of 
Cincimiati,  has  resolved  to  reduce  its  (•ui>- 
ital  from  ^1,000,000  to  $500,000. 

—The  actuary  of  the  Clergy  Mutual 
Life,  of  London,  gives  it  as  his  opinion 
that  the  mortality  of  clergjinen  is  20  per 
cent,  less  than  the  average  mortality  of 
finglishmen. 

—National  Lifr*E  of  CHiCACio.— We 
are  Informed  by  the  oflicers  of  this  com- 
pany that  in  our  last  number,  in  alluding 
to  their  experience  in  the  lapsing  of  poli- 
cies, as  shown  by  their  last  report,  we 
have  not  done  justice  to  them  or  the  sub- 
ject we  were  treating.  They  stiite  that 
the  large  number  of  their  lapses  for  that 
year  were  due  to  special  causes,  and  that 
— 50e 


their  present  experience  shows  a  very  dtf> 
ferent  state  of  facts.  Prior  to  that  report 
the  company  had  changed  its  method  of 
collecting  assessments  for  death  losses,  re- 
quiring them  to  be  paid  in  advance  instead 
of  after  each  death,  and  when  parties  liad 
neglected  to  pay  their  assessments,  and 
the  30  days  of  grace  had  expired,  they 
were  not  reinstated,  except  by  consenting 
to  the  advance  payments.  This  condition, 
many  declined  to  accept.  The  company 
also  suffered  seriously  by  the  effects  of  the 
great  fire,  which  caused  many  to  fear  that 
the  company  had  been  ruined  in  the  gen- 
eral calamity. 

The  officers  assure  us  that  an  examina- 
tion of  their  books  will  show  us  that  their 
lapses  since  that  time  have  not  been  greatr 
er  than  the  average  of  the  old  line  compa- 
nies, or  even  as  great.  The  report  of  Mr. 
Merritt,  manager  for  the  company  of  the 
St.  Louis  department,  where  several  hun- 
dred policies  were  issued  during  the  year 
past,  shows  less  than  11  per  cent,  of  lapses. 

This  statement,  which  we  cheerfUlly 
give,  and  the  truth  of  which  we  do  not 
doubt,  relieves  the  company  from  a  false 
impression,  and  materially  changes  our 
conclusion  in  the  article  referred  to,  so  far 
as  it  applies. 

— The  Connecticut  legislature  has  re- 
peiiled  the  usury  laws. 

— We  are  indebted  to  C.  M.  Morrison,  • 
lOsq.,  of  Springfield,  Illinois,  and  B.  D. 
Lee,  Esq.,  of  St.  Louis,  attorneys  for  the 
phiintiff  in  the  c:ise,  for  the  statement  and 
opinion  in  Tooley,  Adm'r,  vs.  The  Pas- 
sengers* Railway  Assurance  Co. 

— The  Supreme  Court  of  Virginia  held, 
in  a  recent  case,  that  a  stock-holder  in  one 
railroad  company  cannot  be  compelled  to 
merge  his  stock  in  that  of  the  company 
with  which  his  road  has  consolidated. — 
IHUsburgh  Legal  Journal, 

—A  Gate  city  lawyer  included  in  his 
bill  against  his  client :  "  To  waking  up  in 
the  night  and  thinking  about  your  case, 
$5.00." 

— An  eminent  Western  lawyer  once 
made  the  following  rather  remarkable 
speech  to  a  jury,  in  a  case  against  a  rail- 
roiul  corporation,  where  he  appeared  for 
the  defense.    He  was  sure  that   upon  u 
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■ipotart  of  law,  saved  for  the  upper  court, 
bia  cUente  would  get  a  finding  in  their  fa- 
Aivor.  He  addressed  the  twelve  as  fol- 
lows: "Gentlemen  of  the  jury.  My 
cflients  have  brought  a  good  many  cases 
before  a  jury,  and  always  got  whipped. 
They  always  expect  it.  We  don't  look  for 
%  verdict  in  our  favor ;  and  in  this  case  we 
«do«H  care  whether  you  give  us  a  verdict 
or  not  Wc  have  got  you  now,  gentle- 
TOcn.  Yes,  gentlemen,  wc  don't  care  a 
picayune  whether  you  bring  in  a  verdict 
for  or  against  us ;  for  we've  got  you !  Do 
just  as  you  please ;  it  don't  make  any  dif- 
ference to  us.  I  haven't  anything  more  to 
say."    The  jury  gave  him  a  verdict. 

— It  will  surprise  our  readers  to  be  in- 
formed that  a  single  life  company  in  Lou- 
don— the  Prudential — issued  in  1S71  twice 
as  many  policies  as  were  issued  last  year 
by  all  the  American  life  offices  put  togeth- 
er. Of  courHc  the  volume  of  insu ranee 
bore  uo  sort  of  proportion  to  the  number 
of  policies  issued,  for  the  406,H4S  policies 
represented  a  premium  iueome  of  only 
:$f>96,000,  or  about  $1.75  each.— /Vpcc/rt^or. 

— ^Thc  Virginia  Senate  has  refused,  by  a 
vote  of  21  to  8,  to  repeal  the  law  punish- 
ing i>etty  convicts  by  the  lash.  Whippinp: 
is  common.  Every  county  and  city  lias 
it«  post,  it,s  ihongH,  and  its  whipp<  r. — 
Pittsburgh  Lo.gal  Journal. 

— »Tud«re  Thornton,  of  the  Supreme 
4?ourt  of  Illinois,  in  the  Reaper  City  vs. 
Jones,  eoine.ides  with  Judge  Davis,  of  the 
lTnit/»d  States  Supreme  ('ourt,  in  his  opin- 
ion regarding  the  use  of  small  type  in  sta- 
ting the  conditions  of  policies.  He  says, 
**Siieh  conditions,  ]>rinted.  as  they  usually 
Arc,  in  the  smallest  type,  and  n»ad  with 
the  greatest  difficulty,  are  but  traps,  when 
tJie  attention  is  not  called  to  them.'' 

— Josh  llillinj^s  says  a  large  jwliey  of 
life,  insurance  don't  exactly  make  a  man's 
corivse  smile  at  his  widow,  but  it  helps 
:iranr-ii\^ly  to  get  another  fellow  t<»  do  it 
for  him. 

— I'he  *lry  proceedings  of  ihe  law  courts 
in  TcNus  are  sometimes  enlivcuied  by  lit- 
tle incidonts,  wbi«'h  we  are  seldom  (Miter- 
TMiMod   with  in  Uiis  part  of  the  country. 


In  Boone  county,  lately,  a  suit  was  brought 
to  recover  $500  for  a  donkey,  when  the 
donkey  himself  was  tendered  in  open 
court.  He  was  made  as  decent  and  pre- 
sentable as  possible  by  a  pair  of  linen 
pants  slipped  on  his  fore  legs,  a  stove-pipe 
hat  on  his  head,  and  a  pair  of  spectacles  o« 
his  venerable  nose.  The  judge  and  jorr 
were  convulsed,  and  the  suit  withdrawn. 
— Legal  Opinion, 

— An  uneducated  judge  closed  a  sen- 
tence with  the  following  touching  re- 
I)roach :  *^  Prisoner  at  the  bar,  nature  has 
endowed  you  with  a  good  education  and 
respectable  family  connections,  instead  of 
which  you  go  prowling  around  the  coun- 
try stealing  ducks." 

— A  good  story  is  told  in  connection 
with  a  recent  fire  in  this  city.  The  stock 
of  goods  in  tlie  building  a4iacent  to  where 
the  fire  occurred  was  insured  for  $125,000. 
The  sky-lights  of  this  store  were  broken, 
letting  in  some  water,  and  there  were 
scattered  over  the  fioor  of  the  upper  stor? 
a  large  quantity  of  broken  glass,  cinders, 
ashes,  ite.,  giving  it  a  decidedly  bad  ap- 
pearance. A  clerk  of  one  of  the  office* 
insuring  the  stock  in  the  store  compre-  - 
bended  the  situation,  and.  imploying  a 
gang  of  men,  gave  the  place  a  thorough 
cleaning  up  before  the  arrival  of  theocxin- 
pant.s  of  the  premises,  and  there  was 
scarcely  a  vestige  of  the  fire  and  water 
remaining.  The  insured  parties  put  in  a 
claim  for  ^125,  wiiich  was  cheerfully  paid. 
Those  who  saw  the  place  before  the  clean- 
ing up  say  that,  if  the  damage  had  been 
otimated  while  it  was  in  that  condition. 
the  insurance  companies  would  have  been 
called  upon  to  pay  from  $3,000  to  $5,000.— 
I^ostoH   Traveler. 

— A  late  review  of  criminal  statlsties, 
luiblished  at  Bnissels,  states  that  duiing 
the  year  ISTl,  twenty  mui-derers,  eight 
forgers,  eight  incendiaries,  three  burglars, 
three  shop  litters,  and  several  other  crim- 
inals, convicted  of  various  crimes,  were 
pardoned  out  of  the  German  penitentia- 
ries on  condition  of  their  going  to  tlie 
I'uitcd  States. 
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From  certified  transcripts  in  our  possession. 


BANKRUrr  LAW. 

§  195.  Fire. — State  and  National — State  liecei vers. — By  a 
final  decree  of  the  State  Supreme  Coui-t,  in  a  suit  instituted  by 
the  Insurance  Commissioner  against  the  company,  in  behalf  of 
the  State,  an  injunction  previously  issued  was  made  perpetual ; 
the  petitioners  Avere  appointed  receivers,  and  it  was  "further 
adjudged  and  decreed  that  said  cor[)oration  ho  and  tlie  same  is 
hereby  dissolved."  The  com])any  became  insolvent,  after  the 
passage  of  the  ])ankrupt  act,  and  connnitted  such  acts  of  bank- 
ruptcy as  brought  it  within  the  ])rovisi()ns  of  the  act.  ( 'reditors 
filed  their  petition  hi  the  Ignited  Stat(\s  District  Court  for  adju- 
dication of  bankru])tcy  against  tlu?  compfiny,  and  snhstMjuent  to 
the  decree  of  the  State  Court,  the  company  was  adjudged  bank- 
rupt, and  a  warrant  of  ])ankruptcv  was  issued.  //</(/,  tliat  the 
"State  laws  on  the  subject  of  l)ankruptcy  and  insolvency  must 
yield  to  the  law  of  Congress  on  the  sanii^  subject,  wlicn  the  Slate 
law  applies  to  the  same  sul)ject-mattcr ;  and  when  it  differs  in 
—51 
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material  respects  from  the  laws  of  Congress,  it  appears  clear 
that  the  State  law  is  suspended,  while  the  law  of  Congress  re- 
mains in  force." 

Ex  parte  Eames,  2  Story,  323 ;  Sturgess  vs.  Crowningshield,  4  Wheaton, 
122-196;  Ogden  vs.  Saunders,  12  Wheaton,  212;  May  et  al.  vs.  Buel.  et 
al.,  7  Cashing,  40;  Griswold  vs.  Pratt,  9  Metcalf,  23;  Thomhill  et  al.  vs. 
Bank  of  Louisiana,  5  B.  R.,  372. 

Held^  also,  that  the  receivers  ''have  no  power  to  withhold 
the  assets  of  the  company,  and  to  liquidate  its  liabilities  and  af- 
fairs, according  to  the  mode  provided  by  the  State  law  for  the 
liquidation  of  insolvent  corporations." 

Thomhill  vs.  Bank  of  Louisiana.  10  B.  R.,  375. 

Reed  et  al.,  PeVrs,  in  Matier  of  Independent  Ins,  Co,* 
EepM  Jour'l  p.  736.  U.  8.  C.  C,  Dl8T.  HAS8. 

§  196.  Fire. — State  and  National — Conflict  of. — After  the 
passage  of  the  bankrupt  act,  the  company  became  insolvent  and 
committed  such  acts  of  l>ankruptcy  as  brought  it  within  the  pro- 
visions of  the  act.  lleld^  that  "After  this  time  the  operation  of 
any  State  law  regulating  the  assignment  and  distribution  of  the 
property  of  the  insolvent  debtor  corporation,  and  affecting  the 
same  persons,  property  and  rights  that  would  be  affected  by 
proceedings  under  the  bankrupt  act,  was  suspended."  "When 
the  power  is  exercised  by  Congress,  and  a  bankrupt  law  is  in 
force,  it  does  suspend  all  State  insolvent  laws  applicable  to  like 
cases,  and  this  etlect  follows  the  enactment  of  such  bankrupt 
law,  and  does  not  recjuire  the  actual  institution  of  proceedings 
in  ])ankriipt<*y  to  produce  such  a  result." 

(^ii-liini,-  vs.  Arnold  (^t  al.,  9  Metcalf,  23. 

Rcrd  (i  (iL,  PeCrs,  in  Matter  of  Indapcndcyit  Ins.  Co, 

5  195. 

HILLS  AND  INVOICES. 

§  11)7.  Fiur:. — Certified  Copies  of — A  clause  in  the  policy 
pr()vi«l(Ml  that  "tin*  assured  sliould  produce  certified  copies  of 
all  l)ills  and  invoices,  the  oriirinals  of  which  had  been  lost,  and 
exliihit  th(^  same  i'ov  examination  to  any  pi^rson  named  by  the 
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company,  and  that  until  the  proofs,  declarations  and  oertifk^ates 
(stipulated  for  in  case  of  loss)  were  produced,  and  examinations 
and  appraisals  permitted,  the  loss  should  not  be  payable."  The 
bills  of  exception  stated  that  there  was  evidence  tending  to  show 
that  the  plaintiffs  were  requested  to  produce  duplicate  bills,  but 
there  was  no  evidence  to  show  when  the  request  was  made, 
whether  before  the  commencement  of  the  actions  or  afterwards, 
or  whether  there  was  neglect  or  refusal  of  the  plaintiffs  to  com- 
ply. Held,  that  there  was  no  error  in  refusing  to  instruct  the 
jury  that  "if  they  believed  from  the  evidence  the  plaintiffs  were 
requested  by  the  defendants  to  produce  duplicates  of  invoices  of 
goods  purchased  by  them,  the  originals  of  which  were  alleged 
by  them  to  be  destroyed,  and  neglected  to  do  so  before  the  com- 
mencement of  the  actions,  their  right  of  action  never  accrued,, 
and  that  the  verdicts  must  be  for  the  defendants." 

Insurance  Companies  vs.  Weide  et  al.* 
Bep'd  Jouin  p.  767.  V.  8.  8.  €. 

CXJNSTRUCTION. 

§  198.  Fire.— i??/  Agent— ''Flax  Factory''.— ''At  the 
time  the  risk  was  taken,  appellee  notified  the  agent  that  he 
intended  to  put  in  rope  machinery,  and  he  inquired  whether  it 
would  affect  the  policy,  and  was  informed  it  would  not,  as  the 
term  flax  factory  was  broad  enouii:h  to  embrace  it."  Ileldj  that 
the  agent  was  correct  in  his  definition  of  the  term  "flax  factory." 
The  manufacturing  of  rope  is  an  usual  part  of  the  business,  and 
there  was  no  breach  of  the  condition.  But  if  there  was,  "the 
agent  was  actinir  within  the  scope  of  his  authority,  and  was, 
when  appellants  authorized  him  to  take  policies,  empowered  to 
give  a  construction  to  the  written  portion  of  the  policy,  if  no 
more,  and  the  company  must  be  held  estopped  by  this  declara- 
tion of  their  agent." 

Aurora  Fire  Ins.  Co.  vs.  iAhhj.-\ 

Rcp'd  Joiir'l  p.  752.  III.  8.'  t;. 

•  Decision  rendered  M;iy  'Itli,  187'2. 

t  Decision  rendered  Febriuiry.  1871.    To  appear  in  54  III. 
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CORPORATION. 

§  199.  FiKE.  Dissolution  of— B)/ Decree  of  Court — Barik- 
ruptcy  of — Statute, — By  a  final  decive  of  the  SMc  Supreme 
Court,  in  a  .suit  instituted  by  the  Insurance  Commissioner,  in 
behalf  of  th(»  Stale,  against  the  company,  an  injunction  pre- 
vioujsly  issued  wtvs  made  perj^etual ;  the  petiticmers  were  ajv 
pointed  receivers,  and  in  the  language  of  the  court  it  was  "fur- 
ther adjudged  and  decreed  that  said  coq)oration  be  and  the  same 
is  hereby  dissolved/*  7/e?rf,  that  the  statutes  of  the  State,  un- 
der which  these  proceedings  were  instituted  by  the  Insurance 
Commissioner,  do  not  contemplate  or  authorize  any  such  decree 
as  would  annul  the  existence  of  the  corporation,  and  no  such 
decree  was  sought  in  the  petition  or  made  by  the  court,  and  that 
*'by  a  fair  construction  of  this  language,  a^  used  in  the  conclud- 
ing portion  of  the  decree,  it  was  the  intention  of  the  court  only 
,s()  far  to  dissolve  the  cor})oration  as  in  the  langujige  of  the  stat- 
utes, und<^r  which  they  were  acting,  might  'be  needed  to  suspend, 
restrain  or  ])rohibit'  the  fui-ther  continuance  of  the  *  business' 
of  the  comi)any,*'  and  that  th(»  corporation  still  exists  for  the 
puqiosc  of  being  i)roceeded  against  in  bankruptcy. 

Sleo  vs.  lUooni,  19  Johnson,  456;  IVnninian  vs.  Bri*?":^*  1  Hopkins,  Ch. 
ri..:^a>;  S.  (\,S  Cowan,  :W;  2  Kent's  (\)ni.,  :il  1,  :>^2:  Folgcr  vs.  The  Col- 
umbian Ins.  Co.,  !M»  Mass.,  2()7.  Sec,  also,  Coburn  vs.  Boston  I^ipier-machc 
M'C«;  Co.,  10  (iray,  24:1;  Taylor  vs.  Colnnibian  Ins.  Co.,  14  Allen,  .'loS; 
B;ioon  v>.  BobcrtsjMi,  IS  Howard,  4H.3-1S7;  Lnm  vs.  Bobei't.^on,  6  Wall.. 
277;  Hinil  v>.  Tlic  Colunil)ian  Ins.  Co.,  :>.")  Maine,  291.  Hayward  vs.  Ful- 
rhi^r,  Sir  Wilbain  Jon<'s,  ir.(i.  See,  al>o.  Case  of  the  Doan  and  Chapter  ol* 
Noi'wicli,  .'»  Coke,  l'^,a. 

Urrd  rf  uL,  /V/V*.v.  in  Muihr  of  halrprufk)}!  his.  Co. 

5  liC). 

§  200.  Klin:. — /)(n)knq)fr//  <f, — Ihhl,  that  Congress  is  as 
ronqxtcnt  lo  apjdy  laws  on  tlio  snl)j(Ht  of  l)ankru])tcy  to  pri- 
vate corporations,  crcatcMl  by  tlic  States,  as  to  natural  persons  or 
])riva(.r  coi-j)orations  crcali'd  l)y  authority  of  Congress. 

Swerl  vs.  r,.,  11.  iV-  Kiii'  i:.  n..  :.  n.  II.,  2in. 

l^'^hl,  also,  that  "Tlie  Iii(l<^pendcnt  Insuraixa'  (\)mpany,  of  Bos- 
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ton,  is  a  coi^poratiou  created  by  the  laws  of  Massachusetts,  to 
transact  the  'business'  of  insurance.  It  is  clearly  included  in 
the  class  of  *  business  or  commercial  corporations'  to  which  the 
provisions  of  the  bankrupt  act  apply." 

Reed  el  al.,  PeCrs,  i?i  Matter  of  Independent  Ins.  Co. 

— §io&. 

EVIDENCE. 

§  201.  FniE.— Promise  of  Officers  to  Pay  Zo.s^.— "The 
conrt  below  permitted  appellee  to  introduce  evidence  tending  to 
prove  a  promise  by  the  president  and  secretary  of  the  company 
to  pay  the  loss,  after  it  had  occuiTcd."  Held,  that  "The  evi- 
dence was  proper  for  the  consideration  of  the  jury.  It  might 
reasonably  be  inferred  from  such  evidence,  that  these  officers 
had  carefully  examined  the  circumstances  of  the  loss,  and  be- 
come convinced  it  was  a  fiiir  one,  and  was  properly  payable. 
It  would  cei-tainly  be  evidence  to  that,  if  to  no  greater  extent, 
and  it  was  clearly  admissible." 

Aurora  Fire  Ins.  Co.  vs.  Eddy. 

§  202.  FiKE. — Inventory — Lost  CopyoJ\ — The  plaint  ill's,  in 
the  court  below,  introduced  evidence,  without  o])jection,  tend- 
ing to  show  that  before  tlie  Hre  they  had  taken  a  correct  invi  u- 
tor}^  of  their  stock,  which  was  correctly  rechiccd  to  writini;-,  by 
one  of  them,  in  an  inventory  Ixjok,  and  that  the  pvict\s  or  val- 
ues were  correctly  foot(Ml  up  thcrt^in,  and  that,  at  the  same  time, 
the  footings  were  correctly  entered  I)v  one  of  the  plaint itis  on 
the  Hy  leaf  of  an  e\haust<'d  ledii^cr,  and  were  afterwards  trans- 
fen'cd  by  one  of  tlie  plaintills  to  the  tly  leaf  of  a  new  ledi^^cr. 
The  plaintiffs  offered  in  evidence  the  (botuius  on  the  tly  leaf  of 
the  new  ledij:er.  Both  the  inventory  lK)ok  an<l  the  exhausted 
ledger  had  Ix^en  destroyed,  and  neither  of  the  plaintitis  could 
remember  the  amount  of  thc^  footings.  Held,  that  these  entries 
were  properly  admitted  by  the  court  below,  and  that  it  is  of 
little  impoitanee  whetluu'  the  footings  in  th(^  new  ledger  were 
taken  from  the  inventory  b(H)k  or  tVoni  the  fly  leaf  (»!'  the  old 
ledsfer,  for  ti^  thosc^  (Mitries  wer<^  mach^  at  the  snuie  time,  nt  ither 
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ought  to  be  regarded  as  a  copy  of  the  other,  but  rather  both 

should  be  considered  as  originals. 

Imsurance  Companies  vs.  Weide,  9  Wall.,  677. 

Insurance  Companies  vs.  Weide  et  al. 

— S  187. 


PERSONAL  EXAMINATION. 

§  203.  Fire. — Of  Insured. — By  the  conditions  of  the  pol- 
icies, the  assured,  after  furnishing  proofs  of  loss,  were  bound,  if 
required,  to  submit  to  an  examination  under  oath,  and  it  was  stip- 
ulated that  until  such  examination  should  be  peimitted,  the  loss 
should  not  be  payable.  The  plaintiffs  submitted  to  an  examina- 
tion, but  declined  to  answer  questions  respecting  the  amounts  for 
which  they  had  made  settlements  with  other  insuring  companies. 
Hddf  tbat  the  examination  contemplated  relates  to  matters  per- 
tinent to  the  loss  ;  that  the  questions  proposed  had  no  legitimate 
bearing  ui)on  the  inquiry,  what  was  the  actual  loss  sustained  in 
consequence  of  the  fire,  and  that  "there  was  no  sufficient  foimd- 
ation  laid  for  the  instruction  requested  by  the  defendants,  that 
if  the  jury  should  ])olicve  that  the  plaintiffs,  or  either  of  them, 
in  the  course  of  an  examination  on  oath,  under  the  policies,  re- 
fused to  answer  any  questions  by  which  the  defendants  could  fairly 
estimate,  or  reasonably  infer  plaintiffs'  real  loss  in  the  insured 
properivi  and  had  not  before  the  commencement  of  the  actions 
answered  the  questions  under  oath,  the  verdict  must  be  for  the 
defendants."  ^' There  was  no  evidence  of  refusal  to  answer  5t^'A 
questions." 

In^urmire  Omipanu^fi  v^.  Wrid*:  ct  al. 

§197. 

roi.iCY. 

§  204.  FiKK.  —  (''(i})s/r}/r/i(m  of- — Tnsfmciions  fo  Jury, — The 
policy  coiitaiiKMl  tlic  iollowiii!]:  clniise  :  ''It  is  expressly  agreed 
that  the  Hssurod  is  !«>  k(  (  p  ciubt  hnckots  tilled  with  water  on  the 
tir^t  lloor,  win  re  the  iDarhiiicrv  is  run,  and  four  in  the  base- 
ment, hy  the   re>(  n oir,   rea('V  for  use  at  all  times,  in  case  of 
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fire."  On  trial  in  the  court  below,  the  following  instruction 
was  refused :  "The  jury  are  instructed,  that  so  far  as  relates 
to  the  question  of  buckets,  the  policy  requires  that  the  plaintiff 
must  keep  'at  all  times  ready  for  use  in  case  of  fire,  four  buck- 
ets of  water'  in  the  basement  story,  and  eight  buckets  on 
the  middle  floor ;  and  the  plaintiff  must  show  aiBrmatively 
that  he  did  substantitilly  so  keep  said  buckets  of  water,  and 
if  he  has  not  proved  these  facts,  the  jury  must  find  for  the  de- 
fendant." The  court  had  already  given  the  following  instruc- 
tion :  "If  the  jury  believe  fi'om  the  evidence  that  buckets  could 
not  be  kept  in  the  mill  filled  with  water  all  the  time,  in  accord- 
ance with  the  literal  provisions  of  the  policy,  because  of  freezing, 
then  a  literal  compliance  with  the  said  provisions  of  the  policy 
concerning  buckets,  was  not  required  and  could  not  have  been 
in  the  contemplation  of  the  parties  when  the  policy  was  made, 
but  all  that  was  required  by  [of]  the  plaintiff  in  order  to  comply 
with  such  stipulation  was  to  have  the  required  mmiber  of  buck- 
ets in  good  and  serviceable  condition  at  the  proper  places  ready 
for  instant  use."  Ileld^  that  the  form  of  the  instruction  refused 
was  calculated  to  mislead,  and  was  erroneous.  What  would  be 
a  substantial  compliance  with  a  contract  is  very  indefinite.  The 
instruction  given  was  dear,  definite  and  free  from  misapprehen- 
sion, and  presented  the  law  of  the  case  fairly  to  the  jury. 
Taylor  vs.  Beck,  13  111.,  336. 

Aurora  Fire  Ins,  Co.  va.  Eddi/. 

— §  198. 

§  205.  Fire. — Avoidance  of — False  Sirearin<f — Juiy. — The 
policies  stipulated  that  fraud  and  false  >wearing  on  tlu?  part  of  the 
assured,  should  work  a  forfeiture  of  all  claims  under  them. 
Held,  that  "the  false  swearing  referred  to  is  such  as  may  be  in 
the  submission  of  preliminary  proofs  of  loss,  or  in  the  examin- 
ation to  whicli  the  assured  aij^reed  to  submit.  But  it  does  not 
invariably  follow  from  the  iaet  that  tli(M-e  was  a  niat(M"ial  dis- 
crepancy l)etween  the  statements  made  by  the  plaint  ills  un- 
der oath,  in  their  proofs  of  loss,  and  ihc'w  statements  when  tes- 
tifying at  the  trial,  that  the  former   were  false,   so  as  to  justify 
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the  court  in  assuming  it,  and  directing  verdicts  for  the  defend- 
ants." '^Itis  only  fraudulent  fiilse  swearing  in  furnishing  the 
preliminary  proofs,  or  in  the  examinations,  which  the  insurers 
have  a  right  to  require,  that  avoids  the  policies,  and  it  waa  for 
the  jury  to  determine  whether  that  swearing  was  false  and 
fraudulent." 

Insurance  Compa7iies  vs.  Weide  et  aL 

5197. 

§  206.  Fire. — Constimction  of— Jury. — ^The  policy  con- 
tained the  following  clause  :  "It  is  expressly  agreed  that  the 
assured  is  to  keep  eight  buckets  filled  with  water  on  the  first 
floor,  where  the  machinery  is  run,  and  four  in  the  basement  by 
the  reservoir,  ready  for  use  at  all  times,  in  case  of  fire."  Udd^ 
"that  a  reasonable  construction  of  this  clause  required,  that 
while,  from  freezing  or  unavoidable  causes,  a  literal  compliance 
with  the  warranty  might  have  been  impossible,  and  could  not 
have  been  in  the  contemplation  of  the  parties,  still,  it  was  in- 
cumbent on  the  assured  to  show  that  the  required  number  of 
buckets,  in  good  and  sei-viceable  condition,  were  at  the  places 
designated  in  the  agreement,  ready  for  instant  use.  This  be- 
ing the  requirement,  it  devolved  upon  the  assured  to  prove 
that  he  had  complied  therewith,"  "It  is  the  province  of  the 
jury  to  earo fully  weigh  the  whole  of  the  evidence,  and  to  find 
according  to  its  weiglit,  and  the  presumption  is  that  they  have 
done  so,  unless  we  se(^  from  tlie  record  that  they  misundei-stood 
or  disregarded  the  proof.  The  (^ourt  Avill  not  disturb  their  find- 
ing on  any  (|uestion,  unless  it  appears  clearly  to  be  imsupported." 

A?irora  /'7r<'  fns.  (\>.  j>\  KthJy. 

§198. 

SMOKING. 

§  1^07.  FiHK. —  Prohihit'ion  of, — The  policy  provided  that 
"Sniokinui  shall  he  strictly  prohihited  in  or  about  the  buildings." 
"  Appellee*  prohihitetl  sinokinir,  and  there  is  no  evidence  that  he 
had  aiiv  not  ire  that   his  orders  had  been  disrecfarded,  so  as  to 
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require  him  to  resort  to  other  and  more  energetic  steps  for  its 
prevention."  Ileld^  that  there  was  a  literal  compliance  by  tlie 
appellee  with  his  part  of  the  agreement  to  prohibit  smoking. 
"He  did  not  agree  that,  if  there  should  be  smoking  in  or  about 
the  buildings,  the  policy  should  be  void."  "  Had  the  evidence 
shown  that  his  orders  Avere  disregarded,  and  that  it  had  come  to 
his  knowledge,  then  a  different  question  would  have  been  pre- 
sented for  our  consideration.  But  the  jury  were,  under  the 
evidence  before  them,  warranted  in  finding  appellee  had  used 
reasonable  efforts  to  prevent  smoking  in  or  about  the  buildings." 
The  Insurance  Co.  of  North  America  vs.  McDowell,  50  111.,  121. 

Aurora  Fire  Ins.  Co,  vs.  Ecklt/. 

— §198. 

TITLE. 

§  208.  Fire. — Transfer  of— Mortgage  of  Property, — The 
policy  contained  the  following  clause  :  "  If  the  title  of  the  prop- 
erty is  transfeiTcd  or  changed,  or  the  policy  is  assigned  Avithout 
written  permission  hereon,  this  jiolicy  shall  ])e  void."  '^It  ap- 
pears that  when  the  property  was  insured ,  PaWv  Avas  only  the  own- 
er of  the  equity  of  redemption,  Town  then  holding  a  mortgage 
on  the  premises,  and  loss,  if  any,  was  j)ayable  to  Town,  as  his  in- 
terest might  show.  Subsequently,  a[)j)ellee  conveyed  the  prem- 
ises, with  other  j)roj)ei*ty,  to  Rrown,  and  he,  at  the  same  time, 
and  JUS  a  part  of  the  same  transaction,  gave  back  to  ai)pellee  a 
defcfisance.  This  arrangement  was  made  to  enable  Eddy  to  take 
up  his  moi-tgage  to  Town,  which  Avas  done,  and  to  j)rocure 
means  for  other  purposes."  Held,  ''that  this  eoiiveyance  and 
defeasance  only  constituted  a  mortgage,  is  so  obvious  that  the 
citation  of  authorities  to  establish  the  proposition  is  Avliolly  im- 
necessary."  "It  was  ])ut  an  equity  of  redeni[)tion  that  was  in- 
sured, and  this  transaction  still  left  appellee  as  fully  the  owner 
of  the  equity  of  redcMuption  as  lie  Avas  at  the  time  the  insurance 
was  etfected.  This  Avas  not,  th(*refore,  any  cliauire  or  transfer 
of  title  in  appellee,  but  the  only  change  Avas,  that  a  different 
person  held  the  mortgjige,  and  it  Avas,  perhaps,  for  a  diilerent 
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amount.  But  appellee's  title  was  the  same."  And  if  this  were 
not  so,  still,  the  execution  of  a  mortgage  on  the  insured  prem- 
ises is  not  a  sale,  alienation,  conveyance,  transfer  or  change  of 
title,  such  as  is  prohibited  by  the  policy.  The  right  to  insist 
upon  such  a  forfeiture  is  stricti  juris ;  and  liberal  intendments  and 
enlarged  constructions  will  not  be  indulged  in,  in  favor  of  such 
forfeitures.  They  must  be  brought  clearly  within  the  forfeiting 
clause. 

Commercial  Ins.  Co,  vs.  Spankneblc,  52  111.,  53. 

Aurora  Fire  Ins.  Co.  vs.  Eddy. 

1198. 


WARRANTY. 

§  209.  Fire. — Continuing — Stoves — Jury. — "The  question 
was  asked,  'How  is  the  building  wanned?  If  any  stoves  and 
pipes,  how  are  they  secured?'  To  this  it  was  answered,  'No 
stoves  used.'  Appellee  agreed  in  the  application,  that  if  any 
untrue  answer  was  given  therein  the  insurance  was  to  be  void, 
and  the  policy  of  no  effect."  It  is  claimed  that  a  stove  was 
subsequently  used  for  the  purpose  of  warming  the  building. 
Heldy  that  this  reprcsentiitiou  was  not  a  continuing  one,  and  was 
not  a  warranty  that  a  stove  should  not  be  used  for  warming 
purposes,  and  that  tlie  use  of  the  stove  was  not  a  breach  of  the 
warranty. 

Schmidt  vs.  Tho  Peoria  Fire  ami  Marine  Ins.  Co.,  41  111.,  295. 
It  was  for  the  jury  to  say  whether  the  stove  was  used  in  a 
grossly  negligent  manner,  and  they  have  found  it  was  not. 

Aurora  Fire  Ins.  Co.  vs.  Eddy. 

5198. 
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KEPOKT  OF  DECISIONS 


RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES  SUPREME 

AND  CIRCUIT  COURTS,  AND  IN  THE  STATE  SUPREME 

COURTS,  SINCE  JANU.VRY  1,  1871. 


From  certified  transcripts  in  our  possession. 


SUPREME  COURT  OF  WISCONSIN, 

JANUARY   TERM,    1872. 


Appeal  from  Circxdt  Court  of  Green  Lake  County. 


JOHN  BLACK  et  a/.,  Respondents, 

vs. 

THE  WINNESHEIK  INS.  CO.,  Appellant.* 

By  a  provision  of  the  policy  it  was  to  be  void  unions  suit  was  brought  withiu  twelve 
months  after  the  loss  oreurred.  The  tire  uceurred  October  ITth,  1809.  On  the  6th 
of  November  of  the  same  year,  the  parties  cntr'red  into  an  a.'jret^ment,  by  which 
the  assured  agreed  to  accept,  and  tlie  coiniiany  aj^reed  to  pay  the  amount  that  had 
been  determined  by  an  adjustment,  on  the  Oth'of  F«*bruary,  ISTO,  unless  the  assur- 
ed should  be  notitied  by  tile  comi)any  before  that  lime  of  its  intention  to  contest  it« 
liability,.under  the  policy,  for  the  loss.  The  company  gave  no  notice  of  such  in- 
tention, and  suit  was  brought  Novemljor  7th,  ISTO. 

Meld,  that,  the  period  from  November  0th,  ISO!),  to  Fei)ruar\  0th,  ISTO,  should  be  ex- 
cluded in  the  computation,  and  tliat  the  action  was  brought  within  the  limitation 
ppecified  in  the  policy. 

Geo.  D.  Waking,  for  R<\^po)tdtn\ts. 
Ryan  <S:  Kimuall. /or  ApiylUnd. 

(  OLE,  J. 

This  is  ail  action  upon  a  }H>li(T  of  insurance.     The  only  defense 

*  Decif^ion  roudoicd  Ai'iil-JU)).  l*-?-*. 
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set  up  and  relied  on  in  the  answer  is,  that  the  action  was  not  brought 
within  twelve  months  after  the  loss  occurred,  according  to  the  terms 
of  the  policy.  It  appears  that  the  loss  occurred  on  the  17th  of  Octo- 
ber, 1809,  and  that  the  complaint  was  served  on  the  7th  of  November, 
1870.  It  is  stated  in  the  complaint,  and  not  in  any  way  controverted,, 
that  the  amount  of  loss  sustained  by  the  fire  was  adjusted  between 
the  assured  and  the  company  on  the  6th  of  November,  1869,  when  the 
parties  entered  into  an  agreement  in  writing,  by  which  the  assured 
agreed  to  accept  the  amount  adjusted  and  determined  in  full  payment 
of  his  loss,  and  the  company  promised  to  pay  that  amount  on  the  6th 
of  February,  1870,  unless  the  assured  should  be  notified  by  the  com- 
pany before  that  time,  either  personally  or  by  letter  of  its  intention 
to  contest  its  liability  under  the  policy  for  the  loss.  The  company 
gave  no  notice  of  any  kind  of  its  intention  to  contest  its  liability 
upon  the  policy.  Excluding  from  the  computation  the  period  from 
November  6th,  1869,  to  February  6th,  1870,  and  it  is  apparent  the 
action  was  brought  within  the  limitation  specified  in  the  policy.  And 
the  question  is,  Should  not  that  time  be  excluded  in  the  computation? 
We  are  very  clear  in  the  opinion  that  it  should  be. 

On  the  adjustment  of  the  loss,  the  company  agreed  to  pay,  and  the 
assured  agreed  to  receive,  three-fourths  of  the  amount  insured,  on  the 
6th  of  February,  1870,  unless  it  notified  the  assured  of  its  intention 
to  contest  its  liability.  I  cannot  see  why  this  was  not  a  valid  agree- 
ment, made  upon  a  sufficient  consideration.  But  suppose  it  was  not. 
Every  i»i'iiicipleof  honesty  and  fair  dealing  requires  that  the  limitation 
should  not  run  during  the  time  mentioned  in  the  i^-eement,  inasmuch 
as  the  coiiipanv  niilod  to  notily  the  assured  that  it  intended  to  contest 
its  lial)ility  upon  the  2)(>licy.  He  had  the  right  to  assume  that  the 
rompaiiy  wouM  either  pay  the  amount  adjusted  and  agreed  to  be  paid 
on  the  6th  of  Fel)niarv,  or  notify  him  that  it  did  not  intend  to  pay, 
and  that  lu'  would  be  driven  to  his  legal  remedy.  And  this  time  that 
lie  was  induced  by  the  act  of  the  company  to  delay  bringing  suit 
should  not  be  considered  any  part  of  the  twelve  months  to  which  his 
action  was  liiuitetl.  This  point  was  so  decided  in  the  case  of  Killips 
vs.  Putnam  Ins.  Co.,  and  the  decision  rests  \\\yon  the  clearest  and 
firmest  principles  of  law  and  morality.  It  was  there  said  by  Mr.  Jus- 
tice Lyon  that  the  time  lost  by  the  plaintiff  without  any  fault  on  his 
part,  but  throuiih  the  fault  of  the  defendant,  should  be  added  to  the 
time  within  which  the  parties  iu  the  first  instance  contracted  that  the 
action  sIiouM  he  coinni'Mieed,  and  that  the  i)laintiff  is  not  barred  until 
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«uch  additional  time  has  expired.     Tliat  case  is  decisive  of  the  one 
before  us. 

The  judgment  of  the  circuit  court  is  affirmed. 


SUPREME  COURT  OF  ILLINOIS, 

SEPTEMBER    TERM,    1870. 


Appeal  from  Recorder's  Court  of  the  City  of  Chicago. 


THE  CINCINNATI  MUT.  HEALTH  ASSUR.  CO.,  App'ts, '] 

vs, 
RUDOLPH  ROSENTHAL  Appellee.* 

Foreign  Corporation:^ — Powers  of  the  States  to  prescribe  Conditions. — It  is  com- 
petent for  the  several  States  of  the  Union  to  prescribe  the  conditions  upon  which 
an  insurance  company,  or  other  corporation  created  in  another  State,  may  transact 
business  within  their  borders.  Corporations  are  not  citizens  of  the  State  in  which 
they  were  created,  within  the  meanmp:  of  the  federal  constitution,  so  as  to  exempt 
them  from  the  operation  of  such  conditions. 

Kor  is  this  power  of  the  State  to  impose  conditions  upon  foroi^^  corporations,  at  all 
affected  by  the  permission  jxivcn  in  their  charters  to  do  business  in  other  States 
than  that  of  their  creation.  The  boundary  of  each  State  is  the  territorial  limit  of 
its  legrislative  power. 

Contracts  declared  to  he  ynla}''ffd^  arf  void.  Under  the  act  of  1855,  it  is  unlawful 
foran^-  insurance  company  incorixjratcd  in  another  State,  to  transact  any  business 
of  insurance  in  this  State,*  without  first  ])rocuring  a  certilicate  of  authority  from 
the  auditor  of  State,  such  certiticate  to  lie  l>ased  upon  a  statement  to  be  made  by 
the  company,  the  character  of  which  is  ])rescril)cd  in  the  act. 

So  where  an  insurance  company,  inc<)rporat<^d  in  another  State,  undertook  to  transact 
business  of  insurance  in  this  State,  witliuut  haviufj  complied  with  the  conditions  of 
the  act  of  InV),  receiving?  from  a  jnirty  assured  his  pntniissory  note  for  stot'k  in  the 
comjtany  and  for  premium,  the  contract  Ixinj^  uiil;i\vfulund«rthe  statute,  the  note 
was  held  to  be  ab>olutely  void  in  the  hands  of  llie  company,  and  this,  notwith- 
standing the  stiiliite  im|;osed  a  penalty  uiion  the  company  for  doin^r  business  in 
this  State  in  violation  of  its  pruvivion^". 

Qna:re^  whether  the  holder  of  a  policy  of  insurance,  issued  in  this  Slate  by  a  foreiprn 
corporation  which  had  not  coniplie^l  with  tlie  conditions  of  tlie  act  of  ISV),  would 
have  his  remedy  against  the  coiniiany  in  cw^v  of  lossl'f 

Moore  &  Caii.fikm>,  ,/o/-  App^dhrids. 
Rosenthal  cV  Vv.^ce.  for  ApikUcc. 

Walker,  J. 


*  Decision  rendcnMl  J:ni.  '2r.tii.  IsTl.      t  >:.ll;il'U-  bv  N.  L.  Fi<'cuian.  K-q..  State  i:«'p'r.  111. 
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This  was  an  action  of  assumpsit,  brought  by  appellants,  in  the  re- 
corder's court  of  Chicago,  against  appellee,  to  recover  the  unpaid  bal- 
ance of  a  note.  The  note  was  given  to  appellants  for  stock  in  the 
company  and  for  premium,  subject  to  the  call  of  the  directors  of  the 
company.  The  general  issue  was  filed,  also  a  special  plea.  The  lat- 
ter plea,  in  substance,  averred  that  appellants  were  an  assurance  com- 
pany, created  under  the  laws  of  the  State  of  Ohio  and  not  under  or 
by  the  laws  of  this  State,  for  the  purpose  of  insuring  the  health  of 
persons  against  personal  injury  or  disability ;  that  at  the  time  the 
note  was  given,  appellants  were  an  insurance  company  under  the  laws 
of  Ohio,  and  had  come  into  this  State  to  transact  business  as  such ; 
that  in  consideration  appellee  would  pay  to  appellants  $150  cash,  and 
would  execute  to  the  company  a  note  for  $350,  due  on  demand,  to  be 
paid  subject  to  the  call  of  the  directors  of  the  company,  did  unlaw- 
fully enter  into  a  contract  to  insure  the  health  of  appellee,  for  the  pe- 
riod of  five  years,  in  the  sum  of  twenty-five  dollars  for  each  week  he 
might  be  prostrated  by  disease  during  the  next  five  years,  whether 
from  disease  or  by  accident,  which  should  prevent  him  from  prosecu- 
ting any  kind  of  business,  and  the  company  then  issued  a  policy  on 
these  terms  to  appellee.  Appellants  also  agreed  to  issue  to  appellee 
a  certificate  of  stock  of  its  guaranteed  capital,  in  the  company  to  the 
amount  of  $500,  which  was  issued  and  delivered,  and  was  by  him  ac- 
cepted when  he  paid  the  money  and  gave  the  note  sued  upon  in  this 
case. 

It  was  further  averred  that,  at  the  time  this  agreement  and  trans- 
action were  consummated,  appellants  were  a  corporation  created  by 
the  laws  of  the  State  of  Ohio,  and  had  not,  at  any  time  previous 
thereto,  furnished  the  auditor  of  this  State  with  the  statement  of  the 
condition  and  affairs  of  the  company,  under  the  oath  of  the  president 
or  secretary  of  tlie  compauy,  showing  the  facts  required  by  the  laws 
of  this  State,  nor  had  the  auditor  issued  to  the  company,  or  any 
agent,  any  authority  to  transact  business  in  this  State,  which,  it  is 
averred,  rendered  the  note  sued  upon  void  and  of  no  binding  effect. 
To  this  plea  appellants  filed  a  demunei",  which  was  overruled  by  the 
court,  and  judgment  was  rendered  on  the  demurrer  in  favor  of  appel- 
lee, to  reverse  which,  tlie  record  is  brought  to  this  court  by  appeal,  and 
a])pellants  assign  the  overruling  of  the  demurrer  as  error. 

This  record  pre-cnts  the  question,  whether  foreign  insurance  com- 
panies can,  witliuut  first  complying  with  tlie  laws  of  our  State,  enacted 
for  their  regulation,  make  contracts  which  they  may  enforce.  Our 
general  assembly  on  the  fourteenth  of  February,  1855,  Scates'  Comp. 
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§  1,  p.  596,  enacted,  that  is  should  not  be  lawful  for  any  agent  or 
agents  of  any  insurance  company  incorporated  by  any  other  State  than 
this,  to  directly  or  indirectly  take  risks,  or  do  or  transact  any  busi- 
ness of  insurance  in  this  State,  without  first  procuring  a  certificate  of 
authority  from  the  auditor  of  State.  And  before  obtaining  such  cer- 
tificate, such  agent  is  required  to  furnish  the  auditor  with  a  statement, 
under  oath,  of  the  president  or  the  secretary  of  the  company,  which 
shall  show — First,  the  name  and  locality  of  the  company  ;  second,  the 
amount  of  its  capital  stock ;  third,  the  amount  paid  up ;  fourth,  the 
assets  of  the  company,  and  of  what  they  consist ;  fifth,  the  amount  of 
liabilities,  etc. ;  sixth,  losses  adjusted,  due,  etc.,  which  is  required  to 
be  filed  with  the  auditor,  together  with  a  written  instrument,  under 
the  seal  of  the  company,  signed  by  the  president  and  secretary,  au- 
thorizing such  agent  to  acknowledge  service  of  process  on  behalf  of 
the  company,  and  consenting  that  service  of  process  upon  him  shall 
be  held  valid,  and  waiving  all  error  by  reason  of  such  service.  The 
act  then  requires  that  the  company  shall  possess  a  capital  of  at  least 
$100,000  of  actual  capital  invested  in  stocks  at  par,  or  upwards,  or 
in  bonds  or  mortgages  of  real  estate  worth  double  the  amount  for 
which  it  is  mortgaged,  as  a  condition  to  their  doing  business  in  this 
State. 

Now,  the  demurrer  admits  that  none  of  these  requirements  had  been 
observed  by  appellants.  The  act,  it  is  seen,  in  express  language,  pro- 
hibits such  companies  from  effecting  insurance  or  transacting  business 
in  this  State  until  they  have  filed  the  statement  and  consent  required. 
Corporations  created  in  another  State  are  not  citizens  of  such  State 
within  the  meaning  of  the  federal  constitution.  This  question  is  set- 
tled by  the  case  of  Ducat  vs.  City  of  Chicago,  48  111.,  173,  and  the 
case  of  Paul  vs.  The  State  of  Virginia,  8  Wal.,  1G8,  subseciuently  de- 
cided by  the  Supreme  Court  of  the  United  States.  We  regard  this 
question  as  settled,  and  shall,  thereibre,  omit  any  discussion  of  that 
point.  In  those  cases  it  -was  hold  that  the  various  vState  legislatures 
have  the  power  to  impose  conditions  \\\m)\\  ^vhich  insurance  or  other 
corporations,  chartered  beyond  the  State,  may  do  business  within  its 
territory;  that  the  ri^lit  of  protect  ins:  tlieir  citizens  from  the  fi'aud 
and  imposition  of  insolvent  or  spurious  (•()r])orati()ns  of  this  character, 
created  by  other  vStates,  was  clearly  Avithin  the  scope  of  leuislative 
power  possessed  by  the  various  States  of  the  Union.  And  in  this 
view  of  the  case,  it  cannot  mutter  that  the  elinrter  of  this  Oliio  com- 
pany declared  that  it  might  do  business  in  otiier  States.  If  such  a 
provision  was  inserted,  it  could  only  o[)eratc  as  an   authority  to  the 


Digitized  by 


Google 


^16  Report  of  Decisions.  I  July 

company,  to  do  so  on  such  terms  as  other  States  might  prescribe. 
That  State  does  not,  nor  can  it,  have  any  power  to  enact  laws  r^ula- 
ting  the  actions  of  persons,  the  title  to  property',  or  the  effects  of  con- 
tracts, in  this  or  any  other  State.  The  boundary  of  that  State  is  the 
limit  of  its  legislative  power.  If  such  a  provision  is  contained  in  the 
charter  of  appellants,  it  was  not  enacted  to  become  the  law  of  other 
States,  but  simply,  as  we  have  said,  to  license  the  company  to  transact 
business  beyond  the  limits  of  their  State,  with  the  consent  of  the  for- 
eign jurisdiction  in  which  they  proposed  to  act.  This  company,  then, 
were  bound  to  conform  to  the  law  to  which  we  have  referred,  before 
they  were  authorized  to  effect  insurance  or  make  contracts  in  this 
State. 

From  this  enactment,  it  is  manifest  that  our  general  assembly 
adopted  these  provisions  as  a  matter  of  general  policy,  intended  and 
well  calculated  to  protect  the  people  of  the  State  from  loss  by  foreign 
insurance  companies,  who  are  insolvent  or  worthless,  by  requiring  all 
foreign  companies,  before  they  could  transact  business  in  this  State, 
to  make  an  exhibit  of  their  condition,  and  file  it  with  the  auditor  of 
])ublic  accounts,  b}'  which  our  citizens  could  know  whether  such  a 
company  was  responsible  before  entering  into  contracts  of  insurance 
with  them.  That  such  provisions  were  demanded,  is  no  doubt  true, 
and  that  thc}^  are  highly  remedial,  we  do  not  doubt.  The  note  was 
made  and  delivered,  and  the  policy  given  and  the  contract  consumma- 
te<l  in  this  State,  in  defiance  of  a  law,  which  is  so  plain  in  terms,  that 
it  can  bear  no  misconstruction,  and  which  no  one  can  misunderstand, 
declaring  all  such  contracts  unlawful.  It  says,  it  shall  not  be  lawful 
for  an}^  such  agent,  directly  or  indirectly,  to  take  risks,  or  transact 
any  business  of  insurance  in  this  State,  until  they  comply  with  the 
terms  prescribed  in  the  act.  To  permit  the  company,  when  they  admit 
tliJit  tliey  have  disregarded  all  of  these  requirements,  to  recover, 
would  be  for  the  courts  to  disregard  the  clearly  expressed  will  of  the 
<reneral  assembly,  and  to  say  what  it  has  said  shall  be  unlawful,  is 
and  shall  he  lawful  and  binding.  To  enforce  the  payment  of  this  note 
Avould  be.  virtually,  to  repeal  a  plain  enactment  of  the  legislature. 

When  the  legislature  prohibits  an  act,  or  declares  that  it  shall  be 
unlawful  to  perfonn  it,  every  rule  of  interpretation  must  say  that  the 
legislature  intended  to  interpose  its  power  to  prevent  the  act,  and,  as 
one  of  the  means  of  its  prevention,  that  the  courts  shall  hold  it  void. 
This  is  as  manifest  as  if  the  statute  had  declared  that  it  should  be 
void.  To  hold  otherwise  would  be  to  give  the  person,  or  coqioration, 
or  individual,  the  same  rights  in  enforcing  prohibited   contracts,   as 
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the  good  citizen  who  respects  and  conforms  to  the  law.  To  permit 
such  contracts  to  be  enforced,  if  not  offering  a  premium  to  violate  a 
law,  certainly  withdraws  a  large  portion  of  the  fear  that  deters  men 
from  defying  the  law.  To  do  so,  places  the  person  who  violates  the 
law  on  an  equal  footing  with  those  who  strictly  observe  its  require- 
ments. That  this  contract  is  absolutely  void  as  to  appellee,  we  en- 
tertain no  doubt.  See  Munsell  vs.  Temple,  3  Gilm.,  9.  That  courts 
may  have  held,  that  when  a  statute  has  prohibited  the  doing  of  an  act, 
and  imposed  a  penalty,  simply,  the  act  was  not  void,  may  be  true, 
but  we  doubt  the  correctness  of  such  a  construction. 

That  the  legislature  imposed,  by  a  subsequent  section  of  the  act,  a 
penalty  for  the  violation  of  the  provisions  of  the  law,  does  not,  in  the 
remotest  degree,  legalize  or  give  validity  to  the  note.  It  but  shows 
that  the  general  assembly  intended  to  adopt  such  measures  as  should 
compel  the  observance  of  the  law.  Had  no  penalty  been  provided, 
no  one  would  have,  for  a  moment,  hesitated  to  say,  that  the  note  was^ 
under  this  law,  utterly  void  :  and  if  so,  wh}-  should  we  hold,  that  the 
imposition  of  the  penalty  alters,  or  changes  in  the  slightest  degree, 
the  previously  declared  will,  that  the  act  should  be  unlawful.  In 
the  case  of  Benslcy  vs.  Bignold,  5  Barn.  &  Aid.,  335,  where  a 
printer  had  brought  an  action  to  recover  for  the  price  of  paper  fur- 
nished, and  printing  a  pamphlet  entitled,  ''An  elucidation  of  the  sys- 
tem of  fire  and  life  insuranee,"  it  was  held,  that  a  recovery  could  not 
be  had,  because  the  name  of  the  printer,  the  place  of  his  abode,  and 
the  place  where  printed,  were  omitted  from  the  front  page  of  the 
pamphlet,  contrary  to  an  act  of  Parliament,  which  prcseribed  a  penalty 
of  £20  for  such  omission. 

In  the  case  of  Law  vs.  llodiison,  2  Camp.,  117,  it  was  held,  that  a 
person  selling  bricks  under  the  statuable  size,  who  then-by  forfeited 
a  penalty  of  twenty  shillinus,  could  not  recover  for  them.  This  case 
is  also  repeated  in  11  E:ist,  .*i()0.  In  the  case  of  Lan^tou  vs.  Hughes, 
2  Maule  Cc  Selw.,  ."if):''.,  it  was  lu'M.  that  a  drnir<ri^t  who  sold  drugs  to 
a  brewer,  knowing  they  were  to  be  used,  contrary  to  the  statute,  in 
manufacturing  beer,  ct)uld  not  recover.  And  Lord  Kllenborough 
places  it  upon  the  ground  that  the  statute  was  designed  to  protect  the 
public  health  and  the  public  revenne.  And  LelManc  said,  in  deliver- 
ing his  opinion,  that  it  •*  is  an  established  princi[)le,  that  the  court  will 
not  lend  its  aid  in  order  to  enfoice  act)ntract  entered  into  with  a  view 
of  carrying  into  etfect  anything  which  is  prohibited  by  law."  It  has 
been  held,  that  where  a  person  sells  goods,  knowing  that  they  are  in- 
tended to  be  snuiggle(l,  he  is  not  permitted  by  the  policy  of  the  law 
—52 
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to  recover  on  such  a  contract.  Briggs  vs.  Lawrence,  3  T.  R.,  454  ; 
€lugii8  vs.  Pinkhani,  4  T.  R.,  466  ;  Waymell  vs.  Ried,  5  T.  R.,  599. 
In  the  decision  of  these  cases,  a  number  of  other  adjudged  cases  are 
referred  to,  which  support  and  ilhistrate  the  rule.  And  Wheeler  vs. 
Russell,  17  Mass.,  258,  is  to  the  same  effect.  Many  other  decisions 
'Could  be  referred  to  in  supiK)rt  of  the  doctrine,  were  it  deemed  neces- 
sary. 

This  contract,  on  the  part  of  the  insurance  company,  is  against  the 
manifest  policy  of  the  law  ;  is  expressly  made  unlawful  by  the  statute, 
and  prohibited.  It  is,  therefore,  void  and  of  no  effect.  Notwith- 
standing the  company  have  acted  in  contravention  of  the  statute,  and 
liavc  no  riglit  to  recover,  we  are  not  prepared  to  hold  that  the  appellee 
lias  so  acted  that,  had  he  sued  ui)on  the  policy  before  repudiating  it. 
he  could  not  have  recovered  upon  its  breach.  But  that  question  is 
not  now  before  the  court,  and  hence  it  is  not  discussed  or  determined. 
The  plea  presented  a  good  defense,  and  the  demurrer  was  proi)erly 
->vcrruled,  and  the  Judgment  of  the  recorder's  court  is  afllrmed. 

Judmnent  aflirmed. 


SUPREME  COLTIT  OF  ILLINOIS, 

SEPTEMBER  TERM,   1871. 


Appeal  from  Cook  County, 


liOME  MUTUAL  FIRE  INS.  CO.,  of  Chicago,  Ajyp't, 


,  A2)2^eUee,*  j 


iTKOlUiK  IIAUSLEIN,  for  the  rsE  ok  Seibert 


l'ii<'  policy  coiitHiiuMl  !i  I'oiulition  that  in  caisc  of  any  sale,  transfer,  or  change  of  title 
hi  the  property  insured,  the  insurance  sln)uld  he  Void,  and  cease.  A  section  of  the 
«'hnrtt*r  of  the"eonii)any — a  mutual  company,  of  which  the  a^'jsured  l)ecarae  a  mem- 
i»cr— ])rinted  on  the  back  of  the  ]>olicy,  also  provided  that  the  policy  should  be 
void  upon  any  alienation  of  the  i)ro]»erty,  by  sale,  or  otherwise. 


1>cci^i(>l^  rendered  April  Utli.  1j*7-2. 
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At  the  time  the  insurance  was  effected,  the  insured  was  the  absolute  owner  of  the 
propert>'.  He  afterwards  made  an  assignment  of  the  policy  to  Seibert,  the  mort- 
g^ee,  with  the  assent  of  the  company,  and  subsequent  to  this,  sold  and  conveyed 
the  property  to  three  other  persons,"  one  of  whojn  re-conveyed  to  him,  and  the 
other  two  executed  mortgages  to  secure  the  purchase  money. 

"*  The  assignee  of  a  policy,  takes  it  subject  to  the  conditions  expressed  upon  its  fiace ; 
and  his  equities  confer  no  right,  if  the  assignor  has  lost  all  right  of  recovery  by  a 
violation  of  the  terms  or  conditions  of  the  policy."  The  assignee  knew  of  the  con- 
dition in  the  policy,  providing  for  forfeiture  in  the  event  of  alienation,  and  his 
rights  must  be  controlled  thereby. 

There  was  a  change  of  title  in  the  property.  The  absolute  ownership  of  the  entire 
property,  is  easily  distinguished  from  tlie  ownership  of  one-third,  and  a  mortgagee 
of  two-thirds. 

The  assignment  was  made  with  the  consent  of  the  company,  but  the  condition  of  for- 
feiture, upon  alienation,  without  the  consent  of  the  company,  was  still  applicable 
to  the  assignee,  as  well  as  to  the  insured.  The  company  did  not  waive  the  effect 
of  the  breach  of  the  condition.    By  the  act  of  tlie  insured  the  policy  became  void. 

It  was  contended  that  the  memorandum,  that  the  loss,  if  an>;,  should  be  payable  to 
the  assignee,  as  his  interest  might  appear,  shows  that  his  interest  was  intended  to 
be  protected ;  and  that  the  change  of  title  did  not  affect  his  interest. 

The  insured  cannot  sue,  because  he  had  so  acted  as  to  forfeit  the  policy.  The 
assignee  cannot  sue,  for  he  was  not  a  party  to  the  contract  originally.  In  its  na- 
ture the  policy  was  onlv  assignable  so  as  to  pass  an  equitable  mterest  to  the  as- 
signee. Even,  as  in  tliis  case,  where  the  assignment  was  made  with  the  consent 
or  the  company,  the  assignee  cannot  sue  for  a  breach  in  his  own  name. 

Thornton,  J. 

The  effect  upon  the  policy  caused  b}'  the  alienation  of  the  property 
Insured,  is  the  only  question  ai*gued. 

One  of  the  conditions  of  the  insurance,  made  a  part  of  the  policy 
was,  that  in  case  of  any  sale,  transfer  or  change  of  title  in  the  prop- 
erty insured  by  the  company,  the  insurance  shall  be  void  and  cease. 

The  title  of  the  assured  to  the  property  at  the  date  of  the  policy  is 
not  questioned,  and  the  assignment  to  Seibert,  the  mortgagee,  was 
made  with  the  assent  of  the  company. 

After  the  execution  and  delivery  of  the  policy,  and  the  making  of 
the  assignment,  the  assured  sold  and  conveyed  the  property  to  three 
other  persons.  One  of  them  re-conveyed  to  him,  and  the  other  two 
executed  to  him  mortgages  to  secure  the  purchase  money. 

At  the  time  the  insurance  was  effected,  the  assured  was  the  absolute 
owner.  At  the  time  of  the  fire,  he  owned  one-third,  and  was  mort- 
izagee  of  two-thirds  of  the  property. 

It  has  Ijeen  fully  settled  by  this  court,  that  the  assignee  of  a  policy 
takes  it  subject  to  the  couditions  expressed  upon  its  face  ;  and  his 
equities  confer  no  right  if  the  assignor  has  lost  all  right  of  recovery 
Tiy  a  violation  of  any  of  the  terms  or  conditions  of  the  policy.  111. 
3iut.  Fire  Ins.  Co.  vs.  Fix,  53  111.,  151. 

When  the  assignment  was  made,  the  assignee  knew  of  the  condi- 
tion in  the  policy  providing  for  forfeiture  in  the  event  of  alienation  ; 
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and  his  rights  must  be  controlled  thereby.  His  position  is  identical 
with  that  of  the  assured,  so  far  as  the  terms  of  the  contract  must  go^'- 
ern  the  rights  of  the  parties. 

There  was  unquestionably  a  change  of  title  in  the  property.  The- 
absolute  ownership  of  the  entire  property  is  easily  distinguished  from 
the  ownership  of  one-third  and  a  mortgagee  of  two-thirds.  The  in- 
terest at  the  time  of  the  insurance  and  at  the  time  of  the  loss  was 
not  the  same. 

The  insured  became  a  member  of  a  mutual  company,  and  contract- 
ed that  he  would  not  make  a  sale  of  the  property  insured,  or  change 
the  title,  and  that  if  he  did  do  so,  the  insurance  should  cease. 

The  condition  is  plain,  and  we  must  interpret  the  contract  according 
to  tlie  intention  of  the  parties,  to  be  gathered  from  the  language  em- 
ployed. 

Section  fifteen  of  the  charter  of  the  company,  which  was  printed  on 
the  buck  of  the  policy,  provided  in  as  absolute  terms  as  the  condition 
of  tlie  policy  referred  to,  that  the  policy  should  be  void  upon  any 
alienation  by  sale  of  the  property  or  otherwise. 

There  can  ])e  but  one  conclusion  :  that  by  the  act  of  the  insured  the 
policy  became  void.  l)ix  vs.  Mercantile  Ins.  Co.,  22  111.,  272  ;  Hart- 
ford lire  Ins.  Co.  vs.  Koss,  23  Ind.,  179  ;  Finley  et  al.  vs.  Lyco- 
ming County  Mut.  Ins.  Co.,  :K)  Penn.,  311;  Tittemore  vs.  Vermont 
Mutual  Fire  Ins.  Co.,  "iO  Vt.,  546. 

I>ut  it  is  contended  that  the  memorandum,  that  the  loss,  if  any, 
should  be  payaldt'  to  the  assignee,  as  his  interest  might  appear,  shows 
that  his  interest  was  intended  to  be  protected  ;  and  that  there  was  no 
sale  or  change  of  title,  al!ectiiiii;  the  interest  of  the  assignee. 

The  insured  eainiot  ^\\i\  because  he  has  so  acted  as  to  forfeit  the 
l)()Iicv.  The  a-^>iunee  eaunot  sue,  I'or  he  was  not  a  party  to  the 
conlraet  oiiuiiuiUy.  In  its  nature  the  poliey  was  only  assignable  so 
as  to  pass  an  e<|uital.le  interest  to  the  assignee.  Even,  as  in  this  case, 
where  the  as^iLiinncnt  was  ina«le  with  tlie  consent  of  the  company,  the 
assignee  (•[inuot  -^iie  lor  a  breach  in  his  own  name.  Jessel  vs.  Wil- 
lianishiiig  Ills.  Co.,  :\  Hill,  ss. 

The  a.ssi^uiiieiit  ^va-.  made  with  the  consent  of  the  company;  but 
the  eomlition  of  1' •:  Iriniic,  upon  alienation,  without  the  consent  of  the 
conii)any.  was  si  ill  ap[»lieal)le  to  the  assignee,  as  well  as  to  the  insur- 
ed. The  ennipnny  did  not  waive  the  elleet  of  the  breach  of  the  con- 
dition. 

The  insured  te^tlfird  that  he  th(;nght  that  he  informed  the  secretary 
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of  the  company  of  the  sale  after  it  had  been  made,  and  that  he  would 
bring  the  policy  and  have  it  transferred  to  the  purchaser,  and  the  sec- 
retary replied,  "  all  right." 

The  secretary  testified  positively  that  he  never  heard  of  the  sale 
until  after  the  loss.  The  weight  of  testimony  is  decidedly  in  favor  of 
the  company,  that  no  information  of  the  alienation  was  communicated 
to  its  officers.  The  insured  had  no  distinct  recollection  of  the  fact ; 
and  he  certainly  would  have  remembered  if  the  communication  had 
been  made. 

But  this  information,  if  given,  was  not  a  compliance  with  section 
fifteen  of  the  charter.  That  section  made  the  policy  void  upon  alien- 
ation, and  required  its  surrender  to  the  company  ;  but  it  was  provided 
that  the  grantee  or  alienee,  to  whom  it  may  have  been  assigned,  might 
have  it  confirmed,  with  the  consent  of  tlie  directors,  within  thirty  days 
after  the  alienation,  by  giving  security  to  their  satisfaction  for  the 
payment  of  the  unpaid  premium  note. 

The  polic}^  was  forfeited  as  to  the  insured  party,  by  the  act  of  alien- 
ation ;  and  the  communication  of  the  fa(;t,  after  forfeiture,  could  not 
revive  it.  Nor  could  it  be  a  waiver.  To  avoid  the  consequence  of  a 
sale,  under  this  section,  the  knowledge  of  the  intention  to  sell  should 
be  brought  home  to  the  compan}^  ])efore  the  forfeiture  has  l)ecn  abso- 
lutely accomplislied ;  or  if,  after  alienation,  notice  is  given  of  it,  the 
proviso  of  the  section  must  ])e  complied  with,  by  tlie  alienee,  unless 
the  directors  dispense  with  tlie  security.     Of  this,  there  is  no  j^roof. 

The  confirmation  under  this  section  is  for  the  benefit  of  the  alienee, 
and  not  for  the  benefit  of  the  i)arty  who  has  lost  all  his  rights. 

Counsel  for  appellee  have  referred  to  a  number  of  authorities,  in  fa- 
vor of  the  position,  that  the  alienation  was  not  of  such  a  character  as 
to  render  the  policy  void.  In  Stetscm  vs.  ]Mass.  Mut.  Fire  Ins.  Co., 
4  Mass.,  330,  the  article  in  the  policy  did  not  declare  that  it  should 
be  void  upon  alienation.  The  court  held  the  articles  imparted  a  con- 
tinuance of  the  contract  notwithstanding  alienation.  In  Strong  vs. 
Man'f'rs  Ins.  Co.,  10  Pick.,  10,  the  i)()liey  did  contain  the  provision 
that  if  the  property  should  be  sohl  or  conveyed,  the  policy  should  be 
void.  The  sale  was  ]na<le  by  the  act  of  the  law,  and  without  the  as- 
sent of  the  insured,  and  was  mortgaged  when  the  insuranee  was 
effected.  It  was  held  that  the  insurable  interest  was  not  divested,  by 
sale,  on  execution  of  the  eriuity  of  redemption,  so  long  as  the  right 
to  redeem  continued.  Besides,  the  language  of  the  condition  might 
properly  be  construed  to  mean  a  voluntary  sale,  and  not  a  forced  sale, 
under  the  law. 
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In  Power  vs.  Ocean  Ins.  Co.,  19  La.,  28,  after  the  sale  the  property 
reverted,  by  reason  of  the  non-payment  of  the  purchase  money. 

In  Trumbull  vs.  Portage  County  Mut.  Ins.  Co.,  12  Ohio,  305,  there 
was  a  mere  agreement  to  sell  without  any  conveyance. 

Tittemore  vs.  Vt.  Mut.  Fire  Ins.  Co.,  20  Vt.,  546,  was  a  condition- 
al sale  only.  The  assured  conveyed  the  property,  and  at  the  same 
time  took  back  a  deed,  to  be  void  upon  the  payment  of  so  much 
money ;  but  the  grantee  in  the  last  deed  never  agreed  to  pay  the 
money.  In  Lane  vs.  Me.  Mut.  Fire  Ins.  Co.,  12  Me.,  44,  the  assured 
took  back  the  goods  sold,  before  the  loss.  The  court  in  effect  decide 
that  there  was  no  alienation,  but  term  the  pretended  purchaser  a  mere 
tenant  at  will. 

The  authorities  cited  do  not  sustain  the  position  taken  in  behalf  of 
appellee. 

We  think  the  policy  sued  on  is  void  ;  and  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 


SUPREME  COUKT  OF  ILLINOIS, 

SEPTEMBER    TEUM,    1870. 


Appeal  from  Peoria  County, 


THE  COMMEKCLVL  INS.  CO.,  Appellant,') 


IIP:NRY  IVES,  et  al.,  Appellees* 

Tho  policy  provultd  tlial  if  the  insiin'd  failod  to  stuto  bis  true  titlo  to  the  property,  or 
if  Utc  <.*mie  w.is  not  txirc^i^cd  in  the  jKilicy  in  writing,  or  if  there  was,  or  shouhi 
Im%  ;iny  prior  or  siil>s«qu(nt  insurMnee  on  the  ])roperty,  without  tho  eonsent  of  tlie 
company,  tht'U  t]i(  policy  sliouM  Ix'  void  and  of  no  Vtleet.  The  policy  also  eon- 
taincd  llic  fo|lowin.«^^  provision  :  '*  It  is  a  part  of  this  contract  that  any  person  oth- 
er tliaii  Hie  assnrcd,  who  njay  liave  jirocured  this  insurance  to  be'taken  hy  the 
4'onipany,  >liall  he  deemed  to  be  the  a£?ent  of  the  assured  named  in  this  policy,  and 
not  of  this  compiiny,  under  any  circumstances  whatever,  or  in  any  transaetion  re- 
latinjx  to  this  in-iiranc<'/^ 


♦Decision  reiidcve<l  Jan. '2r)lli.  isTl. 
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The  appellees  applied  to  Holmes,  an  ajsont  of  another  company,  who  was  familiar  with 
the  property,  and  had  procured  all  the  policies  upon  it,  at  the  time  the  insurance 
was  effected,  except  one,  to  get  more  nisurance.  He  wrote  to  Folson,  a  local 
a^nt  for  appellant^  who  wrote  back  to  Holmes  to  make  out  an  application,  with  a 
diagram  anu  description,  and  that  he  would  forward  it  to  the  company.  Holmes, 
without  further  communication  with  appellees,  wrote  the  application,  and  signed 
the  names  of  the  appellees  to  it,  making  comments  under  the  head  of  "remarKS  of 
agent,"  and  signing  his  own  name  as  **  st>licitor."  This  application  he  sent  to  Fol- 
son, who  forwarded  to  the  company.  The  company  tliereupon  sent  the  policy  to 
Folson,  who  forwarded  it  to  Holmes,  and  he  delivered  it  to  the  appellees,  who  paid 
the  premium,  wiiich  he  forwarded  to  Folson.  Holmes  had  previously  obtained  a 
policy  in  the  same  manner,  through  Folson,  from  the  appellant. 

The  application  stated  the  title  *•  Fee/'  and  that  there  was  then  other  insurance  on 
the  property,  in  two  companies.  The  title  was  a  bond  for  a  deed,  and  the  api)el- 
lees  then  luid  policies  in  two  other  companies  besides  th(!)se  mentioned. 

The  company  issued  this  policy,  relying  entirely  upon  its  knowledge  of  the  facts,  and 
dispeiiMcii  with  any  intormation  from  the  assured.  In  such  case  it  is  precluded 
trom  denying  the  truth  of  any  statement  in  the  application,  or  setting  up  any  mis- 
take or  oinission  in  the  same.' 

The  Issuing  of  this  iM)liey  as  a  valid  policy,  and  taking  the  pnMuium  for  it  us  such, 
w:us  a  representation  that  the  i)olicy  was  then  valid,  and  the  company  are  estop- 
ped by  law  to  say  or  show  the  contrary.    It  is  an  estoppel  in  pa  is, 

A  device  of  mere  words  cannot,  in  a  cjuse  like  this,  be  imposed  uix)n  the  view  of  a 
court  of  justice  in  the  place  of  an  actuality  of  fiict,  and  make  this  company  and  its 
agents  the  sigents  of  the  appellees,  and  their  doings  the  doings  of  appellees. 

Sheldon,  J. 

It  is  iiniiocessary  to  coiisunio  time  and  space  in  examining  in  de- 
tail the  numerous  assiginnents  of  error  on  this  record,  one  among 
them  being  the  refusal  of  sixteen  instructions,  and  another  the  giving 
of  eight,  as  the  determining  of  two  or  three  questions  arising  under 
these  several  stipulations  in  the  policy  of  insurance  sued  on,  will 
substantially  dispose  of  the  merits  of  them  all.  These  stipulations, 
in  printed  wonis  upon  the  face  of  the  policy,  are  as  follows:  '* Ap- 
plications lor  insurance,  whetlier  written  or  verbal,  must  contain  or 
convey  a  true  description  and  valuation  of  the  proptMty  insured,  and 
Mueh  description  ;ind  valuation  shall  luMUn'med  a  part  of  this  contract, 
and  a  perpetutd  warranty  on  the  part  of  the  assured  :  *  *  (M*  if 
the  assured  or  any  other  j)i*r-ion  inti'reslfd,  sludl  have  already  procur- 
ed, or  shall  hercnrter  ])rocuie  any  other  policy  of  insiu'ancc,  or  instru- 
ment purporting  to  be  a  policy  of  in^nrancc.  against  lire,  on  the  prop- 
erty, in*  any  part  tlicrc(»f,  hereby  in-^urcd.  (whctln  r  such  in"<tiu- 
ment  be  valid  or  Imiding  as  contract  of  insurance  ujxhi  llie  par- 
ties tliereto,  or  ("itlu'r  of  them,  or  not.)  uilhout  the  consent  o{'  this 
company  written  hei'con,  ^  ^  then,  in  each  an<l  cvt'ry  >.uch  casi', 
this  policy  shall  be  void  and  of  no  ell'ect.  "■  '  '  If  the  prem- 
ises herein  insured  be  held  upon  lease  or  upon  leased  ground,  or  if  the 
interest  of  the  assured  be  ('(piitable,  uv  if  it  be  not  one  of  abs(»ln1e 
ownership  in  fee  simple,  without  encinnbranee  by  mortgage  or  other- 
wise, it  shall   be  incumbent  upon  tin*   assni'e«l.  whether  incpiired  of  or 
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not,  so  to  state  the  same  to  this  company  in  writing,  giving  the  true 
title  of  the  assured,  and  the  extent  of  the  interest  insured,  and  the 
same  be  so  expressed  in  this  policy  in  writing,  otherwise,  this  policy 
shall  be  void  and  of  no  effect.  And  this  policy  shall  not  be  construed 
to  protect  the  interest  of  any  person  not  named  herein  as  the  assured. 
Goods  held  on  storage  must  be  separately  and  specifically  insured. 
*  *  It  is  a  part  of  this  contract  that  any  person  other  than  the 
assured,  who  may  have  procured  this  insurance  to  be  taken  by  this 
company,  shall  be  deemed  to  be  the  agent  of  the  assured  named  in 
this  policy,  and  not  of  this  company,  under  any  circumstances  what- 
ever, or  in  any  transaction  relating  to  this  insurance,  *  *  and 
no  part  of  this  contract  can  be  waived,  except  in  writing,  signed  by 
the  secret ary  of  this  company." 

The  application  stated  the  title  ''Fee,"  the  other  insurance  then  on 
the  property,  '-Peoria  Fire  and  Marine,  ?3,000,  and  the  Enterprise, 
of  Cincinnati.  SA.OOO,  on  mill  and  machiner}'."  The  title  was  a  bond 
for  a  deed.  Tlie  appellees  had  at  the  date  of  the  application,  two 
other  policies  of  insurance,  one  for  $3,000  by  the  Farmers  and  Mer- 
chants' Insurance  C\>.,  and  one  for  $5,000  b}'  the  LaSalle  County  Mu- 
tual Insurance  Co..  the  last  being  a  bankrupt  and  worthless  concern, 
and  its  policy  expired  I\Iay  7th.  18G8,  four  days  before  the  fire.  All 
the  a])ove-nanie(l  insurance  had  been  procured  by  I.  P.  Holmes,  (ex- 
cept the  last  S"),000,)  who  resided  at  El  Paso,  where  the  property 
burned  was  sitnato,  and  there  acted  as  the  agent  of  the  Farmers  and 
Merchants'  Insurance  Company.  The  policy  in  suit  recites  that  aj)- 
pellant  insures  appellees  in  the  sum  of  $3,000,  and  in  writing  upon 
its  face  reads  :  "  On  their  frame  steam  flour  mill,  building  and  ma- 
chinery, and  warelionse  adjoining,  situate  in  the  town  of  El  Paso, 
Woodford  connly.  Illinois,  reference  being  had  to  their  application 
and  survey.  No.  1  1,.")1(),  on  tile  in  the  otlice  of  the  compan\',  in  Chi- 
cat>o,  for  a  moii'  particular  description,  and  is  a  part  of  this  poUcy, 
and  is  a  warranty  by  the  assured — S8,000  other  insurance  permitted." 
It  is  now  contended  by  the  counsel  for  the  appellant  that  this  policy 
is  null  and  void,  as  provided  by  its  terms,  because  the  consent  of  the 
coinpany  to  the  pri()r  insurance  was  not  written  upon  the  policy  ;  be- 
cause the  intoiesl  in  the  })roperty  insured  was  e(iuitable,  and  the  a.s- 
sured  did  not  so  state  the  same  in  writing,  giving  his  true  title  and 
extent  of  interest,  and  tlie  same  was  not  so  expressed  in  the  policy  in 
writing,  and  l»eeause  of  the  lalsil y  of  statement  in  the  application. 

From  tlie  e\  idetiee  it  appears  that  Holmes  was  familiar  with  this 
property.     The  npj»ellees  had  ai>plied  to  him,  an  insurance  agent,  to 
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get  86,000  more  insurance  on  it.  He  writes  to  one  Folson,  at  Bloom- 
ington,  general  agent  of  the  Bloomington  Insurance  Company,  and 
local  agent  for  appellant,  who  issued  policies  himself  in  ordinarj^ 
cases,  but  not  on  special  hazards,  as  this  was.  He  writes  back  to 
Holmes  :  "  You  may  make  out  an  application  for  Ives  Bros,  in  the 
CoDMnercial,  and  give  a  correct  diagram  and  full  description  of  the 
mill,  &c.,  also  how  the  furnace  is  situated,  and  I  will  forward  to  the 
company  for  approval  or  rejection."  Holmes  himself,  without  any 
communication  with  appellees,  wrote  the  application,  si<;ned  the  name 
of  H.  &  E.  Ives  to  it,  and  sent  it  to  Folson ;  he  forwarded  it  to  the 
appellant,  at  Chicago,  who  thereupon  made  the  policy  in  suit,  for- 
warded it  to  Folson,  who  in  turn  endorsed  it  in  a  letter  to  Holmes, 
saying  "enclosed  you  will  find  policy  in  Commercial  Insurance  Com- 
])any,  which  you  will  deliver  to  Messrs.  H.  &  E.  Ives,  and  collect  pre- 
mium and  report  to  me.  In  making  charges  for  commission,  you 
must  fix  it  so  I  won't  lose  anytliing,  <S:c."  Holmes  drew  a  diagram 
on  the  back  of  the  application,  and  made  the  following  indorsement 
upon  the  application  under  the  head  of  ''  remarks  of  agent "  :  "I 
cannot  give  any  better  description  of  the  premises  than  I  have  done, 
as  I  am  not  very  skillful  at  platting.  However,  this  is  all  that  is  re- 
quired of  me  by  other  companies,  having  placed  tlie  entire  amount  on 
it.  I  consider  it  a  very  good  risk  of  tlie  class  to  wliieli  it  belongs. 
The  owners  are  our  best  men,  careful  and  reliable.  I.  V.  Holmes, 
Solicitor.*' 

Holmes  delivered  the  polic\'  to  the  ;ji)pelle(\s,  they  l):ii(l  to  him  the 
premium,  SlSO,  and  he  forwanled  it  to  Folson.  H<»lnle^  had  obtained 
in  the  same  manner,  through  Folson,  a  ])revious  policy  of  insurance 
from  appellants.  The  company,  tiien,  issued  this  policy  relying  en- 
tirely upon  its  knowledge  of  the  taets,  and  dispensed  with  any  infor- 
mation from  the  assured.  In  such  case  it  is  pieehKled  from  denying 
the  truth  of  any  statement  in  the  ajjplication,  or  setting  up  any  mis- 
take or  omission  in  the  same.  Atlantic  Ins.  Co.  vs.  AViight,  22  III., 
462.  In  reference  to  a  similar  provision  in  a  [)olicy  which  made  it 
null  and  void  unless  tlie  consent  of  the  company  to  other  insurance 
should  be  in  writing  and  indorsed  on  the  policy,  this  court,  in  N.  E. 
Fire  and  M.  Ins.  Co.  vs.  Sclmttler,  :is  111.,  Ids,  say:  ^'The  agent  of 
])laint ill*  states  the  assured  mentioned  two  oilices  in  whi<'li  lie  had  elfect- 
od  insurance,  but  the  agent  did  not  enter  them  in  writing  on  the  })ol- 
icv,  as  he  was  l)onnd  to  do.  For  this  iici:ie<*t  the  assni-e(l  should  not 
sulfer."  Anything  required  by  the  i)olicy  to  br  done  by  the  ap[)(^llees, 
after  it  Mas  delivered   to   them,   to  make  it    avai!al)lc.  thev  would  be 
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held  to  perform.  But  the  matter  set  up  in  avoidance  of  this  polievr 
are  acts  and  omissions,  and  those,  too,  of  the  company's  agent,  which 
had  taken  place  before  the  policy  was  delivered,  which  made  it  an  in- 
valid policy  at  the  time  it  was  delivered.  Now,  the  issuing  of  this 
policy  as  and  for  a  valid  policy,  and  taking  the  premium  for  it  as  such, 
was  a  representation  that  the  policy  was  then  valid,  and  the  company 
are  estopped  by  law  to  say  or  show  the  contrary.  It  is  an  estoppel 
in  pais.  When  a  party,  either  b}'^  his  declaration  or  conduct,  has  in- 
duced a  third  person  to  act  in  a  particular  manner,  he  will  not  after- 
wards be  permitted  to  deny  the  truth  of  the  admission,  if  the  conse- 
quence would  be  to  work  an  injury  to  such  third  person.  This  is  a 
clear  rule  of  law.  Declaring  a  note  to  be  good  to  one  about  to  pur- 
chase it,  or  standing  by  in  silence  when  it  is  transferred  for  con- 
sideration, is  an  estoppel  in  pais  against  a  debtor.  Watson,  ex'r,  vs. 
McSaren,  19  Wgnd.,  557.  No  declaration  by  order  could  have  been 
a  stronger  representation  that  this  was  a  valid  policy  than  the  conduct 
of  the  appellant.  But  it  is  urged  that  the  last  stipulation  above  re- 
cited makes  Holmes  appellees*  agent — that  they  so  agreed. 

There  is  no  magic  power  residing  in  the  words  of  that  stipulation 
to  transmute  the  real  into  the  unreal.  A  device  of  mere  words  can- 
not in  a  case  like  this  be  imposed  upon  the  view  of  a  court  of  justice 
in  the  place  of  an  actuality  of  fact,  and  make  this  company  and  its 
agents  the  agents  of  the  appellees,  and  their  doings  the  doings  of 
tlie  appelloos. 

But  the  Lieueral  language  of  that  i)rovision  was  not  framed  in  view 
of  any  sucli  case  as  this.  It  contemplates  the  ease  where  some  other 
person  has  ])ro(nn'ed  the  insurance  to  be  taken  by  the  company,  upon 
whose  inforiijation  or  conduct  it  (l(^i)ended.  Here  the  company  itseir 
alone  took  this  insurance ;  no  one  else  in-ocured  them  to  take  it. 

BelicvinjU'  tlicso  views  i^sscntially  (lis])ose  of  all  the  material  ques- 
tions presciil(Ml  to  our  consideration,  and  show  the  propriety  [of]  th»^ 
action  of  1  he  conit  below  in  giving  and  refusing  instructions,  an<l 
overruling  (he  motion  foi-  a  new  trial,  the  judgment  of  the  court  below 
is  afllrmed. 

JndiJ'nuMit  iillirnuMl. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


^Ippeal  from  General  Term  ^  Supreme  Courts  SecondJudidal  District.. 


SAMUEL  PINDAR,  Assignee,  &c.,  Appellant, 

vs. 

THE  RESOLUTE  FIRE  INS.  CO.,  of  the  Cixr 
OF  New  York,  Resp'ts.*  \ 

The  appellant  oft'ored  to  prove  that  before  the  issue  of  the  policy  in  suit,  a  policy  is- 
sued by  another  company  to  the  plaintiff's  assignor,  on  his  stock,  '*  such  as  is  usu- 
ally kept  in  country  stores,"  contained  in  the  store  in  question,  was  mailed  to  the 
defendants  with  the  request  to  issue  their  policy  on  the  stock  ui  the  same  store  to 
the  amount  of  ^3,000,  in  the  langujige  of  and  just  like  the  jiolicy  sent,  and  that  the 
wording  should  be  followed  exactly  as  in  that  policy;  and  that  in  response  to  that 
request,  the  defendants  sent  the  policy  in  suit. 

This  evidence  was  properlv  rejected:  First,  because  the  fjict-s  otfercd  to  be  proved 
would  not,  if  establisheu,  have  justified  or  sustained  an  inference  or  tindinj;:  by  the 
jury  that  the  policy  sent  was  intended  as  :i  comi»lianc(^  with  the  request ;  second,  had 
the  otfer  been  to  prove  by  oral  evitlence  that  the  parties  to  the  contract  intend»'d 
the  policy  in  suit  to  be  co-<*xtensive  with  the  pulicy  sent,  such  evidence  would 
have  been  wholly  inadmissible. 

Where  the  policy,  as  in  this  case,  expressly  declares  that  only  ^oods  not  haz- 
ardous and  hazardous  are  insured,  and  that  the  keeping  of  extra  hazardous,  or 
specially  hazardous  goods  on  the  premises  shall  avoid  the  policy,  and  such  lan- 
giiage  lias  a  settled  meanin«r.  i»arol  evid«'nce  t«*nding  to  show  a' ditlerent  under- 
standing or  agreenu'nt,  preceding  or  cotemporaueous  with  the  issuing  of  the  pol- 
icy, is  inadmissible. 

The  evidence  was  not  admissible  for  the  purpose  of  showing  notice  to  the  defendant 
that  the  plaintitPs  assignor  kept  in  th«^  store  such  mercliandise  as  was  usually  kei)t 
in  country  stores,  and  that  conse(iuently  it  insured  the  good>  in  the  store  as  it  was. 
That  notice  was  not  material,  so  long  as  defen<lant  did  not  ai-cei»t  the  risk  as  otler- 
ed,  or  insert  in  the  policy  its  permission  to  keeji  the  ])rohibite(l  good<. 

The  plaintitt*  ottered  to  ])rove  that  neither  the  assured  or  the  plaintitl'  discovered  the 
difference  between  the  wonling  of  this  p<»liey  and  that  of  the  iiolicy  sent  the  com- 
pany, until  after  the  tire.  This  fact  could  not  change  the  construction  «>f  the  in- 
strument. The  failure  of  the  insured  to  vvm\  the  pfjlicy,  could  not  enlarge  the 
liability,  which  it  imposed  ujiou  the  defendant.  Theevideiiee  was,  therefore,  clear- 
ly immaterial  for  the  purposes  of  this  aeli'>n. 

This  action  is  brotiuht  upon  ii  policy  oC  insuraiico,  issued  by  de- 
fendant to  Alfred  Pindar,  and  by  liiin  assigned  to  the  plaintiff',  after 
the  loss  occurred.  The  pidicy  insures  tlic  nierchandist^  hazardous  and 
not  hazardous,  contained  in  the   store    of   the  inj^nred,  at   Pindar's 

*  Decision  rendered  Der.  liUli,  isTl. 


Digitized  by 


Google 


828  Report  of  Decisions.  \jMy 

Mills,  Dutchess  county.  This  case  has  been  once  before  the  court  of 
appeals,  38  N.  Y.,  366,  where  the  same  facts  appeared.  The  only 
questions  raised  were  those  arising  upon  offers  of  evidence  by  the 
plaintiff,  which  were  rejected  by  the  court,  and  plaintiff  non-suited. 
These  questions  are  set  forth  fully  in  the  opinion. 

Rapallo,  J. 

When  this  case  was  before  the  late  court  of  appeals,  on  the  appeal 
of  the  defendants,  38  N.  Y.,  366,  it  was  decided  that  the  terms  "not 
hazardous"  and  "hazardous",  employed  in  the  policy,  had  a  precise 
meaning,  clearly  defined  by  the  policy  itself,  and  did  not  include  arti- 
cles mentioned  in  the  policy  as  "extra  hazardous",  and  "specially 
hazardous",  and  that  turpentme  being  one  of  the  articles  named  in 
the  policy  as  "extra  hazardous",  the  keeping  of  that  article  in  the 
plaintiff's  store  was  a  violation  of  the  express  terms  of  the  policy,  and 
fatal  to  a  recover}^  thereon.  Also,  that  evidence  that  turpentine  was 
usually  kept  in  countr}^  stores,  was  inadmissible  for  the  purpose  of 
explaining  or  enlarging  the  policy,  the  contract  being  specific. 

That  decision  disposes  of  all  the  questions  in  the  case  except  those 
which  arise  upon  the  offers  of  additional  evidence,  made  by  the  plain- 
tiff on  the  second  trial,  and  rejected  by  the  court. 

The  first  of  these  oilers  was  to  prove  that  before  the  issue  of  the 
policy  in  suit,  a  i)<)licy  issued  by  the  Kings  County  Fire  Insurance 
Company  to  the  phiintill's  assignor,  on  his  stock,  "such  as  is  usually 
kept  in  country  stores,"  contained  in  the  store  in  question,  was  maile<i 
to  the  defendants,  with  the  rcfjuest  to  issue  their  policy  on  the  stock 
in  the  siime  store,  to  the  amount  of  §3,000,  in  the  language  of,  and 
just  like  the  Kings  County  policy,  and  that  the  wording  should  be  fol- 
lowed exactly  as  in  that  policy  ;  and  that  in  response  to  that  request, 
the  defendants  sent  to  the  plaintiff's  assignor  the  policy  in  suit. 

This  evidence  must  have  been  offered  for  the  purpose  of  laying  the 
foundation  of  a  claim  or  argument  on  the  part  of  the  plaintiff,  that 
by  sending  the  polie3%  in  response  to  this  application,  the  defendant 
assented  to  and  assumed  to  comply  with  the  request  made  of  it,  and 
that  it  therefore  treated  the  language  of  the  policy  sent,  as  synon- 
ymous with  that  of  the  Kings  County  policy.  In  other  words,  that 
the  facts  oll'ered  to  be  |)roved  amounted  to  an  admission  by  the  de- 
fendant that  both  policies  meant  the  same  thing.  For  no  other  pur- 
pose can  the  evidence  have  ])een  material  or  relevant. 

The  evidence  was  properly  rejected,  for  two  reasons.  First,  because 
the  facts  olfered  to  be  proved,  would  not,  if  established,  have  justified 
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or  sustained  an  inference  or  finding  by  the  jury  that  the  policy  sent 
was  intended  as  a  compliance  with  the  request  made  by  the  plaintiff's 
assignor.  The  wording  of  the  Kings  County  policy  was  sufficient,  as 
was  held  in  the  case  of  Pindar  vs.  The  Kings  County  Ins.  Co.,  36 
N.  Y.,  648,  to  cover  any  and  every  description  of  goods  usually 
kept  in  country  stores,  embracing  extra  hazardous  as  well  as  hazard- 
ous, if  proved  to  be  usually  kept  in  such  stores.  The  request  was  to 
follow  exactly  the  wording  of  that  policy.  So  far  from  doing  or  at- 
tempting to  do  so,  the  defendant  scut  a  policy  worded  in  an  entirely 
different  manner,  not  at  all  resembling  the  policy  sent  as  a  precedent, 
but  on  the  contrary  expressly  restricting  the  insurance  to  the  two 
classes  of  goods  defined  as  liazardous  and  not  hazardous.  This  was, 
in  effect,  a  refusal  to  grant  as  comprehensive  a  policy  as  the  one  ap- 
plied for,  and  must  have  been  so  understood  by  any  person  of  ordin- 
ary intelligence,  on  a  comparison  of  the  two  policies. 

But  in  the  second  place,  had  the  offer  been  to  prove  by  oral  evidence 
that  the  parties  to  the  contract  intended  the  policy  in  suit  to  be  co- 
extensive with  the  Kings  County  policy,  such  evidence  would  have 
been  wholly  inadmissible.  Evidence  of  surrounding  circumstances, 
and  other  i)arol  evidence  is  in  some  cases  admissible  to  show  the 
meaning  of  language  employed  in  a  contract,  or  the  sense  in  which  it 
has  been  used,  but  never  to  sliow  the  intent  of  the  parties  as  contra- 
distinguished from  what  the  words  express  ;  and  when  the  language 
of  an  instrument  has  a  settled  legal  construction,  parol  evidence  is 
not  admissible  to  contradict  that  construction.  AVhere  the  policy,  as 
in  this  case,  expressly  declares  that  only  goods  not  hazardous  and 
hazardous  are  insured,  and  that  the  keeping  of  extra  hazardous,  or 
specially  hazardous  goods  on  the  preniis(\s  shall  avoid  the  policy,  and 
such  language  has  a  setth'<l  meaning,  parol  evi<UMK-e  tending  to  show 
a  different  understanding  or  agreement,  preceding  or  cotem})oraneous 
with  the  issuing  of  the  policy,  is  ina<lmissil)h>.  All  such  understand- 
ings are  merged  in  the  written  instrument,  and  neither  party  can  be 
permitted  to  prove  that  the  insliument  (lo(»s  not  mean  what  it  says. 

The  evidence  was  not  a(lniis>il)h'  (or  tlu'  puri^osc  of  showing  notice 
to  the  defendant  that  the  plaintiil's  assignor  k('[)t  in  the  store  such 
merchandise  as  was  usually  kept  in  countiy  stores,  and  that  conse- 
quently it  insured  the  goods  in  the  store  as  it  was.  Tiiat  notice  was 
not  material,  so  long  as  dctendant  did  not  accept  the  v\>k  as  ollered, 
or  insert  in  the  policy  its  permission  to  keep  tiie  [jioliibited  goods. 
Barrett  vs.  The  Union  ]\Iut.  Ins.  Co.,  7  Cush.,  175,  isO  ;  Lee  vs.  IJow 
ard  Co.,  3  Gray,  583,  592.     The  i)olicy  gave  notice  to  the  insured,  in 
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plain  language,  that  so  long  as  the  prohibited  goods  were  upon  the 
premises,  the  policy  was  not  operative,  and  that  if  he  desired  to  avail 
himself  of  the  insurance,  he  must  remove  them.  If  he  was  not  con- 
tent to  submit  to  those  conditions,  he  should  have  rejected  the  policy. 

The  second  and  only  other  offer  of  proof  not  passed  upon  on  the 
former  appeal,  was,  that  neither  the  assured  or  the  plaintiff  discov- 
ered the  difference  between  the  wording  of  this  policy  and  that  of  the 
Kings  County  Insurance  Company  until  after  the  fire. 

This  fact  could  not  change  the  construction  of  the  instrument.  The 
failure  of  the  insured  to  read  the  policy  could  not  enlarge  the  liability 
which  it  imposed  upon  the  defendant.  The  evidence  was,  therefore, 
clearly  immaterial  for  the  purposes  of  this  action.  The  fact  offered 
to  be  proved,  explains  the  conduct  of  the  assured  in  relying  upon  a 
policy  so  illy  adapted  to  his  protection,  and  adds  another  to  the  often 
recurring  instances,  in  which  the  object  for  which  insurance  is  sought, 
is  frustrated  by  the  neglect  of  the  insured  to  acquaint  himself  with 
the  provisions  of  his  policy.  So  long  as  insurance  companies  are  per- 
mitted to  deal  with  the  public  as  they  do,  by  issuing  policies  encumbered 
with  an  infinite  variety  of  complicated  printed  conditions  and  stipu- 
lations, which  the  courts  are  bound  to  enforce  as  constituting  essen- 
tial parts  of  the  contract,  there  is  no  safety  in  accepting  a  policy  witli- 
out  the  most  rigid  scrutiny  of  its  contents.  It  is  true  that  this  degree 
of  care  is  not  usual  with  the  mass  of  mankind,  and,  through  their 
want  of  caution,  insurers  often  escape  the  liability  which  they  were 
supposed  to  have  assumed,  and  it  would  be  exceedingly  desirable,  if 
practicable,  that  some  system  should  be  devised  by  which  a  simpler 
and  more  uniform  description  of  polic}',  and  one  more  readily  under- 
stood, should  be  adopted  by  those  carrying  on  the  business  of  insur- 
ance under  the  protection  of  corporate  franchises.  But  as  the  law 
now  stands,  there  is  no  restriction  upon  the  insertion  in  policies  of 
any  conditions,  not  unlawful  in  themselves,  and  they  must  be  con- 
st med  and  enforced  by  the  courts,  in  the  same  manner  as  other  pri- 
vate contracts,  whose  provisions  are  understood  and  assented  to  by 
the  contracting  parties. 

The  judgment  must  be  aflirmcd,  with  costs. 

All  concur,  except  Allen,  J.,  not  voting. 

Judormeut  aflirmcd. 
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SUPREME  COURT  OF  ILLINOIS, 

DECEMBER   TERM,    1870. 


Appeal  from  Superior  Court  of  Chica^jo, 


THE  LAMAll  FIKE  INS.  CO..  Appelkud, 


>s*    \ 


JOHN  McGLASlIEN.  et  aL.  Appellees 

The  insurance  was  lor  !g!ir),000,  on  20,0^51. 1«  bushcN  of  corn,  valued  at  the  sum  insur- 
ed, on  board  the  bark  "Mary  Merrett,"  from  Chicago  to  Montreal,  in  funds  cur- 
rent in  the  citv  of  Xew  York,  with  permission  to  tranship  at  Kingston.  The 
liolicy  providecf  that  the  beginning  of  the  adventure  sliall  be  from  and  after  the 
lading  thereof,  and  continue  until  landed  at  the  port  of  destination ;  but  not  to  ex- 
ceed forty-eight  hours  after  the  arrival  and  anchorage  or  mooring  of  said  vessel  at 
the  port  of  dt^stiuation  aforesaid. 

im  arriving  at  Kingston,  it  was  found  that  four  hundred  bushels  had  become  so  wet 
and  damaged  as  to  require  immediate  sale,  and  on  arriving  at  Montreal,  the  resi- 
due was  found  to  be  in  a  heated  or  heating  condition.  It  was  permitted  to  lie  in 
the  vessel  three  or  four  days,  and  was  then  put  in  store  for  the  purpose  of  being 
handled  and  dried.  The  consignees  obtained  an  insurance  upon  it  while  in  store, 
paying  |!18.00  as  premium.  A  part  of  it  was  afterwards  sold  at  private  sale,  and 
the  residue  at  auction.  The  ai>pellees  in  their  account  included  the  expense  of 
handling  the  grain,  of  insuring,  and  of  storage  and  drying. 

An  incorrect  measure  of  appellant>'  liability  was  adopted  at  the  trial.  The  basis  of 
the  verdict  wjus  the  ditlcrence  between  the  market  price  of  the  sound  and  the  mar- 
ket price  of  the  damaged  corn,  including  all  the  particular  charges  above  mention- 
ed. That  ditterence  may  give  the  amount  of  appellees'  loss;  but  it  is  not  the 
amount  appellant  is  liable  to  pay;  because,  tirst,  it  would  make  the  market  price 
of  the  corn  the  basis  of  api^eliant's  liability,  when  the  true  basis  is  the  valuation  in 
the  policy;  and  it  would  involve  the  insurer  in  the  rise  and  fall  of  the  market, 
with  which  he  has  no  concern. 

"When  the  corn  arrived  at  the  port  of  destination,  two  i)oints  were  to  be  ascertained  : 
fir^t,  the  amount  of  the  depreciation  in  value  it  had  sutlered;  second,  the  amount 
which  the  insurers  ought  to  pay  in  respert  thereof.  The  tirst  could  be  a>certained 
by  simply  comparing  the  pricefor  which  the  corn  would  have  sold  in  the  market, 
had  it  arrived  there  sound,  with  the  price  for  which  it  might  have  sold  arriving 
there  damaged.  The  object  of  comparing  the  jiroceeds  of  the  sound  and  damaged 
sales,  is  not  to  ascertain  the  dirrrt  am'ntnf  of  the  appellees'  loss,  but  its  relative 
otnount.  AVhen  this  is  ascertained,  the  linbility  of  the  insurance  company  is  ascer- 
tained, for  they  pay  the  same  proportional  part. 

There  is  a  certain  class  of  charge.-  which  are  to  bo  borne  by  the  un<lerwriter,  though 
not  :i  part  nor  a  direct  <'onse<pienee  of  the  sea-damage.  Sales  by  auction  are  re- 
sorted to  mainly  with  the  view  <»f  comparing  the  sound  and  dainaged  values,  so 
as  to  ascertain  the  amount  of  indemnity  whieh  the  insurer  has  to  i)ay.  There  may 
be  other  modes.    The  question  in  all  such  case>  is,  wa.s  tliat  expense  reasonable 

*  I)e<'ision  rcndor«Ml  Jan.  i-Mli.  isTl. 
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and  proper  for  the  purpose  of  ascertaining  the  amount  of  the  loss.  If  it  be,  then 
it  is  a  part  of  the  loss. 

The  amount  paid  for  insurance,  while  retaining  this  com  in  store,  was  not  reasonable 
or  proiH»r,  and  under  the  rules  laid  down  lus  to  the  motlc  of  ascertaining  the  quantum 
of  damage,  there  can  be  no  reason  shown  to  support  the  charge  for  storage.  The 
quantum  of  injury  should  be  ascertained  immediat^'ly,  or  within  a  rea^Kinable 
tmie.  The  storage  was  not  for  that  purpose,  but  for  the  purpose  of  securing  a  rul- 
ing market. 

The  items  for  survevs,  inspection  and  sale  at  auction,  may,  under  the  circumstances 
above  indicated,  be  properly  chargeable  as  a  part  of  tlie  loss. 

McAllister,  J. 

This  was  an  action  of  assumpsit,  brought  by  appellees  against  appel- 
lant, upon  a  contract  of  marine  insurance,  bearing  date  the  1st  Maj^ 
A.  D.  18GG,  wherel)y  appellant  insured  under  policy  No.  155,  for  ac- 
count of  appellees,  §15,000  on  20,981.18  bushels  of  corn,  valued  at 
the  sum  insured,  on  board  of  the  bark  "Mary  Merrett,"  from  Chicago 
to  Montreal.  Loss,  if  any,  payable  to  the  Bank  of  Montreal,  in 
funds  current  in  tiie  city  of  New  York,  with  permission  to  tranship  at 
Kingston  on  standard  barges  or  vessels.  Premium  of  insurance 
S285.G0,  acknowledged  to  have  been  received  by  the  agents  of  appel- 
lant. 

The  policy  referred  to  provides  that  the  beginning  of  the  adventure 
shall  be  from  and  after  the  lading  thereof,  and  continue  until  landetl 
at  the  port  of  destination  ;  but  not  to  exceed  forty-eight  hours  after 
the  arrival  and  anchorage  or  mooring  of  said  vessel  at  the  port  of  de<;- 
tination  aforesaid.  Tlu^  ])ark  left  the  port  of  Chicago  on  the  30th  ot" 
April,  l.sr>(),  but  in  conseciuence  of  a  severe  storm,  she  was  obliged  to 
return  about  the  3(1  of  May.  After  a  surve}',  and  with  consent  of  ap- 
l)ellaut's  agent,  she  prociH'ded  again.  In  the  course  of  the  voyage 
the  water  got  in,  and  when  she  arrived  at  Kingston,  about  the  20th. 
it  was  found  that  four  hundre(l  bushels  had  become  so  wet  and  dam- 
aged as  to  re(jnire  an  ininuMllate  sale. 

Tlie  residue  was  receipted  in  apparent  good  order,  transhipped  upon 
another  baiiiC  and  taken  to  Montreal,  arriving  there  the  28th  or  29th 
of  ^lay.  On  the  oOlh  it  was  ijispoeted  by  an  authorized  inspector. 
an<l  (U'clarcd  rejected.  It  is  an  undisputed  Ittet  that  it  was  then  in  a 
heated  or  heating"  condition. 

It  was  under  tlie  care  of  the  consignees,  but  permitted  to  lie  in  the 
vess(d  -onie  three  or  tour  days  and  then  put  into  store  for  the  purpose 
of  bi'inu*  hand!e<l  and  dried.  Consignees  obtained  an  insurance  upon 
it  Nshile  in  store,  paying  >:1''^.U0  as  premium.  A  few  days  before  the 
-Ithof  July,  isf'.il,  on(»  thousand  bushels  of  it  were  sold  at  private 
sale,  at  ;')<>(•,  and  on  the  Ith  the  residue  was  sold  at  auction,  different 
lots  l)rinjj:ing  ditlerent  ]>rices. 
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These  being  the  main  facts,  it  is  now  necessary  to  determine  wheth- 
•er  the  proper  measure  of  appellant's  liability  was  regarded  upon  the 
trial.    Appellees'  statement  of  account  between  them  and  appellant, 
sufficiently  shows  what  that  measure  was.     It  was  arrived  at  in  this 
manner :     The  market  price  of  sound  corn  at  Montreal  at  the  date  of 
arrival  of  cargo  was  estimated  at  o6c  per  bushel.     Appellees  find  what 
the  whole  cargo  would  amount  to  at  that  price.     They  then  deduct 
Ixom  that  amount  the  net  proceeds  of  all  the  com  sold  at  the  times  and 
in  the  manner  above  stated  ;  but  in  amving  at  the  net  proceeds  of  the 
latter  they  deduct  $1,106.96  as  the  charges  for  handling  it,  and  among 
the  items  making  up  that  amount,  is  the  $18  paid  for  insurance  on  it 
while  in  store,  (although  the  nsk  of  appellant  did  not  extend  beyond 
"fortj^-eight  hours  after  its  arrival  at  Montreal,)  and  8823.77  for  stor- 
age and  drying ;  and  after  all  these,  deducting  the  balance  claimed  to 
l)e  due  appellees,  according  to  their  own  statement,  was  $3,742.96. 
The  jury  having  no  other  data,  found  a  verdict  for  $6,022.29,  and  the 
court  below  refused  to  set  it  aside,  and  grant  a  new  trial.     We  have 
been  unable,  after  the  most  careful  examination  of  the  testimony,  to 
resort  to  any  proper  calculation  by  which  the  amount  of  this  verdict 
can  be  sustained,  and  no  theor>'  lias  been  suggested  by  which  it  can 
be  sustained.     Appellees  prepaid  to  the  amount  of  balance  due  accord- 
ing to  their  statement  given  in  evidence  the  word  '^gold,"  and  it  has 
been  suggested  that  the  jury  umst  have  allowed  the  i)reiuium  on  gold 
in  1866.     If  so,  it  was  wrong,  ))ecausc  by  the  terms  of  the  policy  the 
amount  insured  is  payable  in  funds  current  in  the  city  of  New  York. 
It  is  apparent  that  an  incorrect  measure  of  appellants'  liability  was 
adopted  at  the  trial.     The  basis  of  the  verdict  was  the  difterence  be- 
tween the  market  price  of  the  sound  and  the  market  price  of  the  dam- 
aged corn,  including  all  the  particuhu*  charges  above  mentioned.    That 
difference  may  give  the  amount  of  appellees'  loss  ;  but  it  is  not  the 
amount  appellant  is  liable  to  pay  ;  because,  first,  it  would  make  the 
market  price  of  the  corn  the  basis  of  appellant's  liability,  when  the 
true  basis  is  the  valuation  in  the  i)()liev,  and  it  would  involve  the  in- 
surer in  the  rise  and  fall  of  the  market,  with  which  he  has  no  concern". 
The  extent  of  loss  the  appellees  sustained  on  this  corn  by  sea-dam- 
age is   one  thing,   and  the  amount  which  the  insurance  company  is 
bound  to  pay  is  quite  anotht'r.     Accordin^ily.  when   the  corn   arrived 
at  the  port  of  destination,  sea-damaged,  two  points  were  to  l>e  ascer- 
tained, first,  the  extent  of  the  depreciation  in  value  which  it  had  suf- 
fered;  secondly,   the  amount  whieh  the   in^ui'er^  ouizht  to  pay  in  re- 
spect thereof.     The  first   point    could   be  a^eeitained    by  simply  coni- 
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paring  the  price  for  which  the  com  would  have  sold  in  the  market" 
had  it  arrived  there  sound,  with  the  price  for  which  it  might  have  soUU 
arriving  there  damaged. 

But  the  object  of  comparing  the  proceeds  of  the  sound  and  damaged 
sales,  for  the  purpose  of  indemnity  under  the  policy,  is  not  to  ascer- 
tain the  direct  amount  of  the  appellees*  loss,  but  its  relative  amount — 
the  proportion  which  it  bears  to  the  price  at  which  the  com  would 
have  sold  if  sound — the  question  being  not  whether  the  depreciation 
amounts  to  any  fixed  sum,  but  whether  it  amounts  to  one-half,  one- 
third,  or  two-thirds,  or  any  other  proportion  of  the  sum  for  which  the 
corn  would  have  sold  if  sound ;  whether,  in  short,  the  property  wa.s 
one-half,  one-third,  or  two-thirds  the  worse  for  the  sea-damage.  When 
this  is  ascertained,  the  lial)ility  of  the  insurance  company  is  ascer- 
tained also  ;  for  they  pay  the  same  proportional  part. 

The  corn  in  (luestion  was  valued  in  the  policy.  It  was  not  claimed 
that  there  was  more  than  a  partial  loss.  The  mode  of  measm-ing  the 
liability  of  the  iiisunince  in  such  case  is  laid  down  in  the  leading  case 
of  Lewis  vs.  Kuckor,  2  Burr.  1,1  G7,  by  Lord  Mansfield.  "Where/' 
said  ho,  "ixu  entire  iiulividuaU  as  one  hogshead,  happens  to  be  spoiled* 
no  measuie  can  be  taken  from  the  prime  cost  to  ascertain  the  quantum 
of  damage  ;  but  if  you  can  lix  whether  it  be  a  third,  a  fourth  or  a  fifth 
worse,  the  danuige  is  fixed  to  a  mathematical  certainty."  And  this^ 
he  says,  is  to  be  done  by  the  price  ''  at  the  port  of  delivery." 

In  Usher  vs.  Nol)le,  12  East.  G47,  Lord  Ellenborough  stated  the  rule 
tlms  :  ''The  dillVrence  between  the  sound  and  the  damaged  sales  af- 
fords the  proportion  of  loss  in  any  given  case,  i.  e.,  it  gives  the  aliquot 
part  of  the  original  value,  which  may  be  considered  as  destroyed  by 
the  perils  insured  ngainst.  When  this  is  ascertained,  it  only  remains 
to  apply  this  li(|ui(lated  proportion  of  the  loss  to  the  standard  b^' 
wliich  the  value  as  between  the  assured  and  the  underwriter  is  calcu- 
lated, (i.  e.,  the  ])rinie  cost  or  value  in  the  policy,)  and  you  have  the 
one-half,  the  one-fourth,  or  the  one-tenth  of  the  loss  in  t^rms  of  mon- 
ey." The  rule  by  which  to  calculate  a  partial  loss  in  such  a  case,  as 
tliis  at  bar,  is  the  dilference  between  the  respective  gross  proceeds  of 
the  same  article  when  sound  and  when  damaged,  and  not  the  net  pro- 
ceeds. Johnson  vs.  Shcddon,  2  East.,  581,  which  case  decides  that 
the  underwriter  is  not  to  bear  any  loss  from  fluctuations  of  markets, 
or  port  duties  or  charges  after  the  arrival  of  the  goods  at  their  port  of 
destination. 

It  is  said  in  2  Arnold  on  Ins.,  909,  that  *M)y  the  gross  produce  of 
th(;  sales  is  meant  the  market  price  at  which  the  merchant,  after  pay- 
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ing  freight,  duty,  and  landing  charges,  can  sell  the  goods  to  the  con- 
signee or  purchaser,  at  the  port  of  arrival,"  and  "  that  by  the  term 
net  proceeds  is  meant  the  gross  proceeds,  deducting  freight,  duty,  and 
landing  charges."     /d.,  970. 

It  is  claimed  by  appellant's  counsel  that  the  charges  for  handling 
this  cargo,  after  its  arrival,  were  such  as  could  not  be  included  in  the 
amount  of  indemnity  which  appellant  is  liable  to  pay. 

There  is  a  certain  class  of  charges  which  are  to  be  borne  by  the  un- 
ilerwriter,  though  not  a  part  nor  a  direct  consequence  of  the  sea-dam- 
age. Sales  by  auction  are  resorted  to  mainly  with  the  view  of  com- 
paring the  sound  and  damaged  values,  so  as  to  ascertain  the  amount 
of  indemnity  which  the  insurer  has  to  pay.  There  may  be  other 
modes.  The  question  in  all  such  cases  is,  was  that  expense  reasona- 
ble and  proper  for  the  puri)ose  of  ascertaining  the  amount  of  the  loss. 
If  it  be,  then  it  is  a  part  of  tho  loss.  In  Muir  vs.  United  Ins.  Co.,  1 
Caines*  R.,  49,  the  court  said,  ''Had  the  sale  at  auction  been  to  as- 
certain the  injury  the  cargo  liad  received,  and  limited  to  such  parts  as 
were  damaged,  it  would  liave  been  a  reasonable  charge  ;  but  that  a]>- 
pears  not  to  have  been  tlu'  object  or  etl'ect  of  the  auction,"  and  it  was 
there  held  that  the  charges  attending  the  auction  could  not,  for  that 
reason,  be  considered  as  a  loss  to  be  borne  by  the  underwriters.  2 
Parsons  on  Mar.  Ins.,  ;)9i) ;  2  Arnold,  973.  The  principle  being,  that 
the  charges,  in  order  to  be  considered  a  part  of  the  loss,  must  be  rea- 
sonable and  proper  for  the  purpose  of  ascertaining  the  amount  of  the 
loss,  the  inquiry  as  to  a  particular  charge  being  of  that  character, 
might  involve  questions  of  fact  ;  but  when  the  facts  are  undisputed,  it 
is  the  duty  of  the  court  to  determine  whether  such  extra  charges  were 
necessary  to  ascertain  the  partial  loss,  and  therefore  formed  a  part  of 
it.  That  the  amount  paid  for  insurance  while  retaining  this  com  in 
store,  was  not  reasonable  or  projier,  is  quite  clear,  and  under  the  rules 
laid  down  as  to  the  mode  of  ascertaining  the  quantum  of  damage, 
there  can  be  no  reason  shown  to  support  the  charge  for  storage.  The 
quantum  of  injury  should  })e  ascertained  immediately,  or  within  a  rea- 
sonable time.  The  storage  was  not  for  that  purpose,  but  for  the  pur- 
pose of  securing  a  rising  market.  The  condition  of  the  grain  for  all 
the  particular  purposes  of  a  public  sale,  could  have  been  ascertained 
by  inspection  or  survey. 

[If]  it  was  stored  for  the  pur}»ose  of  a  more  advantageous  market,  or 
any  purpose  other  than  that  of  a  reasonable  and  proper  mode  of  as- 
certaining the  extent  of  the  injury,  the  appellant  would  not  be  liable 
to  that  expense  as  a  part  of  the  loss.     For  the  legitimate  object  of 
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determining  the  extent  of  the  injur}',  it  was  immaterial  whether  the 
market,  at  the  time  of  the  arrival  was  rising  or  falling.  Lord  Mans- 
tield,  in  Lewis  vs.  llueker,  supra^  said:  "Whether  the  price  there 
(the  port  of  delivery,)  be  high  or  low,  in  either  case  it  equally  shows 
whether  the  damaged  goods  are  a  third,  a  fourth  or  a  fifth  worse  than 
if  they  had  come  sound." 

The  items  for  surveys,  inspection  and  sale  at  auction  ma}^,  under 
the  circumstances  above  indicated,  be  properly  chargeable  as  apart  of 
the  loss. 

The  court  below  haAing,  by  instructions  to  the  jury,  sanctioned  a 
measure  of  liability  on  the  part  of  the  appellant  different  from  that 
above  enunciated,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 


SUPREME  COUKT  OF  ILLIXOL<, 

SEPTEMBER  TEHM,   1871. 


Appeal  from  S^iperior  Cf)>frt  of  Chicaf/o. 


KOSSKLL  11.  HOUGH,   ApiwUaiU. 

} 
J:TNA  LIFK  IXSUKANCK  CO.,  Api>d!ve^\ 

W-.illis.  :i  loral  iiirciU  of  (lio  coinpniiy.  :is  ]>riin*ii«:il.  oxceiitctl  a  bond  to  tlie  company, 
with  :ii)|)rll;jnt  :i>  smvty,  coiKliliojitd  liial  h<^  sliouUl  pay  over  to  tlu' company  all 
ni(»n('vs  \\v  mi.ulit  n-criw'.  lltiyninihl  wa^  ;^'i'ni'nil  airtMit'ol  tlic  >amc  comi)any!  and 
bound  hv  lii<  contract  !<•  jmy  (►vcr  all  nionc  y>  rcc-ciA  cil.  Walli?^  faihul  to  pay  over 
certain  aiiiMinUs  tollfctrd  Un'  the  roniiKin> ,  and  liaymond.  in  the  jreneral  manajri-- 
ment  <>r  the  ailairs  <>f  tie-  n»inpan\ ,  jiaid  the  money,  lakinir  from  Wallis  \\U  prom- 
isNory  notr-,  io  In'  paid  in  a  l<'\v  day-.  Thoe  notes  were  not  surrendered  before 
tlie  jiidunicni. 

The  ]»rin(iph' of  >ubrouMti('H  has  sj„fial  a])plit'ation  to  the  facts  of  this  case.  The 
rule  is.  liiat  wlicre  tin*  pt-r-nn  who  pay>  ilie  del)t,  stancN  in  the  situation  of  a  sure- 
ty, or  is  coinjMlIrd  to  iia.\.  toi-thf  prolrrtion  of  his  own  interests,  then  in  either 
ea^e,  ilie  sult^litulion  \vi!l  be  made.  A  nitre  -tranger  who  i)ays  the  debt  of  an- 
other, will  n-'t  be  >ui»ro.:rated  lu  ilie  cnMlitor's  ri-^hts. 

The  objection  tliat  nntiee  was  noi  _i\  en  lo  tlie  >urety,  cannot  be  maintained.  Sofar 
as  tie-  riLdil>  and  reniedii>  of  Ihe  in^^nani-e  eom]>any  are  eonecnied.  apjiellant  and 
Walli>  are  Ixilh  ))rinei[.al-.     Th»' appellant   was  jiriinarily  liable  for  any  defalca- 
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tions;  and  the  comiKUiy  was  iK.t  ('(unix'ilcil  to  siio  Wnllis  In'toro  resortin*;  to  it^ 
remedy  ajraiiist  the  surety.  Where  t\vi>  jHTson^  exeeute  a  l»f)nd.  one  as  principal 
and  llie  other  as  surety,  one  is  equally  i>oiuid  to  the  oblig^-e  as  tiie  otlier.  The  de- 
fault did  not  lie  within  tin'  peculiar  knowledge  of  th«'  opi)u»<ite  i>arty.  In  such 
ca^es  no  n«itiee  is  neet's*;ary  before  suit. 

Thornton,  J. 

Wni.  J.  AVnllis,  as  priiiclpul,  and  appellant,  as  suivty,  executed  a 
l)ond  to  appelliM',  in  the  penal  smn  of  one  thousand  dollars,  with  the 
condition  anncxt'd  that  Wallis,  as  ai;ent  of  the  company,  should  pay 
over  all  nioiuy^,  ](  ^s  his  conntiission,  which  he  iniirht  receive  for  the 
company.  'I'iiv'  d«'falcali<)n  of  AVaHis  amounted  to  $4(»2.G3.  and  judjz- 
nient  was  rt*nd(r(Ml  for  the  penalty  of  the  bond  to  be  discharged  upon 
the  i)aynK'!it  of  the  <lania;2:ivs.  One  Kaymond  was  the  general  iigent 
of  the  company,  and  AVallis  was  a  local  agent.  It  appears  from  the 
cvidenee  liiat  Kaymond  was  bound  l»y  his  contract  with  the  company 
to  i)ay  over  all  moneys  received,  and  in  the  general  management  (>f 
the  allairs  (jf  the  company,  he  had  i)aid  the  amount  of  money  retaiuid 
b\^  Wallis.  Jl  is  further  th^veloped  by  the  testimony,  that  AVallis  was 
under  obligations  to  make  monthly  returns  of  all  ctdlections,  and 
when  he  failed  to  do  so,  Kaymond  took  from  him  promissory  notes  to 
be  paid  within  a  tVw  days,  which  had  not  been  siuTendered.  Three 
questions  ari^*'  upon  this  record  :  1st.  Was  the  settlement  of  thede- 
linf|uen(i(^s  of  the  local  agent,  by  the  general  agent,  under  the  cir- 
cmnstancM's,  a  paynu'ut  and  di>charge  of  the  bon<l?  '2d.  Is  the  siuety 
released  by  rcaxai  that  no  notice  was  given  to  him  of  the  defalcation 
of  hi-s  ])i-iiicipal  ?  .Id.  Should  the  notes  have  been  surrendered  before 
judgment  on  tiie  boncl?  ]*.y  the  terms  of  his  :iL;ency.  Kaymond  was 
respon>il)le  for  all  ]»remiu:ii>.  His  rei>utation  was  involved  in  the 
promptness  with  which  he  paid  ovei'  the  eolhK'tion.  His  position 
could  not  bf  ni:iintaine<l  wiMiont  the  regular  monthly  }>ayment  of  all 
sums  received  )iy  way  of  premiums.  lie  was  thus  compellcfl  In  make 
payment. 

The  ]nincii)le  of  subrogation  has  special  ap]»lication  to  the  facts  of 
this  ca^e.  T!ie  I'ule  is,  that  where  the  person  who  pays  the  tlebi. 
stan<ls  in  the  situation  ol'  a  sui'c^ty.  or  is  com])elled  to  pay,  for  tiie 
protection  of  hi^  own  interests,  then  in  eilhei'  case,  the  snbstitiitioii 
will  be  nir.de.  A  mere  ^tiauu'er  who  pays  the  del>t  of  another,  will 
not  be  subio'j-ated  to  iln'  creditor"^  rights.  We  cannot  r*  gaid  Kay- 
mond a-  .-.  vohnitee:-,  neitlier  was  he  the  co-siu'cty  of  nnpeliaiit.  The 
tacts  of  the  <'ase  (lo  not  indi<-:i'e  that  it  was  intended  that  l\aymoiid 
slioidd  be  co-xnr<*ty.  As  general  au'-nt.  he  wa-  li:ible  to  the  com})aiiy 
for  deficits  ol'  othei' ai^'iit^.    belore   the   a[>[)oi!itnient  of  Walli-.      11:^ 
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obligation  was  not  only  prior  to,  but  independent  of,  the  obligation 
assumed  by  the  bond.  His  liability  arose,  not  alone  from  his  agree- 
ment, but  from  his  position ;  his  relation  to  the  company,  and  his 
right  to  appoint  agents.  These  are  matters  of  inference  from  the  ev- 
idence, so  far  as  the  record  discloses.  We  cannot  determine  that  the 
company  had  the  bond  of  Raymond,  or  the  nature  of  the  particular 
contract.  lie  had  the  right  to  appoint  agents,  and  it  was  his  duty  to 
uphold  them  in  their  int<;gi'ity.  Raymond  testified  as  follows :  "I 
have  paid  the  company  amounts  or  deficiencies  of  Wallis.  I  have  to 
pa^^  that.  My  contract  is  such  that  I  have  to  do  it."  This  was  all 
the  evidence  from  which  it  can  he  inferred  that  he  was  the  surety  of 
Wallis.  He  was  not  a  party  to  the  bond.  lie  made  no  contract  at 
the  time  of  its  execution.  What  is  suretyship?  It  is  an  accessory 
agreement,  by  which  one  person  binds  himself  for  another  already 
bound.  No  application  can  be  made  of  this  principle  to  the  facts. 
Ra3'mond's  liability  to  the  company  was  distinct  from,  and  anterior  to 
the  liability  of  the  obligor^s,  to  the  bond. 

The  second  objection,  that  notice  was  not  given  to  the  surety,  can- 
not be  maintained.  So  fai*  as  the  rights  and  remedies  of  the  insur- 
ance company  are  concerned,  appellant  and  Wallis  are  both  princi- 
pals. Hough  wa^  primarily  liable  for  any  defalcations  ;  and  the  com- 
pany was  not  compelled  to  sue  Wallis  before  resorting  to  its  remedy 
against  the  surety.  Where  two  persons  execute  a  bond,  one  as  prin- 
cipal and  the  other  as  surety,  one  is  eciually  bound  to  the  obligee  as 
the  other. 

In  the  cases  io  which  reference  has  been  made,  there  was  a  different 
reh^tion  between  i\\v  parties.  In  White  vs.  Walker,  31  III.,  422,  the 
question  arose  as  to  th(^  necessity  of  notice  to  a  guarantor,  before  the 
conuncnccnicnt  of  suit  ajj^ainst  him.  The  liability  was  secondarj^  de- 
])en(hint  on  the  <K>i'ault  of  the  lessee.  Under  such  circumstances,  this 
court  held  that  it  was  but  reasonable  that  the  guarantor  should  have 
notice  of  the  ilet'ault  before  suit,  so  that  he  might  make  payment.  In 
the  case  of  I>abcock  vs.  Bryant,  12  Pick.,  133,  the  undertaking  of  the 
defendant  was  collateial  only  :  the  relation  of  guarantor  and  guarantee 
existed,  and  the  conrt  held  that  in  snch  case  there  must  be  a  rea^oria- 
blc  notice. 

In  lliis  case  the  Miiity  did  not  amco  to  do  sometliinix  upon  the  per- 
loiinance  of  sonu*  ,H-t  ()f  his  i>rin</i|t:d.  The  nndertaking  of  the  surety 
was  ])riniarv.  I 'e  stipulate*!  for  no  notice:  l^nt  agreed  to  do  a  cer- 
lain  thing  in  n  certain  specific  cvimU.  This  event,  the  fiiilure  of  the 
l)rincipal  to  ]>ay  owv  all   moneys   collected,   might  have  been  known 
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to  him.  He  could  easily  have  obtained  the  requisite  infonnation. 
Ordinary  inquiry  would  have  afforded  him  a  knowledge  of  the  con- 
duct of  the  principal.  The  default  did  not  lie  within  the  peculiar 
knowledge  of  the  opposite  part}^  In  such  cases  no  notice  is  necessa- 
ry before  suit.  In  Orme  vs.  Young,  3  E.  C.  L.,  35,  the  plaintiff  sued 
upon  a  bond  executed  by  his  son  and  ten  securities  for  twenty-two 
thousand  pounds,  payable  by  installments  of  one  thousand  pounds 
half-yearly,  until  nine  thousand  pounds  sliould  be  paid,  at  which  time 
the  residue  was  to  be  paid.  Default  was  made  in  the  payment  of  the 
residue  of  the  principal  sum,  and  continued  so  until  the  principal  be- 
came a  bankrupt.  No  notice  had  been  given  to  the  sureties  of  this 
default.  Gibbs,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  said  : 
**  A  neglect  to  give  notice  to  the  suret}*  that  the  de])tor  has  made  de- 
fault, does  not  discharge  him."  vSee,  also,  Taylor  vs.  Bank  of  Ken- 
tucky, 2  J.  J.  Marshal,  5G4.  Pittsburg,  Ft.  Wayne  &  Chicago  Rail- 
way Co.  vs.   Schaeffer,  Penn.  St.  U.,  3(10. 

It  was,  however,  error  to  render  judgment  on  the  bond  without  a 
surrender  of  the  notes  of  Wallis.  It  is  true  that  Raymond  terms 
them  ^'casli  tickets,"  but  the  form  given  in  the  record  is  that  of  an 
ordinar}'  note  for  money.  It  is  wrong  in  every  view  to  permit  a  cred- 
itor to  retain  notes,  and  also  have  judgment  for  the  same  indebted- 
ness. So  far  as  appears  from  the  record,  these  notes  are  still  in  the 
possession  of  Raymond,  or  he  may  have  transferred  them  to  third 
parties,  and  the  debtor  may  be  compelled  to  pay  them.  They  should 
be  surrendered  on  tiie  trial,  or  proof  nuide  that  tliey  had  Ijeen  given  uj), 
K)  that  the  debtor  is  released  fnmi  bis  don])le  liability.  If  the  notes 
have  been  received  in  actual  })ayment  of  the  defaleation,  then  the  lia- 
bility upon  the  bond  is  discharged.  This  fact  should  be  inquired  of 
y)V  the  jury. 

Thejudgmejit  is  reversed,  and  the  cause  reiiuuidcd. 

Reversed. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


Ax>peal  from  General  Terra ^  Supreme  Courts  Second  Judicial  District, 


ELLEN  E.  MALLORY,  Respondent,        1 

vs,  y 


TRAVELEKS  INS.  CO.,  Appellant* 


By  the  policy,  the  C(>mi>!niy  agreed  to  pay  the  .sum  insured  after  proof  that  the 

*  insured  ^liall  have  sustained  i^ersonal  injury,  caused  bv  any  accident,  if  such  in- 
juries sliall  occasion  death  witliin  three  months :  and  i^  he  shall  sustain  any  i)er- 
sonal  injury  which  sliall  not  be  fatal,  but  shall  totally  disable  him  from  busines>. 
then,  on  satisfactory  i^roof  of  such  injury,  compensation  shall  be  paid  to  him, 
etc.,  "provided,  always,  that  no  claim  shall  ])e  made  under  this  policy  by  the 
said  insured,  in  re>i)ect  to  any  injury,  unless  the  same  shall  be  caused  by  some 
outward  and  visible  means,  of  whicli  proof  satisfactory  to  the  company  shall  be 
furnished.-' 

The  policy  was  procured  by  the  deceased,  and  he  paid  the  premium,  making  the  lo<s 
payable  to  the  i)laintitt'.'  Thi^  was,  in  ettect,  a  policy  procured  by  him  upon  his 
own  life,  and  an  assignment  thereof. 

The  insured  was  last  seen  alive,  walking  toward  a  railroad  bridge,  which  was  used, 
to  a  considerable  extent,  by  pedestrians,  for  crossing  the  stream.  The  body  was 
foun<l,  a  few  days  atterwards,  in  a  pond  near  the  bridoce.  There  was  a  wound 
upon  the  head,  aiid  a  break  in  the  corresponding  part  of  the  hat. 

From  the  facts,  it  appeared  either  that  the  death  was  caused  by  an  iiyury  received  by 
an  accident,  or  bv  the  suieidal  act  of  the  deceased.  The  presumption  is  ai;ain>t 
the  latter. 

It  was  for  tln^  jury  to  say  how  the  wound  was  caused,  and  to  determine  its  cftect  upon 
the  Cjuestioii,  whether  tlu'  death  was  the  result  of  an  accidental  injury,  or  whether 
the  deceased  had  destroyed  his  own  life. 

The  insured  was  a  canvasser  for  the  company.  The  president  had  once  told  him  that 
he  nnist  be  cautious,  as  the  ((►mpany  did  not  wish  to  insure  insane  or  intemperate 
persons.  Upon  two  occasions,  several  year>  before  making  his  application,  he  had 
been  insane.  In  his  application  he  ditrnot  state  this  fact,  but  did  state  that  there 
were  no  circum>tances,  which  rendered  him  ])eculiarly  liable  to  accident. 

The  gtneral  conversation  with  the  president  had  no  tendancy  to  show  a  fraud- 
ulent concialment  of  material  facts  upon  making  the  ai^plicatioii.  It  did  not  con- 
vey the  idea  that  the  comi»any  regarded  those  who  had  been  a  long  time  before  in- 
sane, as  ])eculiarly  liable  to  accident. 

The  terms  "outward  and  visible  means,"  ai>])lied  only  to  injuries  not  causing  death  in 
three  months,  :iii<l  to  such  <»Mly  as  entitled  the  deceased  to  certain  sums  from  the 
comjiany  <luriiig  their  continuanee. 

If  a  wound,  ]>r()dMeed  by  an  aceiil<nt.  did  not  cause  his  death,  but  did  cause  him  to 
fall  into  the  water,  where  he  die<l  from  drowning,  then  his  death  was  accidental. 

The  judge  wa>  right  in  ehargintr  that  if  the  decea>ed  did  not  conceal  any  fact,  which 
ill  his  own  mind  was  material  in  making  the  ai)plication,  the  policy  wa^*  not  void. 

*  Decisiou  rciclcicil  Dec  lilli.  IsTl. 
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This  action  is  brought  upon  an  accident  policy  of  insurance,  is- 
sued upon  tlie  life  of  W.  S.  Mallory,  for  tiie  sum  of  $2,000,  for  the 
benefit  of,  and  made  payable  to,  plaintiff.  By  the  policy,  the  defend- 
ant agreed  to  pay  the  sum  insured,  "within  ninety  days  after  suffi- 
cient proof,  that  the  insured  at  any  time  within  the  term  of  this  pol- 
icy, shall  have  sustained  personal  injury,  caused  by  any  accident  within 
the  meaning  of  this  policy  and  the  conditions  hereunto  annexed,  and 
such  injuries  shall  occasion  death  within  throe  months  after  the  hap- 
pening thereof."  *' And  if  the  assured  shall  sustain  any  personal  in- 
jury, which  shall  not  be  fatal,  but  which  shall  absolutely  and  totally 
disable  him  from  the  prosecution  of  business,  then,  on  satisfactory 
proof  of  such  injury,  compensation  shall  be  paid  to  him,"  etc.  ''Pro- 
vided, always  that  no  claim  shall  be  made  under  this  policy,  by  the 
said  insured,  in  respect  of  any  injuiT,  unless  the  same  shall  be  caused 
by  outward  and  visible  means,  of  which  proof  satisfuctory  to  the  com- 
pany shall  be  furnished,"  etc.  The  facts  pertinent  to  the  questions 
discussed  and  disposed  of.  api)ear  in  the  opinion. 

CIkovkk.  J. 

The  question  whether  the  plaiutiir  had  an  insurable  interest  in  the 
life  of  the  deceased,  does  not  arise  in  this  case.  The  insurance  was  upon 
the  life  of  AV.  S.  Mallory.  The  policy  was  procured  by  liim,  and  he 
paid  the  premium  therefor,  nnd  nuule  the  loss  payable  to  the  plaintitf, 
(his  daughter)  or  legal  representatives.  Thi<.  in  etl'ect.  was  a  policy 
procured  by  him  upon  his  own  life,  and  an  assignment  thereof  to  the 
l)laintiff.  (irosvenor  vs.  The  Atlantic  Fire  Ins.  Co..  17  N.  Y.,  391  ; 
Rawls  vs.  American  3Intnal  Ins.  Co..  27  N.  Y..  2'S*2.  There  was  no 
eiTor  in  denying  the  defendant's  motion  for  a  non-suit.  No  ground 
for  such  motion  was  stated,  and  in  such  a  case  the  well  settled  rule  is, 
that  there  is  no  eiTor  committed  ))y  denying  it.  Although  there  may 
be  a  defect  in  the  plaintill's  i)roof.  if  the  defect  was  such  that  it  might 
have  been  supplied  if  i)oint(Ml  out  upon  the  motion.  Vmi  there  was 
no  such  defect.  The  proof  shows  that  deceased  had  been  staying  at 
his  brother's,  at  Bridge} )ort.  Conn.,  for  about  a  week  ;  that  he  left  the 
house  on  Sunday,  and  was  last  seem  alive  on  that  day,  walking  to- 
ward a  railroad  bridge  ovi-r  «  culvert,  across  a  stream  emptying  into 
the  soun<l,  Avhere  the  waters  of  the  ^^onnd  set.  to  some  extent,  into  the 
land,  and  uj)  the  stream  at  high  tide:  that  this  ])ridg('  was  n-^ed  l)y 
pedestrians  to  ero^s  the  --treani,  to  a  enn>ideiable  extent  ;  that  the 
body  of  the  dccea>(Ml  was  found  in  the  })on(l  not  far  from  tlie  bridge. 
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in  a  few  days  thereafter.  The  policy  was  one  embracing  cases  only 
where  the  death  was  caused  by  an  injur}^  received  from  an  accident. 
From  the  facts  above  stated,  it  appeared  either  that  the  death  was 
caused  b}^  such  an  injury,  or  the  suicidal  act  of  the  deceased  ;  but  the 
presumption  is  against  the  latter.  It  is  contrary  to  the  general  con- 
duct of  mankind ;  it  shows  gross  moral  terpitude  in  a  sane  person. 
That  it  resulted  from  the  former  cause,  was  to  some  extent  rendered 
more  probable  by  the  wound  upon  the  head  of  the  deceased,  and  the 
break  in  the  corresponding  part  of  his  hat.  Although  this  wound 
might  have  been  made  after  the  deceased  was  in  the  water,  or  while 
falling  in,  yet  it  was  for  the  jury  to  say  how  it  was  caused,  and  to  de- 
termine its  eliect  upon  the  question  whether  the  death  was  the  result 
of  an  accidental  injury,  or  whether  the  deceased  had  destroyed  his 
own  life.  The  court  did  not  err  in  charging  the  jury  that  the  conver- 
sation between  the  president  of  the  company  and  the  deceased  had  no 
bearing  upon  this  particular  application.  It  was  proved  that  the  de- 
ceased, at  the  time  of  his  death  was,  and  for  some  time  previous  to 
procuring  the  policy  had  been,  a  canvasser  for  applications  for  insur- 
ance with  the  defendant.  That  in  an  interview  with  the  president,  the 
deceased  remarked  that  he  could  procure  a  great  number  of  applications 
in  Newark.  To  which  the  president  in  substance  replied,  that  he  must 
be  cautious,  as  the  company  did  not  wish  to  insure  insane  i)ersons,  or 
p(;rsons  of  luibit>  of  intoxication.  This  evidence  was  relied  upon  by 
the  defendant  to  avoid  tlie  policy,  in  connection  with  the  facts  proved 
that  the  deceased,  twenty  years  before  making  the  application,  had  a 
severe  fever,  during  which  he  was  more  or  less  insane,  but  that  after 
recovering  therefrom  he  was  sane  until  three  or  four  years  before  that 
time,  when  he  was  insane,  from  what  cause  did  not  appear,  and  was 
})lacod  for  about  three  months  in  a  retreat  for  such  persons,  when  he 
was  discliar<>:ed  cured  therelVora,  from  which  time  to  his  death  he  more 
or  less  attended  to  business  ;  was  sane,  or  at  most  the  evidence  of  a 
want  of  sanity  was  so  slight  during  any  portion  of  this  period,  as 
hardly  warranted  the  submission  of  any  question  thereon  to  the  jury. 
'J'hat  the  deceased  did  not  state  to  the  company  upon  making  applica- 
tion for  the  policy,  that  he  ever  had  been  insane,  but  did  state  there 
were  no  circumstances  which  rendered  him  peculiarly  liable  to  acci- 
dent. This  general  conversation  with  the  president  some  time  before 
the  ai)plicatioii,  had  no  tendency  to  show  a  fraudulent  concealment  of 
material  facts,  upon  making  the  ai)i)lication.  There  was  no  evidence 
tendinu  to  show  that  he  was  then  insane,  or  that  he  had  been  for  some 
time  before,  and  this  conversation  did  not  convey  to  his  mind  the  idea 
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that  the  company  regarded  those  that  a  long  time  before  had  been 
insane,  as  peculiarly  liable  to  accidents.  The  construction  put  upon 
the  contract  in  the  charge  was  correct.  That  constiniction  was  that 
the  terms  outward  and  visible  means  applied  only  to  injuries  not 
-causing  death  in  three  months,  and  to  such  only  as  entitled  the  de- 
■ceased  to  certain  sums  from  the  company  during  their  continuance,  as 
provided  by  the  policy.  The  part  of  the  charge  to  the  effect  that  if  the 
wound  led  to  the  cause  of  his  death,  then  it  would  be  an  accidental 
death,  could  have  been  understood  only  in  the  sense  of  the  wound  be- 
ing produced  by  an  accident,  but  that  this  not  causing  death,  did 
•cause  him  to  fall  into  the  water,  where  he  died  from  drowning,  then 
the  death  was  accidental.  So  understood,  it  was  entirely  correct. 
The  judge  was  right  in  charging  that  if  the  deceased  did  not  conceal 
any  fact  which,  in  his  own  mind,  was  material,  in  making  the  applica- 
tion, the  policy  was  not  void.  Kawls  vs.  The  American  Mutual  Life 
Ins.  Co.,  27  N.  Y.,  282  ;  Van  Lindeman  vs.  Desborough,  14  Eng.  C. 
L.,  343  ;  and  Valton  vs.  National  Fund  Life  Assur.  Co.,  20  N.  Y.,  32. 
Cases  cited  by  counsel  were  cases  where  false  answers  were  given  to 
inquiries  made,  and  have  no  application  to  this  case.  The  counsel 
was  mistaken  in  his  exception  to  the  charge,  that  if  the  deceased  was 
insane,  so  that  he  could  not  know  right  from  wrong,  that  his  death  in 
such  a  condition  was  an  accident  that  would  entitle  him  to  recover. 
The  judge  did  not  so  charge.  The  Judge  did  charge  that  if  his  condi- 
tion at  the  time  was  such  that  he  could  not  distinguish  right  from 
wrong,  if  it  was  such  that  he  could  not  be  held  in  his  own  mind  to 
know  that  he  was  doing  nn  act  which  would  produce  death,  then  he 
was  an  involuntary  ngent,  and  the  lesnlt  of  that  involuntary  act  pro- 
ducing death  was  an  accident.  This  i)art  of  the  chai-ge  was  not  ex- 
cepted to.  Hence,  no  question  arises  thereon  for  review  by  this  court. 
The  defendant  can  sustain  no  injury  from  the  want  of  a  proper  excej)- 
tion,  even  if  right  in  its  law,  for  the  reason  that  there  was  no  evidence 
tending  to  show  that  the  deceased  di»l  not  know  that  keeping  his  head 
under  water  for  a  sullicient  time  would  cause  his  death.  It  was  whol- 
ly immaterial  whether  Lawton  ever  told  .Johnson  that  the  deceased 
was  insane,  or  when  he  told  him  so.  I'hc  defendant  conld  not  have 
sustained  any  injury  IVoni  tliis  testimony. 

Tlie  judgment  ajipeajed  [iVom]  iiiiist  be  jillii-nied.  witii  cost>. 

All  concur. 

Judtxnient  atliiined. 
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SUPREME  COUKT  OF  ILLINOIS, 

!^EPTEMBEU   TERM,    1870. 


Appi^al  from  Superior  Court  of  Chicago, 


THE  HOME  MUTUAL  FIRE  INS.  CO.,  Aj^p't,  1 


ALBERT  G.  GARFIELD,  Appellee ^ 

Tlio  o])i(utiniis  to  tlic  f<n*m  of  tlio  action  and  the  rij^ht  of  the  plaintiff  to  f^iie,  cannot  \ye 
availed  of  liere.  These  were  raised  by  demurrer  in  the  court  below,  and  this  hav- 
ing' bct'ii  overrulrd,  special  i)leas  were  filed.  The  appellant  should  have  abided  by 
hi<  dt'inurn'r,  if  he  desired  to  preserve  the  questions,  raised  by  it,  to  this  court. 

The  insured,  m  rejily  to  a  (piestion  in  the  apnlieation,  as  to  what  the  title  to  the  prop- 
erty was,  and  whether  it  was  ineunibere<i  by  mortgage  or  otlierwise,  and  to  what 
amount,  answered,  ''  Fee  simple/'  At  that'time  he  had  a  fee  simple  title,  subject 
to  an  incumbrance.  The  i>erson  holding  the  incumbrance  informed  the  officers  of 
the  lact,  before  the  policy  was  is>ued,  and  the  incumbrance  was  mentioned  in  the 
l)olicy. 

IhJd.XhwX  consideriuii:  the  apiilication  an<l  i>oliey  together,  the  answer  to  tbe 
(iuesti«)u  \\:i<.  Fee  Niini)le;  sul>ject  In  the  lien  of  Ueynolds.  "There  was  no  cod- 
eealment  <>f  the  true  character  of  the  title,  ami  consequently  no  fraud  i)ractised." 

J{y  the  term^  of  the  policy,  tbe  company  agreed  to  pay  the  sum  insured,  within  three 
months  after  the  loss,  iind  notice  thereof,  "unless'the  directors  shall,  within  saiil 
three  mniitlis.  «let<'rniine  to  rebuild  or  re|)lace  the  property  destroyed."  A  notice 
that  the  company  elected  to  rebuild,  was  given  to  the  insured. 

7/c/r/,  tbnt  the  company  merely  reserved  the  right  to  replace  the  property,  to 
avoid  the  ]):i\  nieut  of  the 'money. '  \'\nn\  the  lapse  of  a  reasonable  time  after  duo 
u(»tice  to  n-biiild,  without  promjjt  mea>ures  bein^  taken  for  such  purpose,  the 
comjiany  is  liable  for  the  amount  of  the  ])olicy.  and  mterest. 

The  notice  etfeetcMl  no  change  in  the  character  of  the  contract,  and  it  was  error  to 
instruct  tilt  Jiny  that  "tlie  company  was  bound  to  rebuild  the  building,  destroyed. 
cost  what  il  "may." 

The  charter  (tf  tbe  eomi)any  provided  that  the  directors  should  not  expend  in  build- 
ing or  rei):iir>  m(»re  tliaii  tlu  <um  in>ured  on  the  premises. 

IIchK  tli:if  this  was  ;i  part  of  tlii'  coiUract  between  the  parties.  Therefore,  tht^ 
disl»ur>«emtni.  in  r«'bnildiug.  of  a  sum  larger  than  that  specilied  in  the  policy, 

Wtiuld  ]»e  ;i  \  iol.-ition  of  till'  ell;irter. 

The  jif.liey  w:i^  for  sri.(MMi.    The  judgment  of  tbe  court  below  for  ^,079,  is  reversed^ 

and  the  e:iu-e  remiindt d. 

Thornton.  J. 

This  ]<  ;in  action  of  covenant,  iii)oii  a  policy  of  insurance,  brought 

*  l)eci>i()ii  rendered  Jan. -r.tl..  1^71. 
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l)y  the  insured  against. the  company.  After  the  destruction  of  the 
property  by  fire,  a  notice  to  rojjuild  was  given,  according  to  the  clause 
contained  in  the  policy. 

The  ol)jections  to  the  form  of  the  action,  and  the  right  of  the  plain- 
tiff to  sue,  cannot  be  availed  of  here.  These  were  raised  by  demurrer 
in  the  court  below^  as  the  declaration  set  forth  at  length  the  policy, 
and  the  notice  to  rebuild.  This  having  been  overruled,  special  pleas 
were  filed.  The  appellant  should  have  abided  by  his  demurrer,  if  he 
desired  to  preserve  tlie  questions  raised  by  it,  to  this  court.  Russell 
vs.  Whiteside,  i  Scam.,  8  ;  American  Express  Co.  vs.  Pincknay,  29 
111.,  40G. 

Appellant  is  a  Mutual  Insurance  Company,  iind  insured  the  property 
of  appellee  to  the  amount  of  five  thousand  dollars.  The  application  and 
]>olicy  contain  these  wonls :  *'Loss,  if  any,  paya])le  to  \Vm.  C.  Rey- 
nolds, trustee,  or  order,  as  his  interest  may  appear."  Ry  the  policy  the 
company  promised  to  pay  the  sum  insured  ''  within  three  months  next 
alter  the  property  shall  be  burnt,  destroyed  or  demolished  by  lire,  and 
notice  thereof  given  by  the  act,  during  the  time  this  policy  shall  re- 
main in  force,  unless  the  directors  shall  within  said  three  months,  de- 
termine to  rebuild  or  rei)lace  the  property  destroyed."  In  condition 
VII  annexed  to  the  policy,  and  a  i)art  of  it,  it  is  declared  that ''If 
the  interest  in  the  proi)erty  to  ))e  insured  be  a  lease-hold  interest,  or 
other  interest  not  absolute,  it  must  be  so  stated  in  the  policy,  other- 
wise the  same  shall  be  void." 

Section  fourteen  of  the  eharti'r  is  as  ftjllows:  ••The  directors  shall 
settle  and  i)ay  all  losses  wiJliin  three  months  after  they  shall  have 
been  notified  as  aforesaid,  unless  they  shall  ju<lge  it  prosier  within  that 
time  to  rebuild  the  house  or  hou-es  destroyed,  or  rei»air  tlu;  damages 
sustained,  whu-h  they  are  empowtMcd  to  do  in  a  couvenient  time,  pro- 
vided they  do  not  lay  out  and  e.xpeud  in  sueli  buil(lini;s  or  rei)airs 
more  [than]  the  sum  insured  on  tlu'  i)reniises."  cVe. 

It  turther  appears  that  in  rei)ly  to  the  (|Uestion,  AVhat  is  tlie  title, 
and  whether  encumbered  by  mortizauc  or  otluMwise,  and  t(;  what 
amount,  the  answer  was,  ''Fee  simple."  The  pnKW' shows  that  at  the 
date  of  the  poliey,  I\eyn(»Ms  heM  an  eiieuH)l)ran('e  on  the  property  to 
the  amount  often  tlKMisand  d«»]lars.  It  is  insisted  tiiat  the  fraudulent 
concealment  of  the  title  remlered  tlie  policy  void.  Campbell,  an 
agent  of  the  company,  te^tilied  substantially  that  Reynolds  ealled  in 
the  olliee  and  sai«l  he  ha<l  been  niakinu"  a  loan  to  (iai'lield  ;  that  Gar- 
tield  had  a  poliey.  but  it  wa-^  uol  sati-factory  :  that  he  desired  one 
in    the    llonie   Mutual.    an<l   ii-(|i;e-te<l    h'm   to  make   a  -ui'\ey  of  the 
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building.  He  made  the  survey,  and  tlien  consulted  with  the  vice-pres- 
ident, and  wrote  the  application  in  the  office  of  the  company.  Upon 
cross-examination,  he  said,  "The  matter  was  all  talked  over  between 
Reynolds  and  the  vice-president."  From  both  the  policy  and  outside 
information,  the  officers  of  the  company  had  full  knowledge  of  the 
loan  and  encumbrance.  They  knew  that  Reynolds  wanted  the  insur- 
ance effected  for  the  better  security  of  the  money  he  had  loaned. 
They  knew  from  the  policy  itself  that  there  was  an  incumbrance. 

Proof  of  a  fee  simple  estate  accompanied  with  these  explanatory 
circumstances,  would  be  a  compliance  with  the  seventh  condition  at- 
tached to  the  policy.  To  permit  the  company  to  have  the  benefit  of 
this  stringent  provision,  with  the  evidence  before  us,  would  be  to  coun- 
tenance the  perpetration  of  a  gi'oss  fraud. 

The  proof  was  that  the  assured  party,  at  the  time  of  the  insurance 
had  a  fee  simple  title,  subject  to  an  incumbrance.  This  was  mention- 
ed in  the  policy.  The  company  had  notice  of  it,  and  should  have 
made  further  iuciuiry,  or  rejected  the  application.  There  was  not  a 
c;oncealnieut  of  the  true  character  of  the  title,  and  consequently  no- 
i'raud  practised.  This  is  not  like  the  case  of  Illinois  Mut.  Fire  Ins. 
Co.  vs.  Marseilles  Man'f 'g  Co.,  1  Gill.,  23G.  In  that  case,  the  court 
said,  "Neither  of  the  policies  or  the  applications,  which  are  parts  oi" 
the  policies,  express  that  the  title  of  the  defendants  in  error  to  the 
land  was  less  than  an  estate  in  fee  simple,  or  that  the  same  was  in- 
cumbered," and  therefore  they  were  properly  declared  void.  In  this 
case,  the  disclosure  was  sufficient,  when  the  ix)licy  informed  the  com- 
pany that  Reynolds  had  a  lien  upon  the  property. 

In  determining  the  meaning  and  eflect  of  the  answer  as  to  the  title 
to  the  property,  we  should  consider  the  application  and  policy  togeth^ 
er.  In  this  view,  the  answer  to  the  question  as  to  title  and  incum- 
brance was :  "  Fee  simple ;  subject  to  the  lien  of  Reynolds."  We 
do  not,  therefore,  think  that  the  policy  was  void. 

It  is  claimed  that  the  suit  was  not  instituted  in  proper  time,  under 
the  charter  of  the  company.  We  have  examined  the  stipulation  ot^ 
the  parties,  and  do  not  think  this  defense  can  now  be  made. 

All  other  (juestions  raised  may  be  resolved  into  one :  What  is  the- 
liability  of  the  ai)pellant?  As  authorized  by  the  policy,  a  notice  to 
rebuild  was  <j:iven,  an<l  is  as  follows: 

Albert  (i.  (larlicM,  Esq.,  Chicago:  Dear  Sir — In  conformity  with 
the  provisions  of  policy  No.  5,881,  of  the  Home  Mutual  Fire  Insur- 
ance Co.,  of  Illinois,  you  are  hereby  notified  that  the  compan}^  elects 
to  rebuild  the  lour  story  frame  building  formerly  situated  on  the  south- 
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west  corner  of  Franklin  and  Tyler  streets,  in  the  city  of  Chicago,  and 
occupied  as  a  tinwai-e  manufactory,  being  the  same  premises  insured  un- 
der the  above  described  policy  of  insurance  and  destroyed  by  fire  on  or 
about  the  21st  day  of  February,  1868.  Every  other  right  existing 
under  the  same  policy  of  insurance  is  hereby  expressly  reserved  • 
You  are  hereby  requested  to  furnish  at  the  earliest  practicable  mo- 
ment, plans  and  specifications  of  the  constiniction  of  the  building,  in 
accordance  with  the  custom  of  insurance  in  such  cases  of  loss  adjust- 
ments. Trtily  yours,  I.  K.  Murphy,  Sec'y. 

April  24th,  1868. 

It  is  assumed  that  this  notice  changed  the  policy,  changed  the  en- 
tire character  of  the  contract,  and  that  thereby  the  company  agreed 
to  replace  the  property  destroyed,  without  an}'  reference  to  the  amount 
of  the  cost.  It  is  urged  that  the  policy  is  in  the  nature  of  an  alter- 
native contract,  and  that  the  company,  in  giving  the  notice  and 
making  the  election,  made  it  an  absolute  contract  to  rebuild,  and 
having  failed  to  rebuild,  became  liable  for  all  damages  for  breach  of 
such  contract.  The  policy  is  not  in  the  altrrnative  to  pay  a  sum  of 
money  or  to  rebuild  the  house.  The  langunge  is  '^to  pay"  the 
sum  insured  unless  the  "directors  shall  determine  to  rebuild."  It  is 
equivalent  to  sa^'ing  it  will  pay  a  sum  certain  if  it  fail  to  rebuild. 
The  company  merely  reserved  the  right  to  replace  the  property  to 
avoid  the  payment  of  the  money.  Its  liability  was  for  the  money,  to 
be  discharged  by  the  performance  of  some  other  act.  This  conduct 
on  the  part  of  the  company,  in  giving  notice,  should  be  looked  upon 
with  disfavor,  unless  good  faith  is  manifested  in  all  its  subsequent 
proceedings.  Upon  its  determination  to  rebuild,  it  should  proceed 
immediately  with  the  work,  or  be  held  liable  for  the  insurance.  Upon 
a  lapse  of  a  reasonable  time  after  due  notice  to  rebuild,  without 
prompt  measures  for  such  pur[)ose,  by  the  comi)any,  it  is  liable  for  the 
amount  of  the  policy  and  interest. 

If,  then,  the  notice  etfected  no  change  in  the  contract,  it  was  error 
to  instruct  the  jury  that  the  "  company  was  bound  to  rebuild  the 
building  destroyed,  cost  what  it  may." 

Section  fourteen  of  the  charter,  already  quoted,  is  an  express  limi- 
tation, even  if  there  was  a  contract  to  rebuild.  The  assured,  by  vir- 
tue of  his  policy,  became  a  member  of  the  company,  and  is  presumed 
to  know  its  charter  and  bv-laws.  The  chartc?-,  by  which  alone  the 
company  has  a  legal  existence,  expressly  declares,  that  when  the  di- 
rectors shall  judge  it  i)roper  to  rebuild,  thoy  shall  not  lay  out  and 
expend  an  amount  greater  than  the  sum  insured.     This   is  a  positive 
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restriction  upon  the  company,  in  the  expenditure  of  money.  It  was  a 
part  of  the  contract  known  to  both  parties.  Therefore,  the  disburse- 
ment of  a  sum  in  rebuilding,  larger  than  the  sum  specified  in  the  pol- 
icy, and  limited  by  the  law,  and  agreed  to  by  the  contracting  parties, 
would  be  palpable  violation  of  the  charter.  This  the  court  ought  not 
to  enforce. 

As  the  judgment  of  the  court  below  was  for  eight  thousand,  five 
hundred  and  seventy-nine  dollars,  it  is  reversed,  and  the  cause  re- 
manded. 

Reversed. 


STATUTE  LAWS. 


[^(,outinue<l  from  Jime  X umber.! 

Sec.  0.  The  annual  meeting  for  the  election  of  directors  shall  be 
liolden  at  such  time  in  the  month  of  January,  as  the  by-laws  of  the 
company  may  direct :  provided,  however,  that  if  for  any  cause,  the 
stockholders  shall  fail  to  elect  directors  at  any  annual  meeting,  they 
may  hold  a  special  meeting  on  some  subse(|uent  day  for  the  purpose, 
by  giving  thirty  da^s'  previous  notice  thereof  in  some  newspaper  in 
general  circulation  in  the  county*  where  the  principal  office  of  the  com- 
pany shall  I  )e  kept ;  and  the  directors  chosen  at  any  such  annual  or 
si)ecial  meeting,  shall  continue  in  ollice  until  the  next  annual  meeting, 
and  until  their  successors  shall  have  been  duh'  elected  and  qualified. 

Si:r.  10.  The  directors  shall  choose,  by  ballot,  a  president  from 
their  own  number,  and  shall  fill  all  vacancies  that  may  arise  in  the  board 
or  in  the  ijresidency  thereof;  and  the  board  of  directors,  or  a  majority' 
of  them,  when  convened  at  the  ollice  of  the  company,  shall  be  com- 
petent to  exercise  all  the  powers  vested  in  them  by  this  chapter.  The\' 
,>hall  also  have  power  to  ai)point  a  secretary,  and  any  other  officers 
au<l  agents  necessary  fur  transacting  the  business  of  the  com- 
])any,  i)aying  such  salaries  and  taking  such  securities  as  they  may 
judge  reasonable  ;  they  niay  onlaiu  and  establish  bv-laws  and  regu- 
lations, not  inconsisteut  with  this  cha[)ter,  or  with  the  constitution 
and  laws  of  this  Slate  and  of  the  United   States,  as  shall  appear 
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them  necessary  for  regulating  and  conducting  the  business  of  the 
■company  ;  and  it  shall  be  their  duty  to  keep  full  and  correct  records 
of  their  transactions,  which  shall  at  all  times  be  open  to  the  inspec- 
tion of  the  stockholders. 

Sec.  11.  All  policies  or  contracts  of  insurance  made  or  entered 
into  by  the  company,  may  be  made  either  with,  or  without  the  seal 
thereof ;  they  shall  be  subscribed  by  the  president  or  such  other  officer 
as  may  be  designated  by  the  directors  for  that  purpose,  and  shall  be 
attested  b}'  the  secretary,  and,  being  so  subscribed  and  attested,  they 
shall  be  obligatory  on  the  company. 

Sec.  12.  Transfers  of  stock  may  be  made  by  any  share-holder,  or 
his  legal  representative,  on  the  books  of  the  company,  subject  to  such 
reasonable  restrictions  as  the  directors  may  from  time  to  time  make 
in  their  by-laws,  and  subject,  also,  to  any  provisions  of  the  laws  of 
this  State  relating  to  such  transfers. 

Sec.  13.  Whenever  any  company  organized  under  this  chapter 
shall,  in  the  opinion  of  the  directors  thereof,  require  an  increased 
amount  of  capital,  they  shall,  if  authorized  by  the  holders  of  two- 
thu'ds  of  the  stock,  file  with  the  secretary  of  State  a  certificate,  set- 
ting forth  the  amount  of  such  desired  increase,  and  thereafter  such 
■company  shall  be  entitled  to  have  the  increased  amount  of  capital 
fixed  by  said  certificate,  and  the  examination  of  securities  composing 
the  capital  stock  thus  increased,  shall  be  made  in  the  same  manner  as 
is  provided  in  section  seven  of  this  chapter  for  capital  stock  originally 
paid  in. 

Sec.  14.  No  fire  insurance  company  organized  under  any  law  of 
this  State,  shall  make  any  dividend,  except  from  the  surplus  profits 
arising  from  its  business.  In  estimating  such  profits,  there  shall  be 
reserved  therefrom : 

First — A  sum  equal  to  the  whole  amount  of  premiums  on  unexpired 
risks  and  policies,  which  are  hereby  declared  to  be  unearned  premi- 
ums. 

Second — All  sums  due  the  company  on  bonds  and  mortgages,  bonds, 
stocks  and  book  accounts,  of  which  no  part  of  the  principal  nor  the 
interest  thereon  has  been  paid  during  the  preceding  year,  and  for 
which  foreclosure  and  suit  has  not  been  commenced,  or  which,  after 
judgment  obtained  thereon,  shall  have  remained  more  than  two  years 
unsatisfied,  and  on  which  interest  shall  not  have  been  paid  ;  and 

Third — All  interest  due  or  accrued  and  remaining  unpaid  for  which 
the  company  does  not  hold  securities  as  hereinbefore  provided :     Pro- 
vided, that  any  company  may  declare  dividends,  not  exceeding  ten  per 
—54 
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cent,  on  its  capital  stock  in  any  one  year,  that  possesses  an  accumu- 
lated fund  in  addition  to  the  amount  of  its  capital  stock,  and  of  such 
dividend,  and  all  actual  outstanding  liabilities,  equal  to  one-half  the 
amount  of  all  premiums  on  risks  not  terminated  at  the  time  of  making 
such  dividend.  Any  dividend  made  contrary  to  the  provisions  of  this 
section,  shall  subject  the  company  making  the  same  to  a  forfeiture  of 
its  charter,  and  each  stockholder  receiving  it  to  a  liability  to  the  cred- 
itors of  such  company,  to  the  extent  of  the  dividend  received,  beside 
the  other  penalties  and  punishments  prescribed  by  law.  This  section 
shall  not  apply  to  the  declaration  of  scrip  dividends  by  participating 
companies ;  but  no  such  scrip  dividend  shall  be  paid,  except  from 
surplus  profits  after  reserving  all  sums  as  above  provided,  including 
the  whole  amount  of  premiums  on  unexpired  risks.  The  word  "year/'' 
wherever  used  in  this  section,  shall  be  construed  to  mean  the  calendar 
year. 

Sec.  15.  Xo  company  organized  under  this  chapter  shall  purchase^ 
hold  or  convey  real  estate,  except  for  the  purposes  and  in  the  manner 
herein  set  forth,  to-wit : 

1.  Such  as  shall  be  requisite  for  its  convenient  accommodation  in 
the  transaction  of  its  business  ;  or, 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith,  by  way 
of  security  for  loans  previously  contracted,  or  for  money  due  ;  or, 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debt 
previously  contracted  in  its  legitimate  business,  or  for  money  due  ;  or, 

4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments,  de- 
crees, or  mortgages  obtained  or  made  for  such  debts ;  and  it  shall  not 
be  lawful  for  any  such  company  to  purchase,  hold  or  convey  real 
estate  in  any  other  case,  or  for  any  other  purpose  ;  and  all  such  real 
estate  as  may  be  acquired  as  aforesaid,  and  which  shall  not  be  neces- 
sary for  the  accommodation  of  such  company  in  the  transaction  of  its 
business,  shall  be  sold  and  disposed  of  within  two  years  after  such 
company  shall  have  acquired  title  thereto,  unless  the  company  shall 
procure  a  certificate  from  the  Superintendent  of  Insurance  that  the 
interests  of  the  company  will  sutter  materially  by  a  forced  sale  there- 
of, in  which  event  the  sale  may  be  postponed  for  such  period  as  the 
said  siiporinteiulent  shall  direct  in  said  certificate. 

Skc.  IC.  Kvory  person  etfecting  insurance  in  any  mutual  company, 
and  also  their  Ihmis,  executors,  administrators  and  assigns,  continuing 
to  be  so  insured,  slijill  thereby  become  members  of  said  corporation  dur- 
ing the  period  of  insurance,  and  shall  be  bound  to  pay  for  losses  ami 
such  necessary  ex})ense^  as  aforesaid  accruing  in  and  to  said  coni])!!- 
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ny,  in  proportion  to  the  amount  of  his  deposit  note  or  notes.  Tha 
directors  shall,  as  often  as  they  deem  necessary,  after  receiving  no- 
tice of  any  loss  or  damage  by  fire  sustained  by  any  member,  and  ascer- 
taining the  same,  or  after  the  rendition  of  any  judgment  against  said 
company  for  loss  or  damage,  settle  and  determine  the  sums  to  be  paid 
by  the  several  members  thereof  as  their  respective  portion  of  such 
loss,  and  publish  the  same  in  such  manner  as  they  shall  see  fit,  or  as 
the  by-laws  shall  have  prescribed ;  and  the  sum  to  be  paid  by  each- 
member  shall  always  be  in  proportion  to  the  original  amount  of  his 
deposit  note  or  notes,  and  shall  be  paid  to  the  officers  of  the  company 
within  thirty  days  next  after  the  publication  of  said  notice.  And  if 
any  member  shall  for  the  space  of  thirty  days  after  the  publication  of 
said  notice,  and  after  personal  demand  for  payment  shall  have  been 
made,  neglect  or  refuse  to  pay  the  sum  assessed  upon  him  as  his  pro- 
portion of  any  loss  as  aforesaid,  in  such  cases  the  directors  may  sue 
for  and  recover  the  whole  amount  of  his  deposit  note  or  notes,  with 
costs  of  suit ;  but  execution  shall  only  issue  for  assessments  and  costs 
as  they  accrue,  and  every  sucli  execution  shall  be  accompanied  by  a 
list  of  losses  for  which  the  assessment  is  made.  If  the  whole  amount 
of  deposit  notes  shall  be  insufiicient  to  pay  the  loss  occasioned  by  any 
fire  or  fires,  in  such  case  the  sufferers  insured  by  the  said  company, 
shall  receive  towards  making  good  their  respective  losses,  a  propor- 
tional share  of  the  whole  amount  of  said  notes,  according  to  the  sums 
by  them  respectively  insured  ;  but  no  member  shall  ever  be  required 
to  pay  for  any  loss  occasioned  by  fire  or  inland  navigation,  more  than 
the  whole  amount  of  his  deposit  note. 

Sec.  17.  Every  mutual  insurance  company  shall  embody  the  word 
''Mutual"  in  its  title,  which  shall  appear  upon  the  first  page  of  everj^ 
policy  and  renewal  receipt ;  and  every  stock  company  shall  upon  the 
face  of  every  policy  and  renewal  receipt  in  some  suitable  manner,  ex- 
press that  such  policy  or  receipt  is  a  stock  policy  or  receipt,  and  neither 
class  of  companies  doing  business  in  this  State,  shall  issue  any  policy 
other  than  that  appropriate  to  its  class  :  Provided,  that  any  mutual 
insurance  company  now  doini::  business  in  this  State,  having  net  assets 
not  less  than  two  hundred  thousand  dollars  invested  as  provided  in 
section  six  of  this  chapter,  for  the  capital  stock,  may  issue  i)olicies 
either  upon  the  nuitual  or  stock  plan,  and  may  continue  to  do  such 
kind  of  business  as  above,  as  long  as  their  assets  shall  continue  in- 
vested as  above ;  and  providccl  further,  that  any  mutual  insurnnce 
company  having  assets  <o   invented,  shall  have   the  ri^ht  to  expose 


Digitized  by 


Google 


852  Statute  Laws.  [^July 

itself  to  loss  on  any  one  risk  or  hazard,  either  by  one  or  more  policies, 
to  an  amount  not  exceeding  five  per  cent,  thereof. 

Sec.  18.  It  shall  be  the  duty  of  the  president  or  vice-president 
and  secretary  of  each  fire  insurance  company  organized  under  this 
chapter,  or  incorporated  under  any  law  of  this  State,  annually,  on  the 
first  day  of  January,  or  within  thirty  days  thereafter,  and  of  each 
marine  insurance  company  within  sixty  da3^s  thereafter,  to  prepare 
xmder  oath,  and  deposit  in  the  office  of  the  Superintendent  of  Insur- 
ance, a  statement  of  the  condition  of  such  company  on  the  thirty-first 
da}^  of  December  then  next  preceding,  exhibiting  the  following  facts 
and  items,  in  the  following  form,  namely : 

First — The  amount  of  the  capital  stock  of  the  company,  specifying 
the  amount  paid  and  unpaid. 

Second — The  property  or  assets  held  by  the  company,  specifying  : 

1.  The  value,  or  as  nearly  as  may  be,  of  the  real  estate  owned  by 
such  company,  where  situate,  and  value  of  buildings. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the 
credit  of  the  company,  specifying  in  what  banks  the  same  is  deposited. 

3.  The  amount  of  cash  in  the  hands  of  agents  and  in  course  of 
transmission. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  consti- 
tuting the  first  lien  on  real  estate,  on  which  there  shall  be  less  than 
one  year's  interest  due  or  owing. 

5.  Tlie  amount  of  loans  on  which  interest  shall  not  have  been 
paid  within  one  year. 

6.  The  amount  due  the  company  on  which  judgments  have  been 
obtained,  and  the  cash  value  thereof. 

7.  Tlie  amount  of  stocks  of  this  State,  the  United  States,  of  any 
incorporated  city  of  this  State,  and  of  any  other  stocks  owned  by  the 
company,  specifying  tlic  amount,  number  of  shares,  and  par  and  mar- 
ket vahie  of  each  kind  of  stock. 

8.  The  amount  of  stocks  held  as  collateral  security  for  loans,  with 
the  amount  loaned  on  each  kind  of  stock,  its  par  value  and  market 
value. 

1).     The  amount  of  assessments  on  stock  or  premium  notes,  unpaid. 

10.  The  amount  of  interest  actually  due  and  unpaid,  and  the 
amount  of  interest  accrued  but  not  due. 

11.  The  amount  of  i)remium  notes  on  which  policies  are  issued. 

12.  The  number  of  policies  in  force. 

13.  The  amount  insured  undrr  ull  policies  in  force. 
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14.  The  amount  of  premiums  received  thereon. 

15.  The  amount  of  all  other  assets,  specifying  what. 
Third — The  liabilities  of  such  company,  specifying  : 

1.  The  amount  of  losses  due  and  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  incurred  during  the  year,  including  those 
claimed  and  not  due,  and  of  those  reported  to  the  company  upon 
which  no  action  has  been  taken. 

4.  The  amount  of  dividends  declared  and  due,  and  remaining  un- 
paid. 

5.  The  amount  of  dividends,  either  cash  or  scrip,  declared,  but 
not  due. 

6.  The  amount  of  money  borrowed,  and  security  given  for  the 
payment  thereof. 

7.  The  amount  required  for  re-insurance,  as  provided  in  this  act. 

8.  The  amount  of  all  other  existing  claims  against  the  company. 
Fourth — The  income  of  the  company  during  the  preceding  year, 

specifying : 

1.  The  amount  of  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received. 

4.  The  amount  of  income  received  from  other  sources. 

Fifth — The  expenditures  during  the  preceding  year,  specifying : 

1.  The  amount  of  losses  paid  during  the  year,  stating  how  much 
of  the  same  accrued  prior,  and  how  much  subsequent  to  the  date  of 
the  preceding  statement,  and  the  amount  at  which  losses  were  esti- 
mated in  such  preceding  statement. 

2.  The  amount  of  dividends  paid  during  the  year. 

3.  The  amount  of  expenses  paid  during  the  year,  including  com 
missions  and  fees  to  agents  and  ofTieers  of  the  company. 

4.  The  amount  paid  in  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 

Sec.  19.  The  statement  of  any  such  companvi  the  capital  of  which 
is  composed  in  whole  or  in  part  of  notes,  shall,  in  addition  to  the 
foregoing,  exhibit  the  amount  of  notes  originally  forming  the  capital, 
and  also  what  proportion  of  said  notes  is  still  held  by  such  company 
and  considered  capital.  Every  insurance  company,  organized  under 
any  law  of  this  State,  failing  to  make  and  deposit  such  statement,  or 
to  reply  to  any  inquiry  of  the  said  superintendent,  shall  be  subject  to 
a  penalty  of  five  hundred  dollars,  and  an  additional  five  hundred  dol- 
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lars  for  every  month  that  such  company  shall  continue  thereafter  to 
transact  any  business  of  insurance. 

Sec.  20.  It  shall  not  be  lawful  for  any  insurance  company,  asso- 
ciation or  partnership,  incorporated,  organized  or  associated  under  the 
laws  of  any  other  State  of  the  United  States,  or  any  foreign  govern- 
ment, for  any  of  the  purposes  mentioned  in  this  chapter,  directly  or 
indirectly,  to  transact  any  business  of  insurance  in  this  State  without 
first  procuring  from  the  superintendent  a  certificate  of  authority  so  to 
do ;  nor  shall  it  be  lawful  for  any  person  or  corporation,  directly  or 
indirectly,  to  act  as  agents  in  this  State  for  any  such  company  or  as- 
sociation, either  in  procuring  applications  for  insiu-ance,  taking  risks, 
or  in  any  manner  transacting  the  business  of  insurance,  without  first 
procuring  from  the  superintendent  a  license  so  to  do,  stating  also 
that  said  company  has  complied  with  all  the  requisitions  of  this 
act  applicable  to  such  company,  and  depositing  a  certified  copy 
of  such  license  in  the  office  of  the  recorder  of  the  county  in  which  the 
office  or  place  of  })usiness  of  such  agent  or  agents  may  be  established ; 
nor  shall  it  be  lawful  for  any  insurance  company,  association  or  part- 
nership organized  under  the  laws  of  any  other  State,  directly  or  indi- 
rectly to  take  risks  or  transact  business  of  insurance  in  this  State, 
iiuless  possessed  of  the  amount  of  actual  capital  required  of  similar 
companies  formed  under  the  provisions  of  this  chapter,  nor  unless  the 
entire  cai)ital  stock  of  said  company  be  fully  paid  up  and  invested  as 
required  by  the  laws  of  the  State  where  organized ;  and  anj-  company 
desiring  to  transact  an}'  business  as  aforesaid,  by  any  agent  or  agents, 
in  this  State,  shall  file  with  the  superintendent  a  written  instrument, 
duly  signed  and  sealed,  authorizing  any  agent  or  agents,  of  such  com- 
pany, in  this  State,  to  acknowledge  service  of  process,  for  and  in  be- 
half of  such  company  in  this  State,  consenting  that  service  of  process, 
mesne  or  final,  upon  any  such  agent  or  agents,  shall  be  taken  and 
held  to  be  as  valid  as  if  served  upon  the  company  according  to  the 
laws  to  this  or  any  other  State  or  country,  and  waiting  all  claim  or 
right  of  error  by  reason  of  such  acknowledgment  of  service,  also 
waiving  all  claim  or  right  to  transfer  or  remove  any  cause  then  or 
thereafter  i)endiiig  in  any  of  the  courts  of  this  State,  wherein  such 
company  ma^'  be  a  party,  to  any  of  the  courts  of  the  United  States: 
and  consenting  that  suit  may  be  brought  thereon  in  the  county  where 
the  property  insured  was  situated,  or  where  the  same  was  insured  and 
that  service  of  process  made  therein  by  the  sheriff  of  such  county  by 
sending  a  copy  thereof  b}'  mail  addressed  to  the  company  at  the  place 
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of  its  principal  office  when  it  ceased  to  do  business  as  aforesaid,  at 
least  thirty  days  prior  to  taking  judgment  in  said  suit,  shall  be  as 
valid  as  if  personall}^  made  upon  said  company  according  to  the  laws 
of  this  or  any  other  State  or  government ;  provided,  that  the  sheriff's 
return  shall  show  the  time  and  manner  of  such  service :  they  shall 
also  file  with  the  superintendent  a  certified  cop}"  of  their  charter  or 
deed  of  settlement,  together  with  a  statement,  under  the  oath  of  the 
president  or  vice-president,  or  other  chief  officer,  and  the  secretary  of 
the  company,  for  which  he  or  they  may  act,  stating  the  name  of  the 
company  and  place  where  located  ;  the  amount  of  its  capital,  with  a 
detailed  statement  of  the  facts  and  items  required  from  the  companies 
organized  under  the  laws  of  this  State,  as  per  sections  eighteen  and 
nineteen  of  this  chapter ;  also  a  copy  of  the  last  annual  report,  if 
any  was  made,  under  any  law  of  the  State  by  which  such  company 
was  incorporated. 

Sec.  21.  Any  company  incorporated  by  or  organized  under  the 
laws  of  any  foreign  government,  shall  deposit  with  the  Superintend- 
ent of  Insurance,  for  the  benefit  and  security  of  the  policy  holders  resid- 
ing in  this  State,  a  sum  not  less  than  one  hundred  thousand  dollars  in 
stocks  of  the  United  States  or  of  the  State  of  Oliio,  said  stocks  not 
to  be  received  by  said  superintendent  at  a  rate  above  their  par  value ; 
the  stocks  and  securities  so  deposited  may  be  exchanged  from  time  to 
time  for  other  like  securities.  So  long  as  the  company  so  <lepositing 
shall  continue  solvent  and  coini)ly  with  the  laws  of  this  State,  it  shall 
"be  permitted  by  said  superintendent  to  collect  the  interest  or  divi- 
demls  on  said  deposit.  It  shall  not  be  lawful  for  an}'  such  company  to 
insure  within  the  limits  of  this  State  on  a  single  risk  or  hazard,  eith 
er  by  one  or  more  policies,  to  an  amount  greater  than  five  per  cent, 
of  the  capital  of  such  company  as  hereinafter  defined.  For  the  pur- 
poses of  this  act,  the  capital  of  any  foreign  insurance  company,  doing 
fire  insurance  business  in  this  State,  shall  be  deemed  to  be  the  aggre- 
gate value  of  its  deposits  with  the  insurance  or  other  (Jei)artments  of 
this  State,  and  of  the  other  States  of  the  United  States,  for  the  ben- 
efit of  i)olicy  holders  in  this  State,  or  in  the  United  States,  and  its 
assets  and  investments  certified  according  to  the  provisions  of  this  act 
in  the  United  States  ;  provided,  that  such  assets  and  investments  be 
vested  in  and  held  within  the  llnited  States,  by  trustees,  citizens  of 
the  United  States,  appointed  })y  the  board  of  directors  of  the  com- 
pany, and  approved  by  the  insurance  commissioner  of  the  State  where 
invested,  for  the  benefit  of  the  policy  holders  and  creditors  in  the  Uni- 
ted States.     The  trustees  so  chosen,  are  hereby  empowered  to  take 
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hold  and  convey  real  and  personal  property  for  the  purposes  of  the 
trust,  subject  to  the  same  restrictions  as  insurance  companies  of  this- 
State. 

Sec.  22.  Every  insurance  company,  other  than  life,  organized  by 
the  act  of  Congress,  or  under  the  laws  of  any  other  State  or  govern- 
ment, shall,  annually,  at  the  same  time  and  in  the  same  form  and 
manner  as  required  of  similar  companies  organized  under  the  laws  of 
this  State,  file  a  statement  of  its  condition  and  affairs  in  the  oflSce  of 
the  Superintendent  of  Insurance.  Any  company  organized  under  or 
incorporated  by  any  foreign  government,  shall  also  furnish  a  supple- 
mentary statement  for  the  year  ending  on  the  preceding  thirty-first  day 
of  December,  verified  by  the  oath  of  the  manager  of  such  company 
residing  in  the  United  States ;  such  supplementary  statement  shall 
comprise  a  report  of  their  business  and  affairs  in  the  United  States,, 
as  required  from  companies  organized  in  this  State,  together  with  any 
other  information  that  may  be  required  by  the  Superintendent  of  In- 
surance. If  the  said  annual  statement  shall  be  satisfactory  evidence 
to  the  Superintendent  of  Insurance  of  the  solvency  and  ability  of  such 
company  to  meet  all  its  engagements  at  maturity,  and  that  the  said 
deposit  is  maintained  as  hereinbefore  provided,  he  shall  issue  renewal 
certificates  of  authority  to  the  agents  of  said  company,  certified  cop- 
ies of  which  shall  be  filed  in  the  county  recorder's  office  of  the  county 
where  the  agency  is  located,  during  the  month  of  January  in  each 
year,  or  within  sixty  days  thereafter,  which  certificates/  shall  be  the 
authority  of  such  agents  to  issue  new  policies  in  this  State  for  the  en- 
suing year. 

Sec.  23.  Any  company  heretofore  organized  under  any  law  of  this 
State  for  any  of  the  purposes  mentioned  in  this  chapter,  which  has 
taken  notes  or  obligations  of  its  stockholders  for  any  portion  or  por- 
tions of  the  amount  subscribed  by  them  to  its  capital  stock,  shall  retain 
from  any  dividend  declared  to  such  stockholders,  their  keirs  or  assigns,, 
fifty  per  cent,  of  the  amount  of  such  dividend,  and  apply  the  same  as 
a  credit  upon  such  stock  notes  until  such  notes  shall  be  fully  paid ;. 
and  the  whole  amount  now  or  hereafter  payable  to  any  such  company 
on  stock,  notes  or  obligations,  shall,  within  Qve  years  from  the  first 
day  of  Jul}',  A.  D.  1869,  be  collected  and  invested  by  said  company 
in  the  manner  required  by  the  sixth  section  of  this  chapter ;  and  any 
joint  stock  insurance  companies  of  the  kind  contemplated  in  this 
chapter,  heretofore  organized  under  the  laws  of  this  State,  with  a  less 
capital  than  two  hundred  thousand  dollars,  shall,  within  fiA'e  years 
fi'oni  the  first  day  of  July,  A.  D.  1869,  increase  its  capital  stock  to  at 
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least  two  hundred  thousand  dollars,  paid  up  and  invested  in  the  man- 
ner required  by  the  sixth  section  of  this  chapter ;  and  any  company 
failing  to  comply  with  any  of  the  provisions  of  this  section  shall  for- 
feit its  charter. 

Sec.  24.  All  buildings  heretofore  or  hereafter  insured  by  any  mu- 
tual insurance  company,  shall  be  pledged  to  such  company,  together 
with  the  right  and  title  of  the  insiu*ed,  in  the  lands  upon  which  they 
are  situate,  to  the  amount  of  the  premium  note  to  be  insured ;  and 
the  company  shall  have  a  lien  thereon  to  the  amount  of  such  note,  but 
the  lien  of  the  company  shall  not  take  effect  until  the  company  shall 
file  with  the  recorder  of  the  county  in  which  the  property  insured  is 
situate,  a  certificate  stating  the  date,  number  and  amount  of  such  pre- 
mium note,  and  such  a  description  of  the  property  insured  as  will  en- 
able any  one  readily  to  identify  the  same.  The  recorder  shall  record 
and  index  said  certificate  in  his  book  of  liens,  for  which  he  shall  re- 
ceive the  sum  of  fifty  cents  ;  and  all  liens  heretofore  acquired  by  any 
insurance  company  shall  continue  in  force  under  this  act. 

CHAPTER  II. 

LIKE  INSURANCE. 

Section  1.  Any  number  of  persons,  not  less  than  thirteen,  may 
associate  and  form  a  corporation  or  compaii}^,  to  make  insiu-ance  upon 
the  lives  of  individuals,  and  every  insurance  appertaining  thereto  or 
connected  therewith,  on  the  mutual  or  stock  plan,  and  to  gi'ant,  pur- 
chase or  dispose  of  annuities. 

Sec.  2.  Every  life  insurance  company  organized  under  the  laws  of 
this  State,  shall  have  authority  to  reinsure  any  risk  herein  authorized 
to  be  undertaken. 

Sec.  3.  Xo  life  insurance  eompan}^  organized  under  the  laws  of  this 
State,  shall  undertake  any  business  or  risk,  except  as  herein  provided, 
and  no  company,  partnershiiD  or  association,  organized  or  incorporated 
by  act  of  Congi-ess,  or  under  the  laws  of  this  or  any  other  State  of  the 
United  States,  or  by  any  foreign  government,  transacting  the  business 
of  life  insurance  in  this  State,  shall  be  permitted  or  allowed  to  take 
any  other  kind  of  risks  except  those  connected  with  or  appertaining 
to  making  insurance  on  life,  and  granting,  purchasing  and  disposing 
of  annuities  ;  nor  shall  the  business  of  life  insurance  in  this  State  be 
in  anywise  conducted  or  transacted  by  any  eompan}',  partnership  or 
association,  which  in  this  or  any  other  State  or  country,  makes 
insurance  on  marine,  fire,  inland  or  au}^  other  risk  :  Provided,  that  in- 
surance companies  now  doing  a  life  and  accident,  or  accident  insur- 
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ance  business  within  this  State,  shall  not  be  prohibited  by  the  provis- 
ions of  this  act  from  the  continuance  of  the  same. 

Sec.  4.  The  persons  referred  to  in  the  first  section  of  this  chap- 
ter, shall  be  designated  as  corporators,  and  they  shall  file  in  the  oflSce 
of  the  secretary  of  State,  a  declaration,  signed  by  each  of  the  corpor- 
ators, setting  forth  their  intentions  to  form  a  company  for  the  purposes 
named  in  this  chapter,  which  declaration  shall  comprise  a  copy  of  the 
charter  they  propose  to  adopt,  and  the  said  charter  shall  set  forth  the 
name  of  the  company,  the  place  where  it  is  to  be  located,  the  kind  of 
business  to  be  undertaken,  the  manner  in  which  the  corporate  powers 
of  the  company  are  to  be  exercised,  the  manner  of  electing  the  trus- 
tees or  directors,  and  the  number  thereof,  and  officers,  a  majority  of 
whom  shall  be  citizens  of  this  State,  and  the  time  of  such  election, 
the  manner  of  filling  Aacancies,  the  amount  of  capital  to  be  employed 
and  such  other  particulars  as  may  be  necessary  to  explain  and  make 
manifest  the  objects  and  puiposes  of  the  company- ,  and  the  manner 
in  which  it  is  to  be  conducted. 

Sec.  5.  Whenever  the  corporators  shall  file  such  declaration  with 
the  secretar}'  of  State,  it  shall  })ccome  his  duty  to  submit  the  same 
to  the  attorney  general  lor  examination,  and  if  found  by  him  to  be  in 
accordance  with  the  provisions  of  this  act,  and  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  and  of  this  State,  he 
ishall  certify  to  the  same,  and  doliver  it  back  to  the  said  secretary, 
w^ho  shall  cause  the  said  declaration,  with  the  certificate  of  the  attor- 
ney general,  to  be  recorded  in  a  book  to  be  kept  for  that  puri>ose,  and 
upon  application  of  the  corporators  to  said  secretary,  it  shall  become 
his  duty  to  furnish  a  certified  copy  of  such  declaration  and  certificate 
to  the  said  corporators. 

Sec.  G.  Whenever  the  corporators  shall  have  received  from  the 
secretary,  the  certified  copy  provided  for  in  section  five  (5)  of  this 
chapter,  and  desire  to  proceed  to  organize  such  comj^any,  they  shall 
publish  their  intention  in  a  paper  published  and  having  general  circu- 
lation in  the  county  in  which  said  company  is  to  be  organized ;  and 
when  such  intention  shall  have  been  published  in  said  newspaper  for 
six  weeks,  they  may  open  })ooks  to  receive  subscriptions  to  the  capi- 
tal stock,  and  keep  such  books  open  until  the  amount  required  by  this 
act  is  subscribed,  and  may  then  proceed  to  distribute  the  stock  among 
the  subscribers,  if  more  than  the  necessary  amount  is  subscribed,  and 
proceed  to  collect  in  the  said  capital,  and  complete  the  organization 
of  the  company.  When  any  life  insurance  company,  organized  under 
this  chai:>ter,  or  any  law  of  this  State,  shall,  in  the  opinion  of  the 
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board  of  directors  thereof,  require  a  larger  amount  of  capital  than 
that  fixed  by  its  charter  or  certificate  of  incoq^oration,  they  shall,  if 
Authorized  by  the  holders  of  two-thirds  of  the  stock,  file  with  the  sec- 
retary of  State  a  certificate  setting  forth  the  amount  of  such  desired 
Increase,  and  thereafter  such  company  shall  be  entitled  to  have  the 
increased  amount  of  capital  fixed  by  such  certificate,  and  the  same 
shall  be  invested  as  required  by  section  seven  (7)  of  this  chapter. 

Sec.  7.  No  life  insurance  company  shall  be  organized  under  this 
chapter  with  a  less  capital  than  two  hundi*ed  thousand  dollars.  The 
whole  capital  of  such  company  shall,  before  proceeding  to  business, 
be  paid  in  and  invested  in  treasury  notes,  or  in  stocks  of  the  United 
States,  or  in  stocks  of  the  State  of  Ohio,  or  in  mortgages  on  unin- 
cumbered real  estate  within  the  State  of  Ohio,  worth  double  the 
amount  loaned  thereon,  exclusive  of  buildings  thereon :  Provided, 
however,  that  nothing  herein  contained  shall  require  any  life  insurance 
company  already  organized  under  any  law  of  this  State  to  increase 
its  capital  stock. 

Sec.  8.  Au}^  life  insurance  company  organized  under  this  chapter, 
or  any  other  law  of  this  State,  may  invest  its  capital  in  stocks,  bonds 
and  mortgages,  or  securities  mentioned  in  the  preceding  section,  and 
change  and  invest  the  same  or  any  i)art  tliereof  in  like  manner,  at 
pleasure  ;  but  no  company  shall  commence  business  until  it  has  depos- 
ited with  the  Superintendent  of  Insurance  at  least  one  hundred  thou- 
sand dollars  in  the  stocks,  bonds  and  mortgages  aforesaid,  or  one  or 
more  of  them,  duly  made  or  assigned  to  said  superintendent,  in  trust 
for  the  puqioses  mentioned  in  this  act.  And  when  any  mortgage  of 
real  estate  has  been  or  shall  hereafter  be  assigned  to  said  superintend- 
ent, said  assignment  shall  be  immediately  entered  in  the  records  ' 
of  the  comity  in  which  such  real  estate  is  situate  ;  the  fee  for  record- 
ing of  wliich  shall  be  paid  by  the  comi)any. 

Sec.  9.  The  Superintendent  of  Insurance  shall  hold  such  securi- 
ties as  security  for  policy  holders  in  said  companies,  but  as  long  as 
any  company  so  depositing  shall  continue  solvent  he  shall  permit  such 
company  to  collect  the  interest  or  dividends  on  its  securities  so  de- 
posited, and  from  time  to  time  to  withdraw  such  securities,  or  any 
part  thereof,  on  depositing  with  said  superintendent  other  securities 
of  the  kinds  heretofore  named  and  of  equal  value  with  those  with- 
drawn. 

Sec.  10.  Whenever  tlic  cori)orators  shall  have  fully  organized 
such  company,  and  shall  have  deposited  with  the  superintendent  the 
requisite  amount  of   capital,  said    superintendent   shall  furnish  the 
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company  with  a  certificate  of  such  deposit,  which,  with  a  certified 
copy  of  the  papers  required  by  this  chapter,  when  filed  in  the  county 
recorder's  office  of  the  county  wherein  such  company  is  located,  shall 
be  the  authority  to  commence  business  and  issue  policies,  and  the  same 
may  be  used  in  evidence  for  and  against  the  company  in  all  suits. 

Sec.  11.  It  shall  be  lawful  for  any  life  insurance  company  organ- 
ized under  the  laws  of  this  State,  to  invest  its  accumulations  of  bonds 
and  mortgages  on  unincumbered  real  estate,  worth  fifty  per  cent,  more 
than  the  amount  loaned  thereon,  exclusive  of  buildings,  unless  such 
buildings  shall  be  insured  in  some  insurance  company  authorized  to  do 
business  in  this  State,  and  the  policy  or  policies  of  insurance  be  as- 
signed as  collateral  security  for  the  loan  so  made,  when,  in  addition 
to  the  amount  authorized  to  be  loaned  on  real  estate  exclusive  of 
buildings,  there  ma}-  be  added  thereto  not  exceeding  fifty  per  cent,  on 
the  amount  of  the  policy  or  policies  so  assigned  ;  or  in  stock  or  treas- 
ury notes  of  the  United  States  ;  or  in  stock  or  bonds  of  the  State  of 
Ohio  ;  or  in  bonds  of  any  county  or  incorporated  city  in  this  State, 
authorized  by  law  ;  or  in  first  mortgage  railroad  bonds  ;  or  to  invest 
not  to  exceed  ten  per  cent,  of  its  accumulations  in  the  stock  of  any 
dividend  pacing  railroad  company  ;  and  they  may  lend  the  same,  or  any 
part  thereof,  upon  the  pledge  of  such  stocks,  bonds  or  treasury  notes : 
Provided,  that  the  current  market  value  of  said  stocks,  bonds  or  treas- 
ury notes  of  the  United  States,  or  of  the  State  of  Ohio,  shall  be  at 
least  ten  (10)  per  cent,  more  than  the  amoimt  loaned  thereon,  or  that 
the  current  market  vahie  of  the  said  bonds  or  stocks  of  any  county, 
city  or  railroad,  shall  be  at  least  twenty-five  per  cent,  more  than  the 
amount  loaned  thereon  ;  or  they  may  loan  upon  the  stocks  of  the  na- 
tional 1  Kinks  incorporated  within  the  State  of  Ohio,  but  the  current 
market  value  of  such  stocks  shall  be  at  last  fifty  per  cent,  more  than, 
the  amount  loaned  thereon.  Loans  may  also  be  made  upon  an}'  pol- 
icy in  force  in  said  couipan}',  but  not  to  exceed  the  value  of  the  same 
according  to  the  Ixasis  hereinafter  provided. 

Sec.  12.  No  life  insurance  company  organized  under  the  laws  of 
this  Stat(\  shall  be  permitted  to  purchase,  hold  or  convey  real  estate, 
except  for  the  purposes  and  in  the  manner  herein  set  forth,  to-wit  : 

1.  Such  ;is  shall  be  requisite  for  its  immediate  accommodation  itt 
the  transaction  ol'  its  business  :  or, 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith,  by  way 
of  security,  for  loans  previously  contracted,  or  for  moneys  due  ;  or, 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings  ;  or. 
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4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments, 
-decrees  or  mortgages  obtained  or  made  for  such  debts ;  and  it  shall 
not  be  lawful  for  any  company  incorporated  as  aforesaid  to  purchase, 
hold  or  convey  real  estate  in  any  other  case  or  for  any  other  purpose. 

Sec.  13.  All  such  real  estate  as  may  be  acquired  as  aforesaid,  and 
which  shall  not  l)e  necessary  for  the  accommodation  of  such  company 
in  the  convenient  transactions  of  its  business,  shall  be  sold  and  dis- 
posed of  within  tw^o  years  after  such  company  shall  have  acquired  title 
to  the  same ;  and  it  shall  not  be  lawful  for  such  company  to  hold  such 
real  estate  for  a  longer  period  than  that  above  mentioned,  unless  the 
said  company  shall  procure  a  certificate  from  the  Superintendent  of 
Insurance  that  the  interests  of  the  company  will  suffer  materially  by  a 
forced  sale  of  such  real  estate,  in  which  event  the  time  for  the  sale 
may  be  extended  to  such  time  as  the  said  superintendent  shall  direct 
in  said  certificate. 

Sec.  14.  The  corporators,  or  the  trustees  or  directors,  as  the  case 
may  be,  of  any  life  insurance  company  organized  under  the  laws  of 
this  State,  shall  have  power  to  adopt  a  seal,  and  to  make  such  by-laws, 
not  inconsistent  with  this  act  or  the  constitution  and  laws  of  this 
State,  as  may  be  deemed  necessary  for  the  management  of  its  affairs. 

Sec.  15.  Suits  at  law  may  be  maintained  by  any  life  insurance 
comi)any  formed  under  the  laws  of  this  State,  against  any  of  its 
members,  otiicers,  policyholders  or  stockholders,  for  any  cause  relating 
to  the  business  of  such  company  ;  also,  suit  at  law  may  be  prosecuted 
and  maintained  by  any  member,  stockholder  or  policyholder,  or  the 
heirs  or  legal  representative  of  either,  against  such  company  for  losses 
which  may  have  accrued,  if  payment  is  withheld  more  than  two  months, 
on  all  risks,  alter  such  losses  shall  have  been  due. 

Sec.  16.  It  shall  not  be  lawful  for  the  directors,  trustees,  mana- 
gers or  officers  of  any  life  insurance  company,  organized  under  the 
laws  of  this  State,  directly  or  indirectly,  to  make  or  pay  any  dividend, 
or  pay  any  interest,  bonus  or  other  allowances  in  lieu  of  dividend, 
to  its  stockholders,  except  from  the  surplus  funds,  after  reserving 
therefrom  an  amount  suMicient  to  reinsure  all  its  outstanding  risks 
and  policies,  estimating  the  value  thereof  by  the  table  known  as  the 
American  experience  table,  with  interest  at  four  and  one-half  per  cent, 
per  annum. 

Sec.  17.  It  shall  be  the  duty  of  the  president  or  vice-president, 
and  secretary  or  actuary,  or  a  majority  of  the  trustees  or  directors  of 
each  life  insurance  company  organized  under  the  laws  of  this  State, 
annuall}',  on  the  first  day  of  January,  or  within  sixty  days  therealler. 
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to  prepare,  under  oath,  and  deposit  in  the  office  of  the  Superintendent 
of  Insurance,  a  statement  showing  the  condition  of  the  company  on 
the  thirty-first  day  of  December  then  next  preceding,  exhibiting  the 
following  facts  and  items,  in  the  following  form,  to-wit : 

1.  The  number  of  policies  issued  during  the  j-ear. 

2.  The  amount  of  insurance  effected  thereby. 

3.  Amount  of  premiums  received  during  the  year. 

4.  Amount  of  interest  and  all  other  receipts,  specifying  the  items ► 

5.  Amount  of  losses  paid  during  the  year. 

6.  Amount  of  losses  unpaid. 

7.  Amount  of  expenses. 

8.  Whole  number  of  policies  in  force. 

9.  Amount  insured  thereby. 

10.  Amount  required  to  re-insure  all  policies  in  force,  estimating 
the  same  by  the  table,  as  the  actuaries'  or  combined  experience  table, 
with  interest  at  four  per  cent,  per  annum ;  also,  amounts  of  all  other 
liabilities. 

11.  Amount  of  capital  stock,  specifying  amount  paid  and  unpaid. 

12.  Amount  of  assets,  and  manner  in  which  they  are  invested,, 
specifying  what  amount  in  iu:il  estate,  on  bonds  and  mortgages, 
stocks,  loans  on  stocks,  premium  notes,  credits  or  other  securities. 

13.  Amount  of  dividends  unpaid. 

14.  An  exhibit  of  the  policy  obligations  of  the  company,  as  fol^ 
lows  :  With  the  first  annual  statement  required  under  the  provisions 
of  this  chapter,  there  shall  be  prepared  and  deposited  a  schedule,, 
showing  the  number,  date,  age,  when  insured,  amount  insured,  term 
of  policy,  and  term  of  premium  of  all  policies  then  in  force,  and  with 
every  succeeding  annual  statement  a  schedule  of  the  foregoing  items 
as  to  all  policies  issued  during  the  year,  and  a  similar  schedule  as  to- 
policies  which  shall  have  ceased  to  be  in  force  during  the  year. 

Sec.  18.  It  shall  not  be  lawful  for  any  life  insurance  company, 
organized  by  act  of  Congress,  or  b}"  or  under  the  laws  of  any  other 
State  of  the  United  States,  to  transact  any  business  of  insurance  in 
this  State,  without  first  procuring  from  the  Superintendent  of  Insur- 
ance a  certificate  of  authorit}^  so  to  do  ;  nor  shall  it  be  lawful  for  any 
person  or  corporation,  directly  or  indirectly,  to  act  as  agent  in  this 
State  for  any  sucli  comi)aiiy,  either  in  procuring  applications  for  in- 
surance, takino-  risks,  or  in  any  manner  transacting  the  business  of 
insurance,  without  first  procuring  from  the  Superintendent  of  Insur- 
ance a  license  to  do  so,  in  which  said  Superintendent  shall  state  that 
said  company  has  conii)lied  with  all  the  requisitions  of  this  act  appli- 
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cable  to  such  company,  and  depositing  a  certified  copy  of  such  license 
in  the  office  of  the  recorder  of  the  county  in  which  the  office  or 
place  of  busines  of  such  agent  shall  be  established ;  nor  shall  it  be 
lawful  for  any  such  company  to  take  risks,  or  transact  any  business 
of  insurance  in  this  State,  unless  possessed  of  the  amount  of  actual 
capital  required  of  similar  companies  organized  in  this  State  under 
the  provisions  of  this  act ;  nor  unless  the  entire  capital  stock  of 
said  company  is  fully  paid  up,  and  invested  as  required  by  the  laws 
of  the  State  where  organized ;  and  any  such  company  desiring  to 
transact  any  such  business  in  this  State  by  an  agent  or  agents,  shall 
file  with  the  Superintendent  of  Insurance  a  written  instrument,  duly 
signed  and  sealed,  authorizing  any  agent  or  agents  of  such  company 
in  this  State,  to  acknowledge  service  of  process  for  and  in  behalf  of 
such  company  in  this  State,  consenting  that  the  service  of  process, 
mesne  or  final,  upon  any  such  agent  or  agents,  shall  be  taken  and 
held  to  be  valid,  as  if  served  upon  the  compan\^  according  to  the  laws 
of  this  or  any  other  State  or  government,  and  waiving  all  claims  or 
rights  of  error  by  reason  of  such  acknowledgement  of  service ;  also 
waiving  all  claim  or  right  to  transfer  or  remove  any  cause  then  or 
thereafter  pending  in  any  of  the  courts  of  this  State,  wherein  such 
company  may  1)e  a  party,  to  any  of  the  courts  of  the  United  States  ; 
said  company  shall  also  file  a  certified  copy  of  its  charter  or  deed  of 
settlement,  together  with  a  statement  under  the  oath  of  the  president, 
vice-president,  or  other  chief  officer  or  manager,  and  secretary  of  such 
company,  stating  the  name  of  the  company,  the  place  where  it  is  lo- 
cated, and  amount  of  its  capital,  with  a  detailed  statement  of  all  the 
facts  required  in  the  annual  statements  required  of  companies  organ- 
ized under  this  chapter,  except  as  to  statement  reciuired  by  item  four- 
teen, section  seventeen  of  this  chapter,  which  statements  shall  be  re- 
quired of  said  companies  only  when  required  by  the  Superintendent 
of  Insurance,  for  puri)oses  of  actual  valuation  as  provided  by  the  in- 
surance laws  of  this  State  ;  also,  a  copy  of  their  last  annual  report,  if 
any  were  made  ;  nor  shall  it  be  lawful  for  any  such  company  to  trans- 
act any  business  of  insurance  in  this  State,  unless  at  least  one  hund- 
red thousand  dollars  of  its  capital  is  invested  in  the  interest-paying 
bonds  or  stocks  of  the  L'nitcd  States,  or  of  this  State,  or  of  some 
other  State  of  the  I'nited  States,  of  the  market  value  of  one  hundred 
thousand  dollars,  in  the  city  of  New  York,  or  in  bonds  and  mortga- 
ges on  unincumbered  real  estate  in  this  State,  or  in  the  State  under 
the  laws  of  wliicli  such  cuuji)auy  is  or  may  'h'  or^ranized,  of  at  least 
double    the    value    of  tlie    amount   loaned  thereon  :  and    such  bonds 
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and  mortgages  deposited  with  the  Superintendent  of  Insurance 
of  this  State,  or  the  chief  financial  or  other  oflScer  of  the  State 
in  which  such  company  is  or  may  be  organized,  designated  by  the 
laws  of  such  State  to  receive  the  same ;  and  if  said  bonds  and 
mortgages  be  deposited  with  the  Superintendent  of  Insurance  or  other 
officer  of  another  State  as  aforesaid,  the  Superintendent  of  Insurance 
of  this  State  shall  be  furnished  with  the  certificate  of  such  other  State 
officer,  under  his  hand  and  official  seal,  that  he,  as  such  officer,  holds 
in  trust  and  on  deposit,  for  the  benefit  of  all  the  policy  holders  of 
such  company,  the  securities  above  mentioned,  giving  the  items  of 
such  securities,  and  stating  that  he  is  satisfied  such  securities  are 
worth  at  least  one  hundred  thousand  dollars  :  Provided  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  company  from  col- 
lecting the  interest  on  such  securities,  so  long  as  it  continues  solvent, 
and  complies  with  all  the  provisions  of  this  act  applicable  to  it,  nor 
from  exchanging  for  other  securities  of  equal  value,  and  of  the  kind 
hereinbefore  named,  with  the  officers  having  them  in  trust  as  afore- 
said. 

Sec.  19.  All  licenses  granted  by  the  Superintendent  of  Insurance 
in  pursuance  of  this  chapter,  shall  continue  in  force,  unless  suspended 
or  revoked,  until  the  first  day  of  April  of  the  year  next  after  the  date 
of  their  issue  ;  and  in  case  any  life  insurance  company  organized  un- 
der the  law^s  of  any  other  State  or  government,  shall  cease  to  do  bu- 
siness in  this  State  according  to  law,  the  said  company  shall  appoint, 
in  the  manner  herein  provided  for,  in  every  county  wherein  an  agency 
existed  at  the  date  of  such  discontinuance  to  do  business,  one  or  more 
agents  for  the  purpose  of  receiving  service  of  process  in  all  actions 
upon  policies  of  insurance  issued  to  the  citizens  of  this  State,  while 
such  company  was  lawfully  transacting  the  business  of  insurance  in 
this  State,  and  service  of  process  in  the  actions  aforesaid  uiX)n  such 
agents  shall  be  held  to  be  as  valid  as  actual  service  upon  the  compa- 
ny;  and  in  every  case  where  no  such  agent  shall  be  appointed,  the 
agent  last  designated  and  acting  for  said  company,  shall  be  deemed 
and  taken  to  be  duly  authorized  by  said  company  as  to  receive  sen'ice 
of  process  as  aforesaid  :  Provided,  however,  that  the  officer  serving 
such  i^rocess  shall  also  send  a  copy  of  the  process  served  on  such 
agent,  by  mail,  to  the  address  of  such  company,  at  the  place  of  its 
principal  or  home  office,  at  the  time  it  ceased  to  do  business  in  this 
State,  and  the  retiu-n  of  such  officer  upon  such  process  shall  distinctly 
show  that  such  copy  was  mailed  as  aforesaid,  at  least  thirty  days  be- 
fore any  judgment  shall  be  rendered  in  such  action. 
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LIKN   PLAN   AND   INVESTMENT   TOLICIES  OF  THE    LIFE 
ASSOCIATION. 

Early  in  the  present  year  the  Life  Association  of  America  issued 
their  Annual  Report,  representing  that  on  the  31st  day  of  December, 
1871,  the  total  assets  of  the  company  amounted  to  §3,613,153.50,  the 
total  liabilities  to  $3,246,516.05,  leaving  a  balance  of  $366,637.45  as 
surplus. 

About  the  same  time  it  was  ollicially  announced  to  the  public  that 
a  resolution  had  been  adopted  by  the  officers  of  the  company,  order- 
ing the  reservation  of  $200,000  of  the  reported  surplus  assets,  as  a 
safety  fund  for  Mie  better  security  of  the  policy-holders  ;  the  balance 
only,  $166,637.45,  to  be  distributed  as  dividends.     Subsequent  inves- 
tigations into  the  status  of  the  Association,  by  the  committee  of  ac- 
tuaries, appointed  at  the  instance  and  on  the  demand  of  the  New 
York  Board  of  Trustees,  revealed  the  fact  that  the  supposed  surplus 
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misled  bj  their  actuaries,  they  permitted  themselves  to  be  so  deluded 
and  misled  without  the  salutary  precaution  of  deliberate  inquiry.  It 
is  true  that  Mr.  Homans,  who  was  also  consulted  by  the  Association 
before  the  adoption  of  the  plan,  had  given  an  endorsement  of  it,  in 
an  off-hand  and  rather  unprofessional  certification  of  it,  as  introduc- 
ing "  a  reform  greatly  needed  in  the  practice  of  life  insurance,"  which 
has  since  been  extensively  advertised  by  the  company  in  their  agents'" 
manuals,  but  the  suppression  of  Mr.  Wright's  opinion  referred  to 
justifies  the  gravest  suspicion  that  private  emolument  was  strongly 
influential  in  inducing  the  adoption  of  the  plan  by  the  officers  of  the 
Association.  This  suspicion  is  strengthened  by  the  statement  put 
forth  by  the  New  York  committee,  that  25  per  cent,  of  the  savings  oa 
agent's  commissions  realized  by  the  action  of  the  new  plan,  and  an 
annuity  of  $1,500  were  settled  upon  the  reputed  inventor  of  the  plan,- 
as  compensation  for  the  use  of  it  by  the  Association. 

These  statements  will  suffice  to  call  attention  to  the  very  significant 
fact  that  Mr.  Wright,  although  he  signs  the  report  of  the  actuaries^ 
does  so  with  a  reservation,  which  it  is  plain  to  be  seen,  is  a  substan- 
tial dissent  from  the  view  taken  by  his  associates  of  the  lien  polic}' 
valuations,  the  form  of  reserved  opinion  being  preferred  by  him  to  a 
minority  report. 

It  will  be  observed  by  the  reader  of  the  New  York  committee's  re- 
port, and  that  of  the  actuaries,  that  there  are  two  distinctive  devices 
in  the  Life  Association  system  of  insurance,  the  Lien  polic}^  and  the 
Investment  Endowment  policy,  and  that  the  proper  disposal  of  these 
in  the  company's  valuation,  was  the  main  question  before  the  actua- 
rial council.  As  the  existence  of  the  policies  has  alwaj^s  been  a 
source  of  trouble  to  the  company  from  the  time  of  their  issue,  it  is 
proper  that  some  explanation  of  them,  both  anal}' tical  and  historical, 
should  he  given  to  the  public. 

The  Lien  Plan, — The  **Lien,"  or,  as  it  is  generally  distinguished 
in  the  company's  manuals,  the  "Low  Cash  Policy,"  is  a  policy  issued 
on  a  reduced  premium,  carrying  a  lien  the  equivalent  of  the  reduction, 
which,  while  it  remains  uncancelled,  operates  as  a  reduction,  also,  of 
the  face  of  the  policy.  For  example,  at  the  age  of  35  years,  the  re- 
duced premium  on  an  insurance  of  8 LOGO  is  $22.72,  the  lien  $20.40. 
At  the  age  of  50  years  tlie  premium  is  $40.20,  the  lien  $41.39.  At 
the  age  of  (10  years,  the  premium  is  $G3.33,  the  lien  $61.86.  At  the 
diHcreiil  a^os  the  liens  are  determinable  hy  the  reductions  made  in 
the  premiums  c1i;iruval)le  at  tliose  ages,  and  therefore  are  not  uniform. 
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The  claim  set  up  in  favor  of  the  lien  system  is,  that  it  cheapens  in- 
surance, as  the  face  of  the  policy  is  not  reduced  in  proportion  to  the 
amount  taken  off  from  the  premium. 

The  manner  in  which  the  liens  are  constituted,  and  the  position* 
which  they  should  hold  in  the  balance  sheet  of  the  company,  will  be 
made  plain  by  the  following  explanations : 

A  single  premium  for  an  insurance  of  $1,000  on  each  of  any  num- 
ber of  lives,  assume  1,000  lives  at  a  given  age,  and  at  an  assumed 
rate  of  interest,  which  in  the  present  case  is  four  and  one-half  per 
cent.,  is  that  sum  which,  if  paid  by  each  of  the  1,000  persons,  and 
accumulated  by  the  company  at  four  and  one-half  per  cent,  interest,, 
annually,  will  enable  the  company  to  pay  the  sum  of  $1,000  to  each 
of  the  estates  of  the  assured  as  they  may  severally  die,  and  until  the 
last  one  of  them  is  dead.  An  annual  premium  for  the  same  purpose 
and  on  the  same  conditions,  is  that  sum  which  being  paid  annually^  and 
accimiulated  as  before  stated,  will  during  the  lives  of  the  persons  be  the 
equivalent  of  the  single  premium  and  its  accumulations.  Therefore, 
it  is  plain  to  be  seen  that  the  sincjle  premium  is  the  present  value  of 
all  the  future  premiums  probable  that  are  payable  to  the  company 
during  the  lifetime  of  the  insured.  Hence,  one-tenth  part  of  the  sin- 
gle premium  is  tlie  present  value  of  ten  per  cent,  of  the  future  annual 
premiums  probable,  and  if  this  present  value  be  either  paid  the  com- 
pany in  cash,  or  be  made  a  lien  upon  the  policy,  the  holder  of  the 
policy  paying  to  the  company  interest  on  it  at  four  and  one-half  per 
cent,  annually,  the  company  may  make  a  ten  per  cent,  reduction  of 
the  annual  premium  without  damaging  its  solvency.  The  Life  Asso- 
ciation lien  is  of  this  nature,  differing  from  it  only  in  this  one  respect, 
that  it  is  the  present  value  of  ten  per  cent,  of  the  annual  premiums, 
capitalized  at  eight  per  cent,  per  annum  instead  of  four  and  one-half, 
and  this  eight  per  cent,  annual  interest  is  incorporated  into  the  pre- 
mium. If,  tliereforo,  the  lien  is  considered  an  offset,  it  must  also  be 
regarded  as  the  representative,  by  anticipation,  of  parts  of  premiums 
that  are  to  become  due  in  subsequent  years,  and  must  therefore  be  in 
the  hands  of  the  company,  together  with  its  accumulations  at  eight  per 
cent,  compound  interest,  when  those  premiums  become  due,  in  order 
that  the  comi)any  may  realize  the  premiums  in  full  from  year  to  year. 
The  lien,  therefore,  is  a  liability,  aiul  must  ap])ear,  not  on  the  credit 
side  of  the  balance  sheet  alone,  but  on  the  debit  side  as  well.  Hence, 
the  practice  of  the  Association  in  reporting  it  only  as  an  asset,  was  a 
falsification  of  its  true  status. 

This  conehisi(Mi  will   he  uii'lerstood  bv  those  who  are  familiar  with 
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th6  mathematical  basis  of  insurance,  and  may  be  understood  by  all 
^under  another  aspect  of  the  case,  by  observing  the  actual  or  practical 
effect  of  the  lien  upon  the  policy.  At  the  age  of  thirty-five  years  a 
policy  for  $1,000  on  the  life  plan  of  the  Association  carries  a  lien  of 
$20.04,  for  which  the  holder  pays  an  annual  premium  of  822.77.  At 
his  death  his  heirs  receive  $1,000,  less  $20.04,  the  amount  of  the  lien. 
Practically,  therefore,  he  is  insured  in  the  sum  of  $979.96,  instead  of 
$1,000.  The  effect  of  this  upon  the  valuation  of  the  policy  is  obvious. 
The  lien  practically  lessens  the  company's  reserve  liability  in  the  same 
proportion  that  it  lessens  the  face  of  the  policy  ;  or  if  the  company'  is 
charged  with  the  full  reserve  on  the  policy'  of  $1,000  as  a  liability,  it 
will  be  entitled  to  a  credit,  not  of  the  entire  lien,  $20.04,  but  of  a 
sum  that  shall  bear  the  same  ratio  to  the  entire  liability  on  $1,000, 
which  the  lien  itself  bears  to  the  face  of  the  policy,  and  this  would  be 
the  same  as  charging  the  company  with  its  actual  reserve  on  the  re- 
duced policy. 

The  falseness  of  the  Association's  returns,  therefore,  consisted  in 
their  reporting  the  liens  as  a  credit  and  omitting  to  carr}-  them  to  the 
debit  side  of  the  sheet  as  a  liability.  This  had  the  effect  to  swell  the 
surplus  of  the  balance  sheet  to  an  amount  exceeding  $366,000,  while 
the  true  surplus  was,  according  to  the  usual  mode  of  valuation  adopt- 
ed by  Mr.  Wright,  only  about  $53,000.  The  joint  report  of  the  actu- 
aries, it  is  true,  represents  the  surplus  a  little  over  $104,000.  But 
this  surplus  was  made  up  by  the  unusual  device  of  anticipating  futme 
interest,  or  excess  of  current  interest  over  four  per  cent.,  and  deduct- 
ing it,  although  unrealized  and  unaccrued,  from  the  actual  legal  lia- 
bility of  the  company  at  the  close  of  the  preceding  year,  a  proceeding 
which  it  is  easier  to  account  for  than  to  justify. 

Mr.  "SN' right  signed  the  report  with  n  reservation  in  an  appended 
explanation,  overruled,  evidently,  hy  his  associates,  one  of  whom,  Mr. 
Honiaiis,  had  stood  s[)onsor  for  the  lien  at  its  baptism,  and  was  pub- 
licly couuuitted  to  its  support,  and  the  other,  Mr.  Bryant,  may  have 
been  in  that  peculiar  state  of  mind  which  one  is  liable  to  experience 
when  ho  sees  a  Sir>,()0()  position  vacated  aud  placed  within  the  possi- 
bilities of  attainment. 

The  history  of  the  action  of  the  council  of  actuaries  shows  that  in 
the  course  of  its  proceedings  some  event  had  taken  place  which 
induced  a  change  of  mind,  and  caused  the  withdrawal  of  their  first 
report,  made  April  15th,  1872,  and  the  substitution  in  its  place  of  the 
report  of  May  28tli,  which  is  a  serious  modification  of  the  original. 
According  to  the   pu))lic  journals,   the   April  report  ruled  out  over 
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$368,000  from  the  assets  on  account  of  liens  and  misvaluations,  an 
amount  which  exceeded  the  supposed  surplus  by  the  sum  of  $2,000. 
This,  about  which  there  appears  to  be  no  doubt,  occurred  during  the 
incumbency  of  Mr.  Barnes.  After  the  resignation  of  Mr.  Barnes,  an 
event  which  put  out  of  the  way  some  personal  complications,  promises 
having  been  made  by  the  officers  of  the  Association  to  correct  faults 
of  administration,  to  reconstruct  their  charter  and  organization,  and  to 
appoint  a  competent  head,  the  actuaries  went  to  work  to  form  a 
revised  report.  The  device  hit  upon  was  to  deduct  from  the  actual 
legal  liability  of  the  company  on  the  31st  day  of  December,  1871,  the 
surplus  unaccnied  interest  of  the  year  1872.  It  is  impossible  to  in- 
vent an  honest  apology  for  this  unusual  and  deceptive  proceeding.  Had 
they  adopted  Mr.  Wright's  plain  unvarnished  estimate  of  the  financial 
status  of  the  Association,  which  was  strictly  in  accord  with  actuarial 
usage  and  the  laws  of  valuation  adopted  by  State  legislation,  the 
council  would  have  better  maintained  their  dignity,  and  secured  higher 
respect  for  their  decisions.  But  when  from  motives  of  partiality  or 
possible  self-interest,  they  violated  not  only  the  laws  of  custom,  but 
the  laws  of  State  valuation,  not  even  the  plea  that  "  it  will  be  entirely 
proper,  and  in  conformity  with  the  practice  of  many  of  the  best  com- 
panies, to  reserve  at  the  current  rate  of  interest  for  the  unexpired 
part  of  the  policy  3'ear,"  will  suffice  to  relieve  them  from  the  charge 
of  committing  an  act  that  is  inconsistent  with  strict  professional  in- 
tegrity. That  the  amended  report  of  May,  which  superceded  the 
original  report  of  April,  was  the  creature  of  the  new  circumstances 
and  influences  that  had  arisen  in  the  interim  between  April  15tb  and 
May  28th,  is  supported  by  such  clear  evidence  as  to  entitle  it  to  pul)- 
lic  acceptance. 

Investment  Endotnnont  Pol  icy, — The  oilier  peculiar  feature  of  the 
Association  noted  above,  tlie  Investment  Endowment  policy,  has  a 
peculiar  history,  which  entitles  it  to  a  place  in  the  record  of  American 
insurance.  The  Hon.  Elizur  Wright  characterizes  it  a  nondescript 
policy,  which  cannot  be  accounted  for  in  any  other  way  than  by  sup- 
posing that  the  Association  was  in  want  of  money.  Suspicions,  how- 
ever, have  arisen  in  other  (lunrters  that  tlie  private  advantage  of  the 
projectors  of  the  new  device  was  at  tlie  bottom  of  the  transaction. 
The  policy,  or  more  properly  the  agreement,  as  the  committee  style 
it,  provided  that  in  consideration  of  the  ])aynient  by  the  holder  to  the 
Association  of  a  certain  number  of  dollars  specified  therein,  the  As- 
sociation assumed  to  insure  the  life  of  the  holder  in  the  same  number 


Digitized  by 


Google 


870 


Miscellaneous  Departinenl. 


[July 


of  dollars,  under  conditions  and  agreements,  of  which  the  following 
remarkable  provision  is  chiefly  worthy  of  note : 

^^  And  the  said  Association  fhrther  covenants  and  agrees  that  the 
holder  of  this  policy  shall  participate  in  all  the  savings  and  profits  of 
the  Association,  and  that  in  each  di^ision  of  such  earnings  and  profits, 
the  amount  paid  as  dividend  to  the  holder  of  this  policy  shall  bear  the 
same  proportion  to  the  reserve  fund  hereinbefore  referred  to  as  the 
amounts  paid  as  dividends  to  the  holders  of  ordinary  life  policies  of 
the  same  number  of  years*  duration  shall  bear  to  the  annual  premium 
on  said  policies.  Such  ordinary  life  policies  being  those  which  ma- 
ture at  the  death  of  the  insured,  or  upon  his  attaining  the  age  of 
50  years,  and  upon  which  the  annual  premium  is  stipulated  to  be  paid 
during  the  continuance  thereof." 

The  following  estimates  of  profits,  made  out  and  fhmished  in  writ- 
ing by  the  then  actuary  of  the  company,  were  exhibited  to  capitalists 
to  whom  these  policies  were  offered,  showing  the  enormous  returns 
they  might  expect  to  realize  from  the  investment : 


Investment  Policy  for  $1,000;    Payable  Twenty    Years  from  date. 
Single  Premium,  $1,000  : 


Amount 

Percentage 

Value  of 

i'ear8. 

Koserve. 

Dividend. 

of 

on 

Dividend 

Dividend. 

Investment. 

Compounded. 

1 

$414  00 

2 

■  434  30 

.;33 

$142  98 

$14  29 

$794  96 

3 

452  HO 

.35 

158  4^ 

15  84 

800  33 

4 

473  20 

.37 

175  01 

17  50 

803  30 

5 

494  50 

.39 

192  60 

19  26 

803  15 

6 

516  70 

.41 

211  g^4 

21  18 

802  87 

7 

540  00 

.43 

2:^2  20 

23  22 

800  10 

8 

560  30 

.45 

253  80 

25  38 

794  40 

9 

589  70 

.47 

277  30 

28  73 

790  81 

10 

616  20 

.49 

301  84 

30  18 

78177 

11 

G43  90 

.51 

328  44 

32  84 

77184 

12 

072  90 

.53 

350  69 

85  66 

763  32 

13 

703  20 

.55 

a%  65 

38  66 

750  10 

14 

734  80 

.57 

41S  ;5S 

41  83 

740  53 

15 

767  40 

.59 

453  0<i 

45  30 

729  43 

16 

802  50 

.61 

489  22 

48  5»2 

714  26 

17 

8as  61) 

.63 

527  94 

52  79 

702  26 

18 

87(>  :W) 

.(35 

5(>9  49 

56  94 

688  98 

19 

915  70 

Su 

613  05 

61  30 

674  36 

20 

956  IH) 

Jl'.' 

CAM)   3:3 

66  03 

660  80 

$0,749  21 


$14,366 
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These  extraordinary  proceedings,  sanctioned  by  the  Board,  many 
of  the  members  of  which  still  remain  in  the  administration  of  the 
company,  created  general  astonishment  and  alarm  in  the  public  mind, 
and  raised  a  storm  that  burst  with  such  tremendous  effect  upon  the 
Association  that  the  managers  were  compelled  to  retire  the  objection- 
able bonds  at  once.  Fortunately,  they  were  able  to  do  so,  and  they 
eased  the  matter  off  by  substituting  a  new  Investment  Endowment 
bond,  which,  although  less  objectionable  in  its  provisions,  did  not 
avail  to  efface  the  blot  upon  their  reputation  as  insurance  financiers. 
This  second  Investment  policy  is  the  one  to  which  the  report  refers  as 
ha\ing  been  wrongly  valued  by  the  company's  actuaries.  This  pol- 
ic3^,  however,  has  recently  been  retired,  and  thus,  in  connection  with 
the  abandonment  of  the  lien  plan,  the  last  of  the  company's  peculiar 
•expedients,  which  had  they  proved  successful  in  the  inception,  might 
have  been  the  beginning  of  a  stupendous  career  of  speculative  finan- 
•ciering,  have  passed  away. 

It  was  necessary,  on  account  of  the  notoriety  which  attended  the 
investigation,  that  the  report  of  the  New  York  committee  of  actuaries 
should  be  laid  before  the  public.  In  doing  this,  the  officers  of  the 
Association  appended  an  address  to  the  patrons  of  the  company, 
which,  viewed  as  an  attempt  at  self- vindication,  must  be  regarded  as 
utterly  failing  of  its  intention.  The  tone  of  mortification  which  per- 
vades it,  and  of  dissatisfaction  with  the  actuarial  results,  even  as 
modified  in  the  revised  report,  indicates  a  surprising  lack  of  courtesy 
towards  the  distinguished  members  of  the  commission,  and  of  tact 
and  ability  to  meet  emergencies  with  self-possession  and  dignity.  No 
l)etter  opportunity  could  possibly  have  been  presented  to  the  officers 
of  the  company  to  display  the  manly  attributes  that  distinguish  true 
greatness,  and  to  make  full  proof  of  their  sufficiency  for  the  new  con- 
ditions that  had  arisen,  than  was  offered  them  by  the  plain  and  can- 
did, yet  respectful  and  tolerant  treatment  they  had  received  at  the 
hands  of  the  New  York  committee,  and  the  actuaries.  But  instead 
of  availing  themselves  of  the  opportunity,  they  in  the  first  place  ex- 
oept  captiously  to  the  public  manner  in  which  the  New  York  commit- 
tee express  their  opinions  of  the  reforms  needed  in  the  existing  ad- 
ministration. In  the  second  place,  they  appeal,  in  support  of  their 
Taluation  of  the  lien  policy  to  the  opinion  of  the  Hon.  Julius  L.  Clarke, 
Oomraissioner  of  Massachusetts,  who,  though  distinguished  official!}' 
as  the  Superintendent  of  Insurance,  cannot  be  considered  the  peer  of 
Wright,  Homans  and  Bryant,  in  actuary  ship.  They  further  bring  to 
their  support  the  written  opinion  of  the  Deputy  Commissioner  of  Mis- 
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souri,  an  excellent  man  in  the  details  of  his  ofl3ce,  yet  of  insufficient 
professional  authority  in  a  matter  of  so  grave  importance  as  that 
which  has  been  submitted  to  the  adjudication  of  three  men  whose  pre- 
eminence in  American  actuaryship  is  undisputed. 

A  more  graceful  acceptance  of  their  adjudications  would  have  been 
more  honorable  towards  the  members  of  the  commission,  and  more 
creditable  to  the  good  sense  of  the  managers. 


CASES  REPORTED. 

A  full  report  of  the  decisions  in  nine  cases  is  given  this  month. 

Blaclc  vs.  The  Winnesheik  Ins,  Co,,  was  decided  in  the  Supreme 
Court  of  Wisconsin.  After  the  loss  the  company  agreed  to  pay,  on  a 
fixed  day,  the  amount  that  had  been  determined  upon  by  the  adjust- 
ment, unless  it  should  notify  the  insured  before  that  time  of  its  inten- 
tion to  contest  its  liability  under  the  policy.  The  court  held  that  the 
period  between  the  time  of  entering  into  the  agreement  and  that  fixed 
for  giving  the  notice  by  the  company,  should  be  excluded,  in  compu- 
ting the  time  within  which  the  suit  was  to  be  brought  by  the  terms  of 
the  policy. 

The  case  of  The  Cincinnati  MkUual  Health  Assurance  Company  vs, 
Rosenthal  arose  upon  a  premium  note  given  the  company  for  a  health 
policy.  The  defense  was  that  the  company  had  not  complied  with  the 
conditions  imposed  by  the  State  law  upon  insurance  companies  from 
other  States.  The  court  held  that  it  was  competent  for  the  State  to- 
prescribe  conditions,  upon  which  corporations  from  another  State  may 
transact  business  within  its  borders,  and  that  such  corporations  are 
not  citizens  of  the  State  in  which  they  are  created  in  such  sense  as  to 
exempt  them  from  the  operation  of  such  conditions,  and  that  as  this 
contract  was  unlawful  under  the  statute,  the  note  was  void  in  the 
hands  of  the  company.  This  case  was  decided  in  the  Supreme  Court, 
of  Illinois. 

The  Home  Mutual  Fire  Insurance  Company  vs,  Hauslein^  was  also 
decided  in  the  Supreme  Court  of  Illinois.  The  insured  assigned  the 
policy,  with  the  consent  of  the  company,  and  afterwards  violated  the 
conditions  of  the  jiolicy  by  a  change  of  the  title  to  the  property  in- 
sured. The  court  held  that  the  policy  was  void,  and  that  the  assignee 
of  a  policy  takes  it  subject  to  the  conditions  expressed  upon  its  face,. 
and  that  his  equities  confer  no  right  if  the  assignor  has  lost  the  right 
by  a  violation  of  the  terms  of  the  policy. 

In  T//e  Commercial  Insurance  Company  vs,  Ives,  the  insured  ap- 
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plie<l  to  the  agent  of  another  company,  who  was  familiar  with  the 
property,  for  insurance.  This  agent  made  out  the  application  without 
consulting  the  insured,  and  procured  the  insurance.  The  Supreme 
Court  of  Illinois  held  that  he  was  to  be  considered  the  agent  of  the 
company  and  not  of  the  insui-ed,  and  that  the  company  could  not  re- 
lieve itself  of  the  responsibility  for  his  statements,  made  in  the  appli- 
cation, by  a  provision  in  the  policy  that  any  other  person  than  the 
insured,  who  may  procure  the  insurance,  shall  be  deemed  the  agent  of 
the  insured  and  not  of  the  company.  Judge  Sheldon,  in  delivering 
the  opinion,  says,  "  a  device  of  mere  words  cannot,  in  a  case  like  this^ 
be  imposed  upon  the  view  of  a  court  of  justice,  in  place  of  an  actuality 
of  fact,  and  make  this  company  and  its  agents  the  agents  of  appellees, 
and  their  doings  the  doings  of  appellees." 

The  Court  of  Appeals  of  New  York  held  in  Pindar  vs.  The  Eeso- 
lute  Fire  Insurance  Company,  that  where  the  policy  expressly  declares 
that  only  goods  not  hazardous  and  hazardous  are  insured,  and  that 
the  keeping  of  extra  or  specially  hazardous  goods  on  the  premises 
shall  avoid  the  policy,  and  such  language  has  a  settled  meaning,  parol 
evidence,  tending  to  show  a  different  understanding  or  agreement, 
preceding  or  cotenipo  aneous  with  the  issuing  of  tlie  policy,  is  inad- 
missible. 

In  The  Lamar  Fire  Insurance  Comixuiy  vs,  McGlashen  et  aZ.,  a 
marine  case,  decided  in  the  Supreme  Court  of  Illinois,  several  ques- 
tions arose  in  regard  to  the  measure  of  the  company's  liability  on  a 
cargo  of  damaged  corn,  and  the  charges  to  be  borne  by  the  under- 
writer. 

The  case  of  Hough  vs.  JEtna  Life  Insurance  Company,  arose  on  a 
bond  conditioned  that  a  local  agent  should  pa}^  over  to  the  company 
the  moneys  he  might  receive.  The  court  held  that  the  surety  was  not 
released  by  reason  that  no  notice  was  given  to  him  of  the  defalca- 
tion of  his  principal,  and  that  notes  given  by  the  principal  to  a  general 
agent  of  the  company,  for  moneys  retained,  should  have  been  surren- 
dered before  judgment  on  the  liond.  The  most  interesting  question 
in  the  case  was  whether  the  settlement  of  the  delinquencies  of  the  lo- 
cal agent  by  the  general  agent  was  a  pavment  and  discharge  of  the 
bond.  Unfortunately,  the  opinion  of  the  court  upon  this  point  is 
very  vague  and  obscure.  This  case  was  decided  in  the  Supreme 
Court  of  Illinois. 

Mallonj  vs.  Travelers  Insurance  Company,  was  an  action  upon  a 
policy  for  death  caused  b}'  accident.  The  Court  of  Appeals  of  New 
York  held  that  a  policy  procured  by  the  deceased,  for  which  he  paid 
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the  premium,  making  the  loss  payable  to  the  plaintiff,  was  in  effect  a 
policy  procured  by  him  upon  his  own  life,  and  an  assignment  thereof ; 
that  where  it  appeared  that  the  death  was  caused  by  an  accident  or 
the  suicidal  act  of  the  deceased,  the  presumption  is  against  the  latter, 
but  that  it  was  for  the  jury  to  determine  the  question ;  and  that  if  a 
wound,  produced  by  an  accident,  did  not  cause  his  death,  but  did 
cause  him  to  fall  into  the  water,  where  he  died  from  drowning,  then 
his  death  was  accidental.  The  judgment  in  favor  of  the  respondent 
and  against  the  company  was  affirmed. 

In  The  Home  Mutual  Fire  Insurance  Company  vs.  Garji^d,  the  in- 
sured, stated  in  his  application,  that  his  title  to  the  property  was  fee 
simple.  At  the  time,  he  had  a  fee  simple  title,  subject  to  an  incum- 
brance. The  person  holding  the  incumbrance  informed  the  officers  of 
the  fact,  before  the  policy  was  issued,  and  the  incumbrance  was  men- 
tioned in  the  policy.  It  was  held  that,  taking  the  application  and  the 
policy  together,  there  was  no  concealment  of  the  true  character  of  the 
title,  and  consequently  no  fraud.  It  was  also  held  that  where  the 
company  gave  notice  that  it  elected  to  build,  after  the  lapse  of  a  rea- 
sonable time,  without  prompt  measures  being  taken  for  that  purpose, 
the  company  is  liable  for  the  amount  of  the  policy  and  interest,  and 
that  the  notice  effected  no  change  in  the  character  of  the  contract,  and 
that  it  was  error  to  instruct  the  jury  that  the  company  was  bound  to 
rebuild  the  building,  cost  what  it  may.  The  decision  was  rendered 
in  the  Supreme  Court  of  Illinois. 


INSURANCE  LEGISLATION. 

Maryland — Ohio. — Want  of  space  prevents  us  from  giWng  the  re- 
mainder of  the  Ohio  Law,  and  the  abstract  of  the  Maryland  Law. 
They  will  appear  in  the  next  number. 


MISCELLANEOUS.  ^'-  ^-  i>ist.  court  southern  dist.  n.  t. 

In  the  Matter  of  the  Hercules  Mut.  Life 

BANKRUrTCY—lNSUKANCE  COMPANY.  Assura7ice  Society  of  the  U.  8. 

rwrx.    r  M      •         11  1        <-*u :^i r  !•  A  mutual  life  assurance  company  is  a 

The  following  syllabus  of  the  opmion  of  i^i^^i^ess  corporation  within  the  puniew 

Judge  Blatchford,  delivered  April  12th,  of  the  thirty-seventh  section  of  the  bank- 

1872,  is  taken  from  the  Legal  Gazette,  rupt  act  of  March  2d,  1867. 

which  contains  the  opinion  in  full.    The  2.  No  one  except  a  banker,  broker,  mer- 

petition  for  adjudication  of  bankrupt,,-  li^^st^uUf  ^Se  '^^y^&^'Z^^, 

agamst  the  company  was  dismissed  with  for  suspension  of  payment  of  conuner- 

costs :  cial  paper. 
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5.  By  the  act  of  July  14th,  1870,  this  sec- 
tion was  80  amencled  that  proceedings 
in  bankruptcy  may  be  instituted  against : 

I.  A  banker,  broker,  merchant,  trad- 
er, manufacturer  or  miner,  residing 
within  the  jurisdiction  of  the  United 
States,  and  owing  debt«  provable  under 
the  bankrupt  act,  exceeding  the  amount 
of  three  hundred  dollars,  immediately 
upon  his  fraudulently  stopping  payment 
of  his  debts. 

II.  All  persons  residing  and  owing 
debts  as  aforesaid,  who  make  conimor- 
cial  paper  and  then  stop  or  suspend  pay- 
ment of  it  for  want  of  means,  and  do 
not  resume  payment  within  a  period  of 
fourteen  days.' 

4.  A  person  who  is  not  a  banker,  broker, 
merchant,  trader,  manufacturer  or  min- 
er, and  who  has  not  given  any  commer- 
cial paper,  is  not  within  this  clause  at  all. 

5.  A  direct  fraudulent  stoppage  of  the 
payment  of  debts  is  made  an  act  of  bank- 
ruptcy, only  when  committed  by  a  ])er- 
son  belonging  to  one  of  the  six*  classes 
specified  above. 

6.  A  fraudulent  stoppage  of  the  payment 
of  its  debts  by  an  insurance  company  is 
not  an  act  of  bankruptcy,  because  siich 
a  corporation  is  not  within  either  of  the 
said  classes. 

7.  The  refusal  to  pay  commercial  paper 
from  a  buna  fide  denial  of  liability, 
though  persisted  in  for  more  than  four- 
teen days,  is  not  an  act  of  bankruptcy, 
even  if  founded  on  reasons  which  woufd 
fail  as  a  defense  in  a  direct  action  on 
the  paper. 

8.  Upon  the  resignation  of  the  president 
of  an  insurance  conii)any,  a  new  presi- 
dent took  his  place,  wiio  found  the  af- 
fairs of  the  corporation  in  confusion,  its 
books  not  properly  kept,  and  its  accounts 
and  those  of  the*  former  president  not 
separate,  and  the  new  president  and  his 
associates  lionestly  doubted  the  liability 
of  the  corporation  on  certain  commer- 
cial paper :  Held,  that  the  refusal  to 
pay  It,  though  persisted  in  for  more 
than  fourteen  days  from  its  maturity, 
was  not  an  act  of 'bankruptcy,  notwith- 
standing in  an  action  on  the*  paper  the 
corporation  would  be  held  liable. 


MJSHKPKKSENTATION   OF  KISK. 
For  the  statement  of  the  facts,  which 
we  have  abridged,  and  for  the  o])inion  re- 
cently rendered  in  the  following  case,  we 
are  indebted  to  the  Parific  Loir  Pfjn»rter: 

t'NITKl)    STATES    CIKCIIT    COl  IM     FOU     THK 
NOKTHERN  DISTKICT  OF   (  ALIFOUMA. 

People*.'*  Ins.  Co.  vs.  Ilortfnrd  /•'.  Ina.i  o. 

The  agent  of  the  plaintitT  applied  to  the 

agent  of  the  defendant  for  re-insnran<e, 


and  submitted  a  diagram  purporting  to  be 
a  representation  of  the  premises.  This 
diagram  represented  a  row  of  tioo  frame 
buildings,  occupied  solely  by  the  owner — 
one  as  a  tailor  shop  and  the  other  as  a 
dwelling,  with  an  open  space  on  either 
side.  The  plaintiff's  agent  also  stated  that 
he  was  personally  acquainted  with  the 
premises,  and  that  the  diagram  was  a  cor- 
rect representation  of  the  risk.  A  policy 
of  re-insurance  was  thereupon  written  by 
the  defendant,  at  the  rate  required  by  the 
represented  exposures.  It  appeared  in 
evidence  that  at  the  time  of  the  applicar 
tion  for  re-insurance,  the  owner  of  the 
premises  had  rented  one  portion  for  a 
bakery  and  another  portion  for  a  Chinese 
wash-house ;  and  that,  prior  to  that  time, 
the  plaintiff  had  given  the  owner  permis- 
sion to  put  a  bakery  in  the  building.  It 
further  appeared  that  the  insured  prem- 
ises were  a  portion  of  a  block  of  seven 
connected  buildings,  instead  of  two. 

Jsawyer  C.  J.,  rendered  aNerbal  decis- 
ion, and  Held:  That  upon  the  question 
of  fact,  there  could  be  no  doubt  there  had 
not  been,  in  the  api)lication  for  re-insur- 
ance, a  disclosure  of  all  the  facts  mater- 
ial to  the  risk,  and  that  the  defendant  was 
entitlcil  to  know  the  true  condition  of  the 
premises,  and  its  true  state,  and  all  the 
facts  nc<(ssary  to  give  information  as  to 
the  risk  assumed.  The  defendant  might 
have  declined  writing  the  risk  at  all,  if  the 
character  of  the  occupancy  of  the  premises 
had  been  made  known.  There  was  also 
in  the  policy  issued  by  the  defendant,  a 
stipulation :  "  If  the  assured,  in  a  written 
or  verbal  application,  makes  an  erroneous 
representation,  or  omits  to  make  known 
any  fact  material  to  the  risk,  this  policy 
shall  be  void."  There  having  been  such 
erroneous  representation  ]>y  the  assured, 
the  defendant  cannot  be  charged  upon  the 
policy. 

Judgment  for  the  defendant. 

Gray  c^-  Haven  for  defendant. 

McAllister  S:  Bergin  for  plaintiff. 

CONTESTING.  LIFE  I'OEK  V  CLAIMS. 

Opposed  as  we  are  to  see  our  life  insti- 
tutions ti.ixuring  in  the  courts,  we  cannot 
agree  with  our  corresj»ondent  **  P.",  and 
advi>c  the  life  companies  of  the  country 
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to  "  accept  the  situation,"  and  pay  every  THE  TOXTINE  PLAN. 

scalawag  who  adroitly  manipulates  busi-  by  blizur  wrioht. 

ness  so  well  as  to  fraudulently  effect  a  pol-  LFrom  the  Insui-ance  Times.] 

icy,  and  so  effectually  cover  up  his  tracks  in  every  life  insurance  company  of  large 
as  to  remove  all  cause  of  mistrust;  but,  extent  many  policies  are  held  by  persons 
when  in  a  short  time  after  this  policy  be-  of  considerable  estate,  who  have  no  diffi- 
comes  a  claim,  and  the  company  finds  out  culty  in  paying  the  premiums,  and  who 
the  fraud  that  was  practiced  upon  it,  it  is  would  by  no  means  leave  their  families 
clearly  Incumbent  upon  the  company  to  destitute  if  their  claims  should  not  be 
resist  the  payment,  and  if,  on  having  re-  paid  when  due.  Such  policies  doubtless 
course  to  the  strong  arm  of  the  law,  to  contribute  to  the  strength  of  the  com- 
maintain  them  in  their  just  course,  they  pany,  and  it  is  no  reason  for  refusing  to 
:ire  afterwards  compelled  to  do  injury  to  insure  a  man  that  he  is  rich  enough  to  do 
their  other  policy  holders,  they  thus  shift  without  it.  A  rich  man  may  insure  his 
the  responsibility  from  their  own  should-  house,  why  not  his  life?  And  especially 
ers  to  those  of  the  eoiirt  and  jury,  by  [f  ^y  so  doing  he  strengthens  an  institu- 
whose  award  they  are  forced  to  the  i)er-  tj^n  which  provides  an  indispensable 
petration  of  an  injustice.  blessing  for  the  man  who  has  no  estate 

The  principal  cause  of  resistance  to  but  his  life? 
claims  may  be  traced  to  fraud  in  making  gn^  if  there  were  only  rich  men  in  the 
the  application,  to  the  effects  of  a  course  world,  life  insurance  companies  would  be 
of  drunkenness  and  dissipation,  and  to  n^tie  better  than  superfluous,  a  waste  of 
suicide.  In  each  and  every  case  it  is  the  labor.  Their  true  function  is  to  provide  a 
duty  of  the  company  to  stand  between  the  substitute  for  wealth,  an  estate  which  a 
policy-holders  and  fraud,  and  though  out  y^Q^y  man  can  bequeath.  They  exist  par- 
of  ten  cases  of  this  sort  seven  may  be  de-  tieularly  for  rub  and  go  people,  whose 
♦tided  aiKerscly,  still  the  amount  of  the  year-ends  scarcely  more  than  meet.  Such 
three  cases  favorably  decided,  will  go  far  people  always  compose  a  very  large,  if 
towarils  making  up  for  the  loss  occasion-  y^^^  t^e  largest,  part  of  the  insured.  This 
ed  by  the  other  seven,  without  taking  into  i^  ^o  true  that,  notoriously,  many  of  them 
consideration  the  satisfaction  of  asserting  ^.^^^  f^jni  don't  go.  Insurance  is  a  great 
and  maintaining  a  principle.  blessing  to  them  while  they  can  keep  it 

"VVe  shoulil  be  exceedingly  sorry  to  see  „p^  and  they  might  keep  it  up  longer  if  it 
our  companies  adopting  the  pernicious  jy  ^^Q^  p^st  so  much. 
l»racticc  of  i»aying  or  compromising  fnuid-  Now,  with  ;i  distinct  view  of  these  two 
nlent  claims.  If  a  claim  is  a  fair  one,  it  ^^^.^^  of  people  who  take  life  insurance 
should  b(!  paidintiiil;  if  not  a  fair  claim,  policies,  we  are  prepared  to  define,  un- 
it should  1)0  resisted,  but  not  rompr'nuis'  ^^rstand,  and  appreciate,  the  powerfully 
c<?,  as  every  dollar  paid  without  a  just  .^,j^i  expensively  advertised  *•  Tontine 
cause,  or  through  fe-ar  of  a  lawsuit,  be-  pian."  It  is  a  contrivance  to  facilitate  the 
trays  on  the  i»art  of  the  directors  and  going  of  the  people  who  can  go  without 
managers,  a  want  of  moral  courage  and  j-nbbing,  at  the  expense  of  the  rub-and- 
an  unlitne->  to  be  placed  in  charge  of  such  ^j^j  p^^ople.  Its  sole  and  only  function  is 
a  trust  as  tin;  custody  of  a  life  insurance  [^  niake  the  richer  part  of  the  company 
business.  ri<'her  ////  )unkiufj  the  poorer  part  poorer. 

We  hope  >oon  to  see  a  truer  apprecia-  it  does  not  introduce  into  the  mechanism 
tion  of  life  insurance  contracts  by  judges  .^  single  drop  of  lubricating  oil,  but  it 
andjurio,  and  we  cordially  endorse  the  takes  from  the  wiieels  that  have  too  little 
efforts  of  honest  comi)anies  to  protect  to  whateverthey  have,  and  applies  it  to  those 
the  utmost  of  their  power  the  sacred  in-  f^at  have  no  lack.  It  cunningly  introdu- 
terest,s  conlided  to  their  charge,  even  if  by  ce^j  into  the  body  of  the  policy  a  bet  on 
so  doing  they  are  eonipolled  to  seek  the  ^^e  persistence  of  certain  annual  pay- 
protection  of  the  {^ouvt-^.—  rhihtddphia  nicnts,  say  for  ten,"  fifteen,  or  twenty 
Un(Jera'rltir.  years,  should  the  party  live  so  long.    This 
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little  gambling  arrangement,  where  the 
stake  in  the  company's  hands  is  the  legal 
reserve  and  the  surplus,  is,  of  course  a 
safe  thing  for  it.  It  holds  a  considerable 
sum  of  money  for  which  nobody  can  call 
it  to  account  short  of  at  least  t^n  years. — 
This  is  a  very  comfortable  thing  for  the 
company  when  it  happens  to  be  as  much 
as  it  can  do  to  show  the  legal  reserve  un- 
der a  high  pres.sure  of  present  expenses. 
But  it  is  rich,  operates  in  a  palace  that 
Midas  might  envy,  and  will  no  doubt  have 
the  stakes  ready  to  fork  over  at  the  end  of 
a  decade.  How  about  the  parties  to  the 
little  game,  by  which  is  meant  the  Ton- 
tine feature  jis  distinct  from  the  insur- 
ance y 

The  loserj>  un',  lii-st,  those  who  have 
died  in  the  meantime,  and,  second,  those 
who  have  lapsed  or  forfeited  their  poli- 
cies. The  winners  are  those  who  have 
survived  and  kept  their  i)olicies  in  force — 
supposing  the  company  pays  them  what 
the  company  has  lost,  asupiiositionwhich 
calls  for  a  certain  amount  of  faith.  The 
losers  who  have  died,  have  lost  by  the 
Tontine  bet  only  such  suri>lus  as  had  ac- 
crued up  to  the  time  of  their  death.  Thi> 
part  of  the  loss,  much  the  smallest,  proba- 
bly, for  in  ten  years  there  are  commonly 
many  lapses  to  one  death,  and  surplus  is 
always  small  compared  with  reserve,  falls 
equally  on  rieli  and  i»oor.  Si>  that  the 
game — one  loves  to  call  it  a  fil/hgHinc — is 
fair  enough,  as  a  game,  in  regitrd  to  this 
]iartof  it.  The  losers  who  have  lapsed, 
have  lost  both  surplus  and  reserve,  as  tlie> 
exi>ted  at  the  date  of  lapse.  This  is  what, 
without  exactly  knowing  its  amount,  tliey 
bet  on  their  ability  to  meet  ten.  tittem  or 
twenty  annual  pa\nients.  Here  the  bulk 
of  the  lo^s  is  sure  to  tall  on  those  least 
able  to  bear  it.  and  the  wiuTiings  go  to 
those  who  least  need  them.  As  ;i  game  of 
long  purses  against  short  one>.  it  ean 
hardly  be  said  to  be  fair.  At  any  rate,  the 
average  etleet  must  be  exactly  the  reverse 
of  the  avowed  object  of  the  institution. — 
It  is  as  if  a  temperance  society  should  en- 
deavor to  promote  its  cause  by  e>tablish- 
ing  a  liquor  saloon  under  it.N  lecture  roon), 
or  a  church  should  supjiort  its  minister  by 
a  lottery. 

Insurance  i>  neces<:nily.  t<»i;  certain  ex- 


tent, a  game  of  chance.  Its  peculiar  ben- 
efit arises  out  of  this  fact.  But  the  hazard 
should  be  kept  at  a  minimum.  The  little 
appended  game,  called  the  "Tontine 
Plan,"  is  wholly  extraneous,  superfluous 
and  unnecessary.  It  could  not  possibly 
flourish  if  the  fools  were  all  dead,  or  near- 
ly all.  For  that  matter,  we  know  that 
highly  gullible,  but  not  unworthy  people 
so  abound,  that  lotteries  and  many  other 
sorts  of  gambling  could  flourish,  if  only 
legiskitures  would  give  sufticient  corpor- 
ate facilities.  Why  they  allow  their  crea- 
tures wh(»  are  authorized  to  deal  in  life 
insurance  to  entrap  the  unwary  by  these 
Tontine  Plans,  might  perhaps  become 
known  to  the  public  if  the  advertisement 
of  them  were  not  too  profitable  to  admit 
of  free  discussion  in  the  daily  press. 
Boston,  July  11,  1872. 

LIFE  JN-siHANCE  BY  THE  UOVEKN- 
iME.NT. 

The  London  Insurance  GinDxliandoG:^ 
not  believe  in  the  government  engaging 
hi  the  business  of  life  insurance,  and 
quotes  Jules  Simon  in  his  celebrated  work 
on  liberty,  concerning  the  injurious  influ- 
ence of  the  half-million  public  functiona- 
ries m  France  oii  the  national  character. 
Jt  says :  "The  French  philosopher  winds 
up  thus :  *I'ublic  spirit,  so  necessary  to 
liberty,  cahnut  exist  in  a  country  in  which 
out  of  i'\  er.\  dozen  citizens  there  is  a  civil 
servant,  a  son  of  a  civil  servant,  and  three 
ur  tourcandidaies  fur  the  civil  service. — 
There  is  :i  tlecitled  incompatibility  be- 
tween the  two  idea>— a  nation  of  public 
funclicnuries  and  a  free  nation." 

''The  Gladstone  government  would  do 
well  to  c(»n>ider  the  dictum  of  the  [ihilos- 
opher  ere  they  embark  un  the  troubled 
sea  of  life  assurance  un  a  large  scale.  The 
State  pru\  ides  churches  for  us — baptizes, 
marries,  divurces.  and  buries  us.  It  has 
dabbled  in  banking:  the  small  parcel  trade 
it  got  or  is  getting  through  the  post-oflice, 
and  il  wants  the  whole  railway  system  of 
the  countr\  under  its  control,  as  well  as 
the  life  assurance  and  annuit\  business. — 
AVe  ex])e(t  to  live  to  sec  it  wash,  and 
make,  and  mend  our  clothing  and  our  lin- 
en—build, repair,  whitewash,  and  other- 
wise cleanse  and  alter  all  our  dwellings. 
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and,  having  left  us  nothing  to  do  but  to 
think,  official  organs  will  appear  pointing 
out  the  proper  ^^ew  to  take  of  current 
questions." 

This  has  always  appeared  to  us  one  of 
the  principal  objections  to  the  undertak- 
ing any  such  work  by  our  own  govern- 
ment. Certain  departments  of  public  ser- 
vice, such  as  the  coinage  of  money,  and 
the  maintenance  of  the  navy,  are  of  a 
character  that  private  enterprise  cannot 
satisfactorily  undei*take,  and  it  is  erftinentr 
ly  proper  that  they  should  devolve  on  the 
government.  The  same  may  be  said  of 
protecting  the  people  against  banking  and 
insurance  frauds,  by  oflieial  supervisors. 
But  the  attempt  to  supplant  private  enter- 
prise, in  any  business  where  such  inter- 
ference is  not  required,  is  antagonistic  to 
the  spirit  of  a  free  government.  Even  in 
England  the  prineij)le  of  constitutional  lib- 
erty Is  so  strong  that  all  such  movements 
have  been  regarded  with  distru>t. —  his. 
Monitoi'. 

.JL8TICE  GKIER. 
The  whole  bar  of  the  United  States 
knew  of  and  honored  the  commanding  in- 
tellectual powers  and  the  great  attain- 
ments of  the  late  Justice  Grier,  of  whose 
judicial  capacities  we  now  have  the  addi- 
tional evidence  in  the  beautifully  printed 
third  volume  of  his  decisions.  His  fear- 
lessness in  the  discharge  of  duty,  and  his 
ready  caustic  wit,  were  as  remarkable  as 
either  his  learning  or  his  abilities.  An  il- 
lustration of  both  the  former  occurred  not 
long  before  his  death,  in  a  suit  that  he  was 
trying  in  Pittsburg.  Some  man  had  bro't 
an  aetion  against  the  Pennsylvania  Kail- 
road  Company,  to  recover  damages  for 
personal  injuries.  The  eomjiany  brought 
several  witn-sscs  of  entirely  good  charac- 
ter, to  prove  that  the  plaintilF  had  been 
drhiking  to  exc('s>,  and  that  the  accident 
by  which  tiie  injury  was  caus<*d,  was  at- 
tributable to  that  fact  more  thau  to  sudden 
stoppage  of  the  train,  which  was  the  cause 
th.'it  llu'  i)]aintiir  alleged  for  it.  Judge 
Grier  told  the  jury  that  if  they  believed 
the  defendant's  witnesses,  they  would 
liave  to  lind,  as  <»f  necessity,  in  favor  uf 
the  defendant.  The  jury  then  went  out, 
and  in  a  few  niuuites  liruught  in  a  venliet 


of  ^,000  for  the  plaintiff.  Judge  Grier 
looked  perfectly  composed,  and,  tumiiii^ 
to  the  clerk  said,  in  a  strong  sharp  voice  i 
"Clerk,  enter  that  the  jury  find  for 
the  plaintiff,  and  assess  the  damages  at 
f  5,000,  and  that  the  court  sets  the  verdict 
aside.  I  will  have  this  jury  know  that  in 
the  Circuit  Court  of  the  United  States  for 
the  third  circuit,  it  takes  thirteen  scound- 
rels to  cheat  even  a  railroad  company  of 
its  lawful  rights."  Then  turning  to  the 
jury :  "  Gentlemen  of  the  jury,  you  are 
discharged  for  the  rest  of  the  term.^ — 
Then  addressing  the  marshal:  "Never 
let  me  see  the  faces  of  these  fellows  in 
this  court  again.  Do  you  hear  what  I 
say?  Never  summon  one  of  them  again.'* 
—Legal  Opinion, 

LIFE  INSUR.VXCE  AND  BUSENES-S. 

The  following  is  taken  from  an  article 
in  the  Baltimore  Underwriter: 

"  That  the  beneficent  character  of  life 
insurance  is  appreciated  by  the  people  of 
this  company  is  attested  by  the  eight  hun- 
dred thousand  policies  now  in  force  for 
the  benefit  of  wives  and  children  and  de- 
pendent relatives ;  but  its  relations  to  bu- 
siness, its  aid  to  credit,  and  its  capacity  to 
promote  trade  have  never  been  recogniz- 
ed, or  hardly  considered.  The  claims  of 
the  dependent  have  been  urged  as  the  sole 
motive  for  life  insurance,  until  it  has  come 
to  be  regarded  as  simply  an  elemosynary 
institution,  and  not  a  business  matter. — 
And  yet,  in  the  uncertainties  of  business, 
one  would  suppose  that  the  prudent  busi- 
ness man  would  look  to  life  insurance  as 
a  help  to  credit  as  well  as  a  sustenance  for 
the  dependent  family. 

When  life  insurance  shall  be  recognized 
as  a  legitimate  business,  and  its  ability 
and  facility  to  advance  the  individual's 
particular  calling,  then  it  will,  like  tire  in- 
surance, be  sought  after,  and  the  compa- 
nies be  relieved  of  that  enormous  cost, 
now  required  to  procure  business. 

How  is  this  to  be  brought  about?  The 
present  life  rate,  as  adopted  by  either 
stock  or  mutual  comi>anies,  does  not  dis- 
criminate suthciently  in  the  interest  of 
trade,  nor  permit  short  policies  on  lives, 
as  is  the  case  in  fire  business :  hence,  when 
life  insurance  is  presented  to  the  business 
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man,  either  as  a  security  for  his  creditors 
or  as  an  aid  to  his  credit,  he  regards  the 
transaction  as  one  maturing  after  death, 
as  "  a  game  at  which  he  must  die  to  win," 
and  not  as  a  matter  of  business  prudence. 
Business  men  know  nothing  of  life  insur- 
ance as  a  protection  to  capital,  or  as  a 
means  of  increasing  and  establishing  cred- 
it ;  and  unfortunately  the  ordinary  solici- 
tor knows  too  little  of  business  or  trade  to 
explain  how  life  insurance  may  be  made 
to  work  to  their  advantage.  When  the 
intelligent  solicitor  shall  be  able  to  present 
to  the  business  men  of  the  country  the 
manifest  ailvantag«*s  which  life  insurance 
may  secure  to  business  as  well  as  to  the 
family,  and  exhibit  tables  of  rates  of  in- 
surance for  risks  liniitod  to  a  short  term 
of  yt*urs,  a  union  of  life  insurance  with 
trade  and  business  may  be  consummated 
which  will  promote  the  former  far  beyond 
its  present  gigantic  proportions. 

When  business  men  are  madf^  to  com- 
prehend that  a  life  policy  for  the  bonetit 
of  creditors  is  evidence  of  honesty  and 
business  forecast  which  will  not  fail  of  its 
reward ;  when  partners  are  miide  to  un- 
derstimd  that  by  a  life  policy  the  troubles 
which  so  often  befall  co-partnership  by 
the  death  of  one  of  the  partners  may  be 
entirely  avoided,  life  insurance  will  be 
recognized  as  a  valued  handmaid  to  trade 
and  business. 

The  various  ramifications  of  the  rela- 
tions between  life  insurance  and  the  busi- 
ness interests  of  the  country,  are  too  nu- 
merous to  be  even  alluded  to  in  any  article 
like  this,  but  they  must  suggest  themselves 
to  every  busmess  man  who  relleets  intel- 
ligently upon  the  proposed  union.  There 
is  no  branch  of  business  or  trade  that  may 
not  be  benetitedand  promoted  by  eonneet- 
ing  them  with  a  life  policy,  and  companies 
and  solicitors  will  promote  their  business 
greatly  by  studying  this  relation. 

GOVEKNMKNT  INSITJLWCE  IX  (JKU- 
MANV. 

In  some  of  the  small  (ieniiau  states  and 
in  Switzerland,  the  buildings  are  eonipul- 
>orily  insured  by  the  j^^overnnient.  Kvery 
building  when  it  is  .'nrtt'di^apia-aiM'd  by 
government  inspectors,  anil  its  vnliie  en- 
tered on  the  hook^  hi  tie'  Fire  Invurauer 


Department  branch.  Whenever  a  build, 
ing  bums,  the  damages  are  assessed  by  an 
official  and  the  owner  reimbursed  for  his 
loss,  based  on  the  valuation  previously 
made ;  this  reimbursement  must  be  applied 
to  rebuilding.  At  the  end  of  the  year  the 
losses  paid  are  assessed  on  the  buildings 
in  the  shape  of  an  insurance  tax,  just  as 
any  other  special  tax.  A  rigid  inspection 
is  maintained  and  periodical  visits  made 
by  the  fire-wardens  to  see  that  proper 
precautions  against  fire  are  preserved. 
According  to  the  Annual  Statement  of  the 
Canton,  of  Zurich,  for  1870,  the  value  of 
the  buildings  insured  was  about  ^80,000,- 
000,  on  which  the  losses  and  expenses 
were  about  .12  per  cent.  —  Insurance 
Monitor, 

VITALITY  OF  LIES— THE  BLUE  LAWS. 
The  vitality  of  lies  is  something  astound- 
ing. There  is  the  current  fiction  known 
as  the  '*  Connecticut  Blue  Laws.*'  These 
so-called  laws  are  purely  fictitious.  They 
were  written  and  published  as  a  satire  on 
the  people  of  Connecticut,  and  were  ab- 
solutely without  any  other  foundation 
than  the  brain  of  the  practical  joker  who 
drew  them  up.  The  fact  that  they  never 
were  enacted,  and  never  were  meant  to 
be,  has  been  proved  scores  of  times,  and 
yet  a  week  seldom  parses  without  some 
allusion  to  them  by  men  who  either  be- 
lieve, or  aftect  to  believe,  them  genuine. 
Xo  longer  ago  than  Sunday  last,  a  Catho- 
lic clergyman  of  this  city  preached  a  ser- 
mon in  which  he  quoted  from  these  Blue 
Laws  to  prove  the  intolerance  of  the  early 
settlers  of  Connecticut.  Doubtless  he  be- 
lieves them  to  be  a  part  of  the  Connecti- 
cut statute  book,  lie  might  better  have 
quoted  K)iick'«*rhi)cker's  New  York  as  a 
varacious  history,  since  the  latter  docs 
contain  a  little  truth,  while  the  "  Blue 
Laws"  are  fictitious  from  beginning  to  end. 

—X.    Y.   TinOiS, 


I  T  E  M  S  . 

Ir  has  been  noticed  that  juries  are  af- 
fected l)y  evidence  ad<lres->cd  directly  to 
llie  seiHCN — X)  iuu<-h  --o,  at  time-;,  that  they 
top-'-'t    wliciher    thi>    cvi»lcnce    had  anv 
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bearing  in  that  case.  Such  a  case  as  this 
is  that  in  which  Shakespeare  proves  Jack 
Cade's  identity  by  making  a  man  testify : 
^*  Sir,  he  made  a  chimney  in  my  father's 
house,  and  the  bricks  are  alive  this  day  to 
testify  it ;  therefore  deny  it  not."  Anoth- 
er case  is  that  quoted  in  "The  ^Vmber 
Witch,"  in  which  a  poor  girl  charged  with 
witchcraft  complained  that  she  was  the 
victim  of  the  sheriff,  and  in  proof  pointed 
to  his  nose,  which  she  had  scratched  in 
the  struggle  with  him  while  he  wjis  try- 
ing to  outrage  her.  The  sheriff*  replied 
that  it  was  liLs  lap-dog  that  had  scratched 
him,  and  having  produced  the  dog,  the 
court  was  satisfied  with  the  truth  of  the 
explanation. 

WuEX  3Ir.   John   Clerk,    (afterwards 
Lord  Eldin,)  was  at  the  bar,  he  was  re- 
markable for  the  san(/  froid  with  which 
he  treated  the  judges.    On  one  occasion,  a 
junior  counsel,    hearing   their  lordships 
give  judgment  against  his  client,  exclaim- 
ed that  he  was  "  surprised  at  such  a  de- 
cision."   This  was  construed  into  a  con- 
tempt of  court,  and  he  was  ordered  to  at- 
tend at  the  bar  next  morning.    Fearful  of 
the  consequences,  he  consulted  his  friend, 
John  Clerk,  who  promised  to  apologize 
for  him  in  a  way  that  would  arrest  any 
unpleasant  result.    When  the  name  of  the 
delinquent  was  called,  3Ir.  Clerk,  there- 
fore, arose  and  addressed  the  solemn  tri- 
bunal :    **  I  am  very  sorry,  my  lords,  that 
my  young  friend  has  so  far  forgotten  him- 
self as  to  troat  your  honorable  bench  with 
disresi)eet:  he  is  extremely  penitent,  and 
you  will  kindly  ascrilK'  his  unint*'ntional 
insult  to  his  ignorance.     You  must  see  at 
once  that  it  did  originate  in  that.    lie  said 
he  was  'surprised'  at  the  decision  of  your 
lordships.     Now,  if  he  had  not  been  very 
ignorant  of  what  takes  place  in  this  court 
every  day— hail  he  known  your  lordships 
but  half  so  long  as  I  have  done,  he  would 
not  be  surprised  at  anything  you  do." 

A  MYSTKRiuis  fire  occurred  in  a  bond- 
ed warehouse  in  New  York,  which  Fire- 
Marshal  McSi)edon  decided  was  the  result 
of  spontaneous  combustion.  He  found 
hat   the  fire  originated  in  a  ease  of  silk 


twist  packed  in  a  tight  case,  with  two  lay- 
ers of  thick  paper  and  one  layer  of  oil- 
cloth between  the  case  and  the  goods,  thus 
entirely  excluding  the  air.  The  goods 
had  evidently  been  packed  while  in  a 
damp  condition,  and  the  intense  heat  of 
the  weather  favored  the  chances  of  spon- 
taneous ignition.  The  fire  having  been 
extinguished,  this  theory  was  afterwards 
vindicated  by  the  breaking  out  of  a  new 
fire  in  the  same  case.  The  marshal  says 
that  goods  packed  in  a  similar  manner, 
whether  the  fabrics  be  of  woolen,  cotton, 
hemp  or  silk,  will  ignite  at  any  time  when 
the  atmosphere  favors. 

W.  H.  Finch  has  been  appointed  Ex- 
aminer of  Corporations,  by  the  Secretary 
of  State  of  North  Carolina.  This  appoint- 
ment virtually  makes  Mr.  Finch,  Superin- 
tendent of  Insurance  for  that  State,  with 
power  to  investigate  the  affairs  of  every 
insurance  company  doing  business  in  the 
State. 

The  Life  Association  has  reinsured 
The  Policy-holders  and  Tontine  Assur- 
ance Society  of  Charleston,  S.  C,  and  the 
Empire  Life  Insurance  Company  of  Wat- 
ertown  New  Y^ork. 

Gov.  BuowN  has  appointed  Miles  Sells 
Superintendent  of  the  Insurance  Depart- 
ment of  Missouri,  for  the  unexpired  term 
of  Hon.  Wyllys  King,  deceased. 

By  the  revised  tarifl'  law  parsed  at  the 
last  session  of  Congress,  no  revenue 
stamps  are  to  be  required,  .after  the  first 
of  October  next,  upon  any  papers  except 
the  two  cent  stiimps  on  checks,  sight 
drafts,  and  money  orders.  This  relieves 
all  policies,  renewals,  and  other  insurance 
contracts  from  the  revenue  stamps  hereto- 
fore re(juired. 

Chai{I>i:.s  a.  Wailes  has  been  appoint- 
ed Insurance  Commissioner  of  Maryland. 

The  Hope  Mutual  Life  Insurance  Com- 
pany has  re-insured  the  business  of  the 
Craftsmens,  and  the  latter  company  goes 
out  of  business. 
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CURRENT  TOPICS. 

—A  dividend  of  10  per  cent,  has  been 
declared  on  the  adjusted  policy  claims  in 
the  Albert  Life  Company. 

— A  curious  suit  was  recently  tried  at 
Ellsworth,  Maine.  It  was  upon  a  prom- 
issory note.  The  defense  was  that  the 
note  was  one  that  was  written  for  practice, 
as  the  defendant  and  his  brothers  were 
one  evening  studying  "partial  payments." 
One  of  the  notes  was  made  payable  to  an 
old  man,  who  happened  to  be  in  the  room. 
Nothing  was  heard  of  it  for  several  years. 
The  old  man  died,  and  the  note  was  pre- 
sented for  payment  by  one,  who  claimed 
he  purchased  it  for  a  valuable  considera- 
tion. The  defendant,  luckily  for  him,  was 
-able  to  prove  his  non-age  at  the  date  of  the 
cote,  and  thus  got  clear. 

— ^The  Supreme  Court  of  Chicago  has 
■decided  that  the  stockholders  of  the  Re- 
public Fire  Ins.  Co.  are  liable  for  their 
unpaid  stock. 

—The  Spectator y  speaking  of  the  twen- 
ty life  insurance  companies  that  have  re- 
tired from  business  during  the  past  two 
years,  says :  "  The  best  computation  we 
can  now  make  clearly  shows  that  during 
their  latter  life,  these  companies,  struck 
with  death  though  they  were,  issued  pol- 
icies at  the  rate  of  23,000  a  year,  insuring 
at  least  $55,000,000  in  risks.  Will  any  one 
•deny  that  the  inventing  of  such  a  business 
as  this  was  not  an  auspicious  fact?'' 

— Constantinople  has  been  visited  by 
Another  fire,  which  destroyed  more  than 
1,000  houses. 

— The  new  insurance  law  of  Virgiua 
taxes  companies  from  other  States  a  li- 
cense of  $300  per  annum,  and  a  tax  of  one 
and  one-half  per  cent,  on  the  gross  pre- 
mium receipts  in  excess  of  ^00. 

— A  ship  loaded  with  coolies  was  lost, 
and  the  owners  brought  suit  in  an  English 
court  for  their  passage  money.  The  court 
held  that  the  term  freight  in  the  policy 
did  not  cover  the  loss. 

— Erastus  Lyman  has  resigned  his  office 
as  president  of  the  Knickerbocker  Life 
Insurance  Company. 
—55a 


—Edwin  W.  Bryant,  Esq.,  has  accepted 
the  appointment  of  actuary  of  the  Life 
Association. 

—At  a  recent  meeting  of  the  Dunkers 
or  German  Baptists,  as  they  are  some- 
times call,  at  Smithville,  Ohio,  the  body 
discussed  the  question,  "What  shall  be 
done  with  a  brother  who  gets  his  life  in- 
sured and  insists  that  there  is  no  wrong 
in  it,  and  refuses  to  withdraw  his  policy  ?" 
The, committee  to  whom  the  question  was 
referred,  answered:  "Bear  with  him 
until  the  annual  meeting  decides." 

— Down  in  Arkansas  a  man  was  lately 
sentenced  to  be  hanged,  but  all  the  car- 
penters in  the  neighborhood  refUsed  to 
build  the  scaffold.  As  the  condemned 
man  was  himself  a  carpenter  by  trade, 
the  sheriff  tried  to  induce  him  to  put  up 
the  gallows,  but  he  steadfastly  declared 
he'd  be  hanged  if  he  did. 

—The  School  of  Law  in  Boston  Univer- 
sity has  been  organized,  and  the  lectures 
will  begin  next  October. 

— In  all  policies  of  life  insurance  these, 
among  a  host  of  other  questions,  occur : 
"Age  of  father,  if  living  r  "Age  of 
mother,  if  living  'f^  A  man  in  the  coun- 
try who  filled  up  an  application  made  his 
father's  age,  if  living,  120  years,  and  his 
mother's  102.  The  agent  was  amazed  at 
this  showing,  and  fancied  he  had  got  an 
excellent  subject;  but,  feeling  somewhat 
dubious,  remarked  that  the  man  came  of 
a  very  long-living  family.  **  Oh  I  you  see, 
sir,"  replied  the  applicant,  "  my  parents 
died  many  years  ago;  but  *if  living' 
would  be  aged  as  there  put  down."  "Oh  I 
I  see,"  said  the  agent. 

— The  Northwestern  BevieWj  in  speak- 
ing of  the  Andes,  makes  the  following  re- 
marks in  regard  to  Mr.  Bennett: 

"  Mr.  Bennett's  fall  from  his  high  posi- 
tion—a fall  which  we  think  can  be  only 
temporary — elicits  much  sympathy  at  the 
hands  of  his  fellow-underwriters,  espec- 
ially in  the  West.  No  man  in  the  country 
occupied  a  position  in  insurance  circles 
which  seemed  to  combine  in  itself  the  ele- 
ements  of  grandeur  and  perO  so  fVilly  as 
did  Mr.  Bennett.  To  no  other  underwri- 
ter did  the  achievement  of  success  seem 
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to  present  itself  so  forcibly,  as  the  one 
condition  of  the  maintenance  of  his  good 
name,  as  to  him.  Unfortunately,  his 
hopes  have  been  fUstrated  and  his  calcu- 
lations rendered  Aitile.  But  the  record  of 
the  "Andes,"  under  his  direction,  even 
though  it  never  recovers  from  its  present 
disaster,  can  never  rightly  be  regarded  as 
being  inglorious.  No  other  company  in 
the  world's  history  was  ever  called  upon 
to  pay  in  losses  in  a  single  fire  a  mil- 
lion of  dollars  before  it  was  two 'years 
old.  The  tremendous  demand  upon  its 
resources  caused  by  the  great  conflagra- 
tion in  this  city,  met  with  a  ready  and  full 
response,  and  the  "  Andes  "  justly  receiv- 
ed the  plaudits  and  admiration  of  think- 
ing men  all  over  the  country.  To  that 
calamity,  however,  may  be  attributed 
principally,  we  think,  the  condition  of  the 
"Andes"  to-ilay.  The  serious  losses 
which  it  has  since  sustained  have  at  last 
proved  too  much  for  it  to  bear,  and  its 
magnificent  inception,  marvelous  growth, 
praiseworthy  fortitude,  and  sad  decline, 
are  now  all  before  the  country.  We  do 
not  wish  to  say  aught  harsh  about  it,  or 
its  remarkable  originator,  Mr.  Bcunet. — 
Of  the  latter  we  may  safely  say  that  he 
will  come  up  again  as  certain  as  he  lives. 

— The  ex-Emperor  Napoleon  has  been 
sued  for  breach  of  contract  by  the  pub- 
lishers of  his  work  on  Julius  Ca;sar.  The 
case  will  be  tried  before  the  first  chamber 
of  the  civil  tribunal  at  the  next  term. 

— The  cause  of  life  insurance  has  lost  a 
valued  and  trusted  officer  in  the  death  of 
George  W.  Sargent,  deputy  commissioner 
of  Massachusetts.  lie  had  been  for  some 
months  in  failing  health.  He  is  succeed- 
ed by  Stephen  II.  Rhodes,  of  Taunton. 

— An  exchange  gives  the  substance  of 
the  verdict  of  a  recent  coroner's  jury  on  a 
man  who  died  in  a  state  of  inebriation : — 
*'  Death  by  hanging — round  a  rum-shop.'' 

— By  an  act  pas>t'd  at  the  late  session  of 
Congress,  all  invalid  pensioners  who  re- 
ceive tiftcen.twcnty  and  twenty-five  dollars 
per  month,  under  the  act  of  June  6, 18G0, 
are  now  entitled  to  eiglitecn,  twenty-four 
and  thirty-one  and  a  quarter  dollars  re- 


spectively, firom  the  4th  of  June,  1872. 
They  may  obtain  this  increase  without 
formal  application,  or  the  intervention  of 
an  attorney.  A  letter,  inclosing  the  pen- 
sion certificate,  and  addressed  to  the  Hon.. 
Commissioner  of  Pensions,  Washington,, 
D.  C,  will  be  sufllcient  presentation  of  the 
claim  for  increase. 

— Quite  recently,  a  coroner's  jury  in 
Connecticut,  were  deliberating  over  the 
body  of  a  man  whose  predeliction  for 
strong  drink  had  brought  him  to  a  quies- 
cent state,  and  they  had  just  concluded  to 
bring  in  a  verdict  of  "delirium  tremens,*^ 
when  the  supposed  defunct  rose  to  a  semi- 
recumbent  posture  and  exclaimed,  "Here 
is  one  of  your  jury  as  votes  *No'." 

—The  Philadelphia  UnderxerUer,  in 
speaking  of  the  American  Insurance 
Company,  says : 

"  The  management  of  the  American  is 
in  the  keepmg  of  officials  than  whom  none 
are  more  competent.  It  is  presided  over 
by  H.  Z.  Culver,  as  President,  with  a  di- 
rectorate of  highly  esteemed  business 
men ;  but  to  the  extraordinary  ability,  en- 
ergj-,  foresight,  quick  discernment  and 
decision  of  its  Secretery,  Chas.  L.  Currier, 
Esq.,  is  due  the  success  which  has  so  far 
attended  the  company.  We  unhesitating- 
ly record  the  American  Insurance  Com- 
pany of  Chicago  as  an  institution  in  its  pe- 
culiar sphere  having  no  equal — a  company 
entitled  to  the  respect  and  ftillest  confi- 
dence of  the  insuring  community." 

— ^The  happy  stockholders  of  the  Man- 
hattan Life  have  been  in  luck  for  the  past 
few  vears : 


Cash  dividends,  1869,  • 

-    $58,000 

'•     intcref*t,  1869,  - 

.       .       -            7.000 

'•     dividends,  1870,  - 

.      48,000 

-     interest.  1870,  - 

.        -       .            7,000 

•'     dividends,  1871,  - 

-      43,000 

'•     int€re:*t,  1871,  • 

-        -       -            7,000 

$170,000 

Only  57  per  cent. 

The  stock  is  f  100,- 

000. 

The  most  profitable  underwriting  we 
have  lately  seen  is  that  of  the  Manhattan 
Life.— TT'cst.  Ins,  Beview. 
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an  agent  of  another  company,  who  was  familiar  with  the  prop- 
erty, and  had  procured  all  the  policies  upon  it  except  one,  to  get 
more  insurance.  He  wrote  to  one  Folson,  a  local  agent  for  ap- 
pellant, who  wrote  back  to  Holmes  to  make  out  ai?  application, 
and  that  he  would  forward  it  to  the  company.  Holmes,  without 
further  communication  with  the  appellees,  wrote  the  application 
and  signed  the  names  of  the  appellees  to  it,  making  comments 
imder  the  head  of  "  remarks  of  agent,"  and  signing  his  own  name 
as  "  Solicitor."  This  application  he  sent  to  sent  to  Folson,  who 
forwarded  it  to  the  company.  The  company  thereupon  sent  the 
policy  to  Folson,  who  forwarded  it  to  Holmes,  and  he  deUvered 
it  to  the  appellees,  who  paid  the  premium,  which  he  forwarded 
to  Folson.  Holmes  had  previously  obtained  a  policy  in  the  same 
manner  through  Folson  from  the  appellant.  The  application 
stated  the  title  as  **  fee,"  and  that  there  was  then  other  insur- 
ance on  the  property  in  two  companies.  The  title  of  the  prop- 
erty was  a  bond  for  a  deed,  and  the  appellees  then  had  policies 
in  two  other  companies  besides  those  mentioned.  Hdd,  that  the 
company  **  issued  this  policy,  relying  entirely  upon  its  knowledge 
of  the  facts,  and  dispensing  with  any  information  from  the  as- 
sured. In  such  a  case  it  is  precluded  from  denying  the  truth  of 
any  statement  in  the  application,  or  setting  up  any  mistake  or 
omission  in  the  same." 

Atlantic  Ins.  Co.  vs.  Wright,  22  111.,  462  ;  New  England  F.  and  M.  Ins. 

Co.  vs.  Schuttler,  38  111.,  168. 

Held,  also,  that  "  the  issuing  of  this  policy  as  and  for  a  valid  po- 
licy, and  taking  the  premium  for  it  as  such,  was  a  representation 
that  the  policy  was  then  valid,  and  the  company  is  estopped  to 
say  or  show  the  contrary.  It  is  an  estoppel  in  pais.  When  a 
party  either  by  his  declaration  or  conduct  has  induced  a  third 
person  to  act  in  a  particular  manner,  he  will  not  afterward  be 
permitted  to  deny  the  truth  of  the  admission,  if  the  conse- 
quence would  be  to  work  an  injury  to  such  third  person* 
Tliis  is  a  clear  rule  of  law." 

Watson,  Ex'r,  vs.  McSaren,  19  Wend.,  537. 

11(1(1,  also,  that  "  a  device  of  mere  words  cannot,  in  a  case  like 
this,  be  imposed  upon  the  view  of  a  court  of  justice  in  the  place 
^f  an  actuaUty  of  fact,  and  make  this  company  and  its  agents  the 
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agents  of  the  appellees,  and  their  doings  the  doings  of  the  ap- 
pellees." 

Commercial  Ins.   Co.  vs.  Ives.* 

Bep'd  Jonr'l  p.  823.  Ux.  8.  0. 

CONCEALMENT. 

§  211.  AooiDENT. — Insanity. — The  deceased,  upon  making  ap- 
plication for  the  policy,  stated  that  there  were  no  circumstances 
which  rendered  him  peculiarly  liable  to  accident,  and  did  not  men- 
tion the  fact  that  he  had  been  insane  several  years  before.  Held, 
that  "  if  the  deceased  did  not  conceal  any  fact  which  in  his  own 
mind  was  material  in  making  the  application,  the  policy  was  not 
void." 

Rawlsvs.  The  American  Mut.  Life  Ins.  Co.,  27  N.  Y.,  282;  Van  Linde- 
man  vs.  Desboroiigh,  14  Eng.  C.  L.,  343  ;  Valton  vs.  National  Fund  Life 
Assur.  Co.,  20  N.  Y.,  32. 

Mallory  vs.    Travelers*  Itis.   Co.] 

Rcp'd  Joiir'l,  p.  840.  N.  Y.  0.  A- 

CONSTRUCTIO^. 
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make  good  the  defense,  a  relation  must  exist  between  the  viola- 
tion of  the  law  and  the  death,  and  that  it  cannot  be  the  true 
meaning  of  the  proviso  that  the  policy  is  to  be  avoided  by  the 
mere  fact  that  at  the  time  of  the  death  the  assured  was  violating 
the  law,  if  the  death  occurred  from  some  other  cause  than  such 
violation.  If  the  boy  killed  the  assured  not  in  the  course  of  the 
aflfray,  but  merely  to  revenge  himself  for  what  had  be^n  done,  the 
case  was  not  within  the  proviso. 

Cliiff  vs.  Mut.  Benefit  Life  Ins.  Co.,  13  Allen,  318;  Bank  of  Ireland  vs. 
Trustees  of  Evans  Charities,  5  House  of  Lord's  Cases,  ilO  ;  Common- 
wealth vs.  Drew,  4  Mass.,  396. 

Bradley,  Ex^r,  vs.  The  Mutual  Benefit  Life  Ins.  Co.* 
Kep'd  Jour'l.  p.  48.  N.  T.  0.  A. 

EVIDENCE. 

§  213.  Fire. — Oi^al  Evidence  and  Written  Contract — Reading 
Policy. — The  poHcy  sued  on  expressly  declared  that  only  goods 
not  hazardous  and  hazardous  were  insured,  and  that  the  keeping 
of  extra  hazardous  and  specially  hazardous  goods  on  the  pre- 
mises should  avoid  the  policy.  The  appellant  offered  to  prove 
that  before  the  issue  of  this  policy  a  policy  issued  by  another 
company  to  the  plaintiff's  assignor  on  his  stock,  "  such  as  is  usu- 
ally kept  in  country  stores,"  contained  in  the  store  in  question, 
was  mailed  to  the  respondents  with  the  request  to  issue  their  po- 
licy on  the  stock  in  the  same  store,  in  the  language  of,  and  just 
like  the  policy  sent,  and  that  the  wording  should  be  followed  ex- 
actly as  in  that  policy,  and  that  in  response  to  that  request  the 
defendants  sent  the  policy  in  suit.  Held,  that  the  evidence  was 
properly  rejected,  "  First,  because  the  facts  offered  to  be  proved 
would  not,  if  established,  have  justified  or  sustained  an  inference 
or  finding  by  the  jury  that  the  policy  sent  was  intended  as  a  com- 
pliance with  the  request  made  by  the  plaintiff's  assignor,"  and  se- 
cond, had  the  offer  been  to  prove  by  oral  evidence  that  the  par- 
ties to  the  contract  intended  the  policy  in  suit  to  be  co-extensive 
with  tiie  policy  sent,  such  evidence  would  have  been  wholly  inad- 
missible. Hekly  also,  that  the  fact  that  neither  the  assured  nor 
the  plaintiff  discovered  the  difference  between  the  wording  of  this 

*  Decision  rendered  Aprii  '25th,  1871.  §  13  is  erroneous,  aa  the  opinion  by  Bapallo,  J.,  Is  (he 
opinion  of  the  court,  and  the  opinion  of  Qrover,  J.,  ia  the  dissenting  opinion. 
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policy  and  that  of  the  policy  sent,  the  company,  until  after  the 
fire,  could  not  change  the  construction  of  the  instrument,  and 
that  the  failure  of  the  assured  to  read  the  policy  could  not  en- 
large the  liability  which  it  imposed  upon  the  respondents. 
Pindar  vs.  The  Resolute  Fire  Ins,  Co,* 

Rep'd  Jourl,  p.  827.  N.  Y.  C.  A. 

§  214.  Fire. — Ride  of,  in  Charge  of  Burning  Property — Con- 
fession— Jury. — The  interrogatory  required  the  jury  to  find 
"  whether  the  plaintiffs,  or  either  of  them,  caused,  procured, 
planned,  or  instigated  the  burning,  or  whether  either  of  them  set 
fire  to  the  building,  consented  to  or  connived  at  the  burning." 
Held,  in  the  instructions  to  the  jury,  that  the  charge  of  willful 
burning  is  made  by  the  defendants,  and  must  be  proved  by  thera  ; 
that  as  between  the  nile  in  criminal  and  the  rule  in  civil  cases, 
the  rule  in  civil  cases  applies,  and  that "  in  order  to  justify  you  in 
finding  that  the  plaintiffs  themselves  burned,  or  caused  the  prop- 
erty to  be  burned,  the  legal  evidence  taken  altogether,  must  be 
such  as  clearly  satisfies  you  of  the  truth  of  the  proposition.  It 
need  not  be  such  as  to  exclude  all  doubt,  but  it  should  be  such 
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months  iafter  the  loss  occurred.  The  fire  occurred  October  17th, 
1869.  On  the  6th  of  November  of  the  same  year  the  insured 
agreed  to  accept,  and  the  company  agreed  to  pay,  on  the  6th  of 
February,  1870,  the  amount  that  had  been  determmed  by  an  ad- 
justment, unless  the  company  should,  before  that  time,  notify  him 
of  its  intention  to  contest  its  liability,  under  the  poUcy,  for  the 
loss.  The  company  gave  no  notice  of  such  intention,  and  suit 
was  brought  November  7th,  1870.  Hdd,  that  the  period  from 
November  6th,  1869,  to  February  6th,  1870,  should  be  excluded 
in  the  computation,  and  that  action  was  brought  within  the  limit- 
ation specified  in  the  policy. 

Killips  vs.  Putnam  Fire  Ins.  Co.,  1  Ins.  Law  Jour'l,  169. 

Black  el  al.  vs.  The  Winnesheilc  Ins.  Co.* 

Bep'd  Jonrl,  p.  811  Wo.  8. 0. 

LOSS 

§  216.  Marine. — Pleasure  of— Sale  at  Auction — Ea^pense  of. 
— The  company  issued  a  policy  for  $15,000,  upon  a  lot  of  com, 
valued  at  the  sum  insured,  on  board  a  bark,  from  Chicago  to 
Montreal.  The  gi'ain  was  damaged  on  the  voyage.  A  portion 
of  the  corn  was  sold  at  auction.  The  basis  of  the  verdict  in  the 
court  below  was  the  difference  between  the  market  price  of  the 
sound  and  the  market  price  of  the  damaged  com.  5eM,  that 
this  was. not  a  correct  measure  of  the  company's  liability,  and 
that  when  the  com  arrived  at  the  port  of  destination  sea  dam- 
aged, the  first  point  to  b6  ascertained  was  the  extent  of  the  de- 
preciation in  value  which  it  had  suffered.  This  could  be  ascer- 
tained by  simply  comparing  the  price  for  which  the  com  would 
have  sold  in  market  liad  it  arrived  there  sound  with  the  price 
for  which  it  might  have  sold  arriving  there  damaged.  The  ob- 
ject of  the  comparison  is  to  ascertain,  not  the  direct,  but  the  re- 
lative amount  of  the  owner's  loss.  When  this  is  ascertained,  the 
liability  of  the  insurance  company  is  ascertained  also,  for  it  is  to 
pay  the  same  proportional  part. 

Lewis  vs.  Kucker,  2  Burr.,  1167  ;  Usher  vs.  Noble,  12  East,  647  ;  John- 
Bon  vs.  Slieddon,  2  East.,  581  ;  2  Arnold  on  Ins.,  969. 

Held,  also,  that  sales  by  auction  are  resorted  to  mainly  with  the 


»  DeciBiou  rendered  April  24th,  1872, 
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view  of  comparing  the  sound  and  damaged  values.  There  may 
be  other  modes.  The  question  in  all  such  casas  is,  was  that  ex- 
pense reasonable  and  proper  for  the  purpose  of  ascertaining  the 
amount  of  the  loss  ?    If  it  be,  then  it  is  a  part  of  the  loss. 

Muir  va  United  Ins.    Co.,  1  Gaines'  R,  49  ;  2  Parsons*  Marine  Ins., 
399  ;  2  Arnold,  973. 

Hddf  also,  that  in  this  case,  the  items  for  surveys,  inspection  and 
sale  at  auction  may  be  properly  chargeable  as  a  part  of  the  loss. 

Lamar  Fire  Lis.  Co.  vs.  McGlashen,* 

Rep'd  Joar'l,  p.  831.  III.  a  a 

POLICY. 

§  217.  YiKE,,— Avoidance  of— Change  of  Title— Rights  of  As- 
signee,— The  policy  contained  a  condition  that  in  case  of  any 
sale,  transfer  or  change  of  title  in  the  property  insured,  the  in- 
surance should  be  void.  At  the  time  the  insurance  was  efifcted, 
the  insured  was  absolute  owner  of  the  property.  After  the  de- 
livery of  the  pohcy,  he  assigned  it,  with  the  consent  of  the  com- 
pany, to  Seibert,  the  mortgagee,  and  subsequently  to  this  he  sold 
and  conveyed  it  to  three  other  persons,  one  of  whom  reconveyed 
t 
t 
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to  a  question  in  the  application  as  to  what  the  title  to  the  prop- 
erty was,  and  whether  it  was  incumbered  by  mortgage  or  other- 
wise, and  to  what  amount,  answered,  "  Fee  simple."  At  that 
time  he  had  a  fee  simple  title,  subject  to  an  incumbrance.  The 
person  holding  the  incumbrance  informed  the  officers  of  the  fact 
before  the  policy  was  issued,  and  the  incumbrance  was  mentioned 
in  the  policy.  Held,  that  considering  the  policy  and  the  applica- 
tion together,  the  answer  to  the  question  was,  fee  simple,  subject 
to  the  hen  of  Eeynolds.  There  was  no  concealment  of  the  true 
character  of  the  title,  and  consequently  no  fraud  practiced. 

Home  MuU  Fire  Ins.  Co,  vs.    Garfield.* 

Bep'd  Jour'U  p.  844.  Iix^  &  0. 

§  219.  Accident. — Assignment-  of— Payee  of. — l^e  deceased 
procured  the  policy  upon  his  own  life,  and  paid  the  premium 
therefor.  The  amount  of  the  insurance  was  made  payable  to  his 
daughter,  who  was  the  plaintiff  in  the  suit,  or  to  her  legal  repre- 
sentatives. Ueld,  that  "  this  in  effect  was  a  policy  procured  by 
him  upon  his  own  life,  and  an  assignment  thereof  to  the  plain- 
tiff." 

Grosveuor  ViS.  Atlantic  Fire  lus.  Co.,  17  N.  Y.,  391;  Kawls  vs.  American 
Mut.  Ins.  Co.,  27  N.  Y.,  2vS2. 

Mallojy  vs.    Travelera'  Ins.  Co. 

REBUILDING. 

§  220.  FiKE. — Nolice  qf^Restridims  in  Charter, — By  the 
terms  of  the  policy  the  company  agreed  to  pay  the  sum  insured 
within  three  months  after  the  loss  and  notice  thereof,  unless  the 
directors  should,  within  said  three  months,  determine  to  rebuild 
or  replace  the  property  destroyed.  The  charter  of  the  company 
provided  that  the  directors  should  not  expend  in  building  or  re- 
pairs more  than  the  sum  insured  on  the  premises.  The  company 
after  the  loss  gave  notice  to  the  insured  that  it  elected  to  rebuild. 
Held,  that  the  company  merely  reserved  the  right  to  replace  the 
property  to  avoid  the  payment  of  the  money,  and  that  the  notice 
effected  no  change  in  the  character  of  the  contract,  and  that 
upon  the  lapse  of  a  reasonable  time  after  due  notice  to  rebuild 

♦  Decinion  rendered  January  25th,  1871. 
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without  prompt  measures  being  taken  for  such  purposes,  the  com- 
pany is  liable  for  the  amount  of  the  policy  and  interest.     Held, 
also,  that  the  provision  in  the  charter  was  a  restriction  upon  the 
company,  and  a  part  of  the  contract  between  the  parties. 
Home  Mvt,  Fire  Ins,   Go,  vs.  Garfiekl, 

STJBKOGATION. 

§  221.  Life. — Liability  of  Principal  arid  Surety — Notice  to 
Surety. — Walhs,  a  local  agent  of  the  company,  as  principal,  exe- 
cuted a  bond  to  the  company,  with  appellant  Hough  as  surety, 
conditioned  that  he  should  pay  over  to  the  company  all  moneys 
he  might  receive.  Raymond  was  general  agent  of  the  same  com- 
pany, and  bound  by  his  contract  to  pay  over  all  moneys  received 
by  himself  and  local  agents.  Wallis  failed  to  pay  over  certain 
amounts  collected  for  the  company,  and  Raymond,'in  the  gene- 
ral management  of  the  affairs  of  the  company,  paid  the  money, 
taking  from  Willis  his  promissory  notes,  to  bo  paid  in  a  few 
days.  These  notes  were  not  surrendered  before  the  judgment. 
Held,  that  "  the  principle  of  subrogation  applies  to  the  facts  of 
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§  222.  Accident. — Insurer  and  Injurer, — ^The  plaintiff  received 
an  injury  from  an  accident  caused  by  the  unsafe  condition  of  the 
highway.  The  statute  made  the  town  Uable  for  damages  ha[> 
pening  to  any  person  by  reason  of  the  insufficiency  or  want  of 
repair  of  any  highway  in  the  town.  After  the  plaintiff  had  re- 
ceived from  an  insurance  company  the  amount  of  an  insurance 
for  the  injury  caused  by  the  accident,  he  brought  suit  against  the 
town  for  the  damages  he  had  sustained  by  the  same  accident. 
Hdd,  that  "  there  is  no  technical  ground  which  necessarily  leads 
to  the  conclusion  that  the  money  received  by  the  plaintiff  of  the 
accident  insm-ance  company  should  operate  as  a  defense,  or  in- 
ure to  the  benefit  of  the  defendant.  The  insurer  and  the  defend- 
ant are  not  joint  tortfeasors  or  joint  debtors,  so  as  to  make  a 
payment  or  satisfaction  by  the  former  operate  to  the  benefit  of 
latter.  Nor  is  there  any  legal  privity  between  the  defendant  and 
the  insurer,  so  as  to  give  the  former  a  right  to  avail  itself  of  a 
payment  by  the  latter."  If  it  is  assumed  that  the  plaintiff  is  en- 
titled to  but  one  satisfaction  for  the  injury  he  has  sustained,  the 
defendant  stands  in  no  condition  to  make  that  objection.  As  be- 
tween the  insurer  and  the  defendant,  the  defendant  ought  prima- 
rily to  make  compensation  to  the  plaintiff,  and  ultimately  tq  bear 
the  loss  and  the  payment  by  the  insurer,  and  the  collection  of  the 
entire  damage  of  the  defendant  only  creates  an  equity  between 
the  plaintifl'  and  the  insurer,  to  be  ultimately  adjusted  between 
them. 

Mason  vs.  Saiiisbury,  3  Doug.,  CI  ;  Clark  vs.  Inhabitants  of  the  Him- 
dred  of  Blithiug,  2  B.  k  C,  254,  (9  E.  Com.  L.,  77  ;)  Yates  vs.  Whyte  et 
al.,  33  E.  Com.  L.  R.,  349,  (4  Biiig.,  New  Cases,  272  ;)  Propeller  Monticello 
vs.  Gilbert  MoUison,  17  How.,  152  ;  Althorp,  adm'r,  vs.  Wolfe,  22  Smith, 
355. 

H*fnh'/i;/  vs.  TIh'.  Town  of  Townshend* 

lUpM  Jourl,  p.  G85.  Vt.  a  a 

SUICIDE. 

i$  221].  Accident. — Construction — Accidental  Death. — The  in- 
sured was  last  seeD  alive  walking  toward  a  railroad  bridge,  which 
was  used  to  a  considtn-able  extent  by  pedestrians  for  crossing  the 

•  Decisiuu  reudertni  February  Term,  1871 
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stream.  The  body  was  found  a  few  days  afterward  in  a  pond 
near  the  bridge.  There  was  a  wound  upon  the  head  and  a  break 
in  the  corresponding  part  of  the  hat.  The  poUcy  only  applied 
to  cases  where  the  death  was  caused  by  an  injury  received  from 
an  accident.  Held,  that  from  the  facts  it  appeared  that  the 
death  was  either  caused  by  an  injury  received  from  an  accident, 
or  by  the  suicidal  act  of  the  deceased,  and  that  the  presumption 
is  against  the  latter.  Held,  also,  that  if  a  wound  produced  by  an 
accident  did  not  cause  his  death,  but  did  cause  him  to  fall  into 
the  water,  were  he  died  from  drowning,  then  his  death  was  ac- 
cidental, and  it  was  for  the  jury  to  say  how  the  wound  was 
caused,  and  to  determine  its  eflfect  upon  the  question  whether  the 
death  was  the  result  of  an  accidental  injury  or  whether  the  de- 
ceased had  destroyed  his  own  life. 
Mallory  vs.  Travelers^  Lis.  Co, 

UNLAWFUL  CONTRACT. 

§  224.     Health. — State  Legislation — Foreign  Corporation — Cit- 
{zenship  of  Corporation. — Tlie  appellee  was  a  citizen  and  resident 
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the  scope  of  legislative  power  possessed  by  the  yarions  States  of 
the  Union. 

Ducat  ys.  City  of  Chicago,  48  DL,  173 ;  Paul  m  State  of  Virginia,  8 
WaL,  168. 

Held,  also,  that  if  the  charter  of  the  Ohio  company  declared  that 
it  might  do  business  in  other  States,  it  could  only  operate  as  an 
authority  to  the  company  to  do  so  on  such  terms  as  other  States 
might  prescribe.  Held,  also,  that  the  contract  is  absolutely  void 
as  to  the  appellee, 

(Munsell  vs.  Temple,  3  Gilm.,  9,) 
And  that  the  fact  that  the  legislature  imposed  by  a  subsequent 
section  of  the  act  a  penalty  for  the  violation  of  the  provisions  of 
the  law,  does  not  in  the  remotest  degree  legalize  or  give  vaUdity 
to  the  note. 

Bensley  vs.  Biguold,  5  Bam.  &  Aid.,  336 ;  Law  vs.  Hodgson,  2  Camp., 
147,  (11  East.,  300 ;)  Langton  vs.  Hughes,  2  Maule  &  Selw.,  593  ;  Brigga 
vs.  Lawrence,  3  T.  R.,  454 ;  Clugus  vs.  Pinkham,  4  T.  R.,  466  ;  Waymell 
vs.  Ried,  5  T.  R.,  599  ;  Wheeler  vs.  Russell,  17  Mass.,  258. 

Cin.  Mut.  Henlth  Assur.   Co.  vs.  EosenthaL* 

Bep'd  Jour'l,  p.  813.  lUi.  8.  0. 

«  Decuaoa  rendered  Januftry  25th,  1871. 
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